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CASES REPORTED 


PRIRVAARIEVAS RO\O). S250 ls aan tun erate ena vi eaecebeaienaupeeomecmtcads juve esilev sna adivms cass Sies 4a0selks 
Allied architectural systems Ltd.; Re BSOIW, Local 721; Re LIUNA.........-..ssseeeeeeeeeeeees 


Bradscot Construction Limited, Bradscot Limited, Bradscot Management Limited, Brad- 
scot Northern Limited, Bradscot Western Limited and Bradscot (MCL) Ltd., R.D. Paint- 
ing, and Alberto Henriquez painting & Decorating; Re PAT ...........::cceeeeestreeeteetetesees 


Hill, William Jr.; Re International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers, Local 938 ...........::cssssesssssssseneeversececeseeceesosccceesnasasasaaaenaersseenertetseeeess 


International Union of Operating Engineers, Local 793 & Edgar Doull; Re Donald 
PAQUEELE oe eee c eee ente toot user merit chee bet nlawen's cevterte n= aes abisinswprmen vesearnccasicncay een snehtmeacie 


Niagara Falls Imax Theatre and/or Niagara Falls Theatre Venture; Re IATSE, Local 173; 
RE Bernard Wiel esarncsisostuh or seaee-* ctausdoraencsaaen esos acranaeaacacess aren eamasnesr esas cous siuepas necced 


PCL Constructors Eastern Inc.; Re BSOIW, Local 765..............cccccscseneesceeeeeenenseseesnees 


Perth and Smiths Falls District Hospital; Re The Association of Allied Health Profession- 
alsvOntario RE ONA ve cine cot ses sees arncew rots sername oguasie a sleieiccat aeesaeantenlseede ompracsnsensincwemesenaes 


St. Mary’s of the Lake Hospital; Re OPSEU; Re Kingston General Hospital, Association 
of Allied Health Professionals: Ontario, the Religious Hospitallers of Saint Joseph of The 
Hotel Dieu of Kingston (Hotel Dieu Hospital), Employees’ Association, St. Mary’s of the 
Lake Hospital, CUPE and its Local 1974 ..............ssssssseeeesesessesnnnaeeeesseeceeeeeeeesenenneanes 


Steinberg Inc. (Miracle Food Mart Division) and The Great Atlantic and Pacific Company 
of Canada Limited; Re Teamsters Local Union No. 419 Affiliated with The International 
Brotherhood of Teamsters Chauffeurs, Warehousemen and Helpers of America; Re 
RWDSU, AFL CIO CLC and its Local 414.0... 0... .cccceeeeeeeee reece ee ee eens neeeneceneeesenseeae eens 


COURT PROCEEDINGS 


Meadowcroft Holdings Inc., c.o.b. as Execu-Care Nursing Services, and Meadowcroft Lim- 
ited Partnership c.o.b. as Meadowcroft Place (Guelph); Re SEIU Local 532 Affiliated with 
the A.F. of L., C.I.0., C.L.C. and the OLRB, The Right Honourable Elizabeth Witmer, 
Minister of Labour for Ontario and 5M Management Services Ltd. ............:.ssssseeeeeeeeteees 


Robert Ross; Re National Automobile, Aerospace, Transportation and General Workers 
Union (CAW-Canada) and its Local 195, National Auto Radiator Mfg. Co. Ltd. and The 
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SUBJECT INDEX 


Abandonment - Bargaining Rights - Related Employer - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCE CONS PRUCTORS EASTERN ING RE BSOIW, LOCAL 765 .4..0.50--h ee. 1277 


Bargaining Rights - Abandonment - Related Employer - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from. asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 ..............0000eeeceeees wag 


Bargaining Unit - Certification - Judicial Review - Union applying to represent employees of 
retirement home in Guelph - Employer submitting that bargaining unit should include 
group of “floating”? maintenance and housekeeping workers, who work out of head office 
and who service some 25 retirement homes owned by employer, when those maintenance 
employees work at Guelph home - Board determining that maintenance and housekeeping 
employees who float to different homes should not be included in bargaining unit - Certifi- 
cate issuing - Application for judicial review dismissed by Divisional Court 


MEADOWCROFT HOLDINGS INC., C.0.B. AS EXECU-CARE NURSING SER- 
VICES, AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS MEADOW- 
CROFT PLACE (GUELPH); RE SEIU LOCAL 532 AFFILIATED WITH THE A.F. 
OF L., C.I.0., C.L.C. AND THE OLRB, THE RIGHT HONOURABLE ELIZABETH 
WITMER, MINISTER OF LABOUR FOR ONTARIO AND 5M MANAGEMENT 
VUNG Tea a ere yee eee meth oe nee ae ne eit oss ands ad marca a eqeteomme eon et eae HIRO 1353 


Certification - Bargaining Unit - Judicial Review - Union applying to represent employees of 
retirement home in Guelph - Employer submitting that bargaining unit should include 
group of “floating”? maintenance and housekeeping workers, who work out of head office 
and who service some 25 retirement homes owned by employer, when those maintenance 
employees work at Guelph home - Board determining that maintenance and housekeeping 
employees who float to different homes should not be included in bargaining unit - Certifi- 
cate issuing - Application for judicial review dismissed by Divisional Court 


MEADOWCROFT HOLDINGS INC., C.0.B. AS EXECU-CARE NURSING SER- 
VICES, AND MEADOWCROFT LIMITED PARTNERSHIP C.0.B. AS MEADOW- 
CROFT PLACE (GUELPH); RE SEIU LOCAL 532 AFFILIATED WITH THE A..F. 
OF L., C.I.0., C.L.C. AND THE OLRB, THE RIGHT HONOURABLE ELIZABETH 
WITMER, MINISTER OF LABOUR FOR ONTARIO AND 5M MANAGEMENT 
co 8 nA Ero ie ra ee ee een ee mere Wane Or EMP rer ery Memran comer 1353 


II 


Certification - Board finding that IATSE meeting all three statutory conditions to establish its 
craft status in respect of projectionists 


NIAGARA FALLS IMAX THEATRE AND/OR NIAGARA FALLS THEATRE VEN- 
TURE; RE TATSE; LOCAIAI73 RE BERNARD WILELER 2. eee ee 1273 


Certification - Construction Industry - Reconsideration - Employer applying for reconsideration 
and requesting “supplementary reasons” that would ‘fully canvass” the evidence - Applica- 
tion dismissed - Board not accepting that decision failed to indicate the evidence used to 
support the Board’s findings - Request for further reasons dismissed 


BRADSCOT CONSTRUCTION LIMITED, BRADSCOT LIMITED, BRADSCOT 
MANAGEMENT LIMITED, BRADSCOT NORTHERN LIMITED, BRADSCOT 
WESTERN LIMITED AND BRADSCOT (MCL) LTD., R.D. PAINTING, AND 
ALBERTO HENRIQUEZ PAINTING & DECORATING; RE PAT .........ccccccecccucceeese 1246 


Consent to Prosecute - Duty of Fair Representation - School Boards and Teachers Collective 
Negotiations Act - Unfair Labour Practice - Applicant asserting that processing and resolu- 
tion of policy grievance having negative impact on her and amounting to repudiation of col- 
lective agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


AIKIA, RITVA; RE-O'S. S29 Fe cosy cise cpt ee ce Pate aaa eee ee ee 1239 


Construction Industry - Certification - Reconsideration - Employer applying for reconsideration 
and requesting “supplementary reasons” that would “fully canvass” the evidence - Applica- 
tion dismissed - Board not accepting that decision failed to indicate the evidence used to 
support the Board’s findings - Request for further reasons dismissed 


BRADSCOT CONSTRUCTION LIMITED, BRADSCOT LIMITED, BRADSCOT 
MANAGEMENT LIMITED, BRADSCOT NORTHERN LIMITED, BRADSCOT 
WESTERN LIMITED AND BRADSCOT (MCL) LTD., R.D. PAINTING, AND 
ALBERTO HENRIQUEZ PAINTING & DECORATING; RE PAT ...........00cceecccceeeess 1246 


Construction Industry - Jurisdictional Dispute - Labourers’ union and Ironworkers’ union disput- 
ing assignment of certain work, but not agreeing on its description - Board ruling that 
whether or not work described as involving “metal curtain wall” (as claimed by Ironwork- 
ers), disputed work more like metal curtain wall than precast concrete system (as claimed 
by Labourers) and that disputed work should have been assigned to Ironworkers 


ALLIED ARCHITECTURAL SYSTEMS LTD.; RE BSOIW, LOCAL 721; RE LIUNA . 1243 


Discharge - Duty of Fair Representation - Judicial Review - Unfair Labour Practice - Applicant 
alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL AUTO RADIATOR MBG. CO. LTD. AND THE OLRB ......e.--ecc00-0005-.. 1353 


Discharge - Duty of Fair Representation - Remedies - Unfair Labour Practice - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 


that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 


Ce ey 


Duty to Bargain in Good Faith - Sale of a Business - Related Employer - Unfair Labour Practice - 


Duty 


Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU;;AFL CIO'CLG AND ITS LOCAL 414 fist ellihee 


of Fair Representation - Consent to Prosecute - School Boards and Teachers Collective 
Negotiations Act - Unfair Labour Practice - Applicant asserting that processing and resolu- 
tion of policy grievance having negative impact on her and amounting to repudiation of col- 
lective agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


PRA ARG AS REO lS 5 eres ers ee ie ees ay eee Pee sces bt Seer eee 


Duty of Fair Representation - Discharge - Judicial Review - Unfair Labour Practice - Applicant 


Duty 


alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL AUTO RADIATOR MFG. CO. LTD. AND THE OLRB .................00..0008 


of Fair Representation - Discharge - Remedies - Unfair Labour Practice - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ...............ccccse000 


Financial Statements - Applicant complaining that audited financial statement furnished by local 


union inadequate - Application dismissed 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793 & EDGAR 
DOULE REDON SED PAQUBT Tr ere eet te oss s couse iaesencre meen: spanbeaotans 


Judicial Review - Bargaining Unit - Certification - Union applying to represent employees of 
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retirement home in Guelph - Employer submitting that bargaining unit should include 
group of “floating” maintenance and housekeeping workers, who work out of head office 
and who service some 25 retirement homes owned by employer, when those maintenance 
employees work at Guelph home - Board determining that maintenance and housekeeping 
employees who float to different homes should not be included in bargaining unit - Cerrtifi- 
cate issuing - Application for judicial review dismissed by Divisional Court 


MEADOWCROFT HOLDINGS INC., C.0.B. AS EXECU-CARE NURSING SER- 
VICES, AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS MEADOW- 
CROFT PLACE (GUELPH); RE SEIU LOCAL 532 AFFILIATED WITH THE A.F. 
OF L., C.1.0., C.L.C. AND THE OLRB, THE RIGHT HONOURABLE ELIZABETH 
WITMER, MINISTER OF LABOUR FOR ONTARIO AND 5M MANAGEMENT 
SER VICES-ET Diseanactaansne tite step mhense ete tem, oe te ease te ae een ee, seem tata nee eae 1353 


Jurisdictional Dispute - Construction Industry - Labourers’ union and Ironworkers’ union disput- 
ing assignment of certain work, but not agreeing on its description - Board ruling that 
whether or not work described as involving “‘metal curtain wall’’ (as claimed by Ironwork- 
ers), disputed work more like metal curtain wall than precast concrete system (as claimed 
by Labourers) and that disputed work should have been assigned to Ironworkers 


ALLIED ARCHITECTURAL SYSTEMS LTD.; RE BSOIW, LOCAL 721; RE LIUNA . 1243 


Judicial Review - Discharge - Duty of Fair Representation - Unfair Labour Practice - Applicant 
alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL. AUTO RADIATOR MFG. CO. LTD: AND THE OPRB 3425. ee 1353 


Reconsideration - Certification - Construction Industry - Employer applying for reconsideration 
and requesting ““supplementary reasons” that would “‘fully canvass” the evidence - Applica- 
tion dismissed - Board not accepting that decision failed to indicate the evidence used to 
support the Board’s findings - Request for further reasons dismissed 


BRADSCOT CONSTRUCTION LIMITED, BRADSCOT LIMITED, BRADSCOT 
MANAGEMENT LIMITED, BRADSCOT NORTHERN LIMITED, BRADSCOT 
WESTERN LIMITED AND BRADSCOT (MCL) LTD., R.D. PAINTING, AND 
ALBERTO HENRIQUEZ PAINTING & DECORATING; RE PAT ............50..c00eeceeees 1246 


Related Employer - Abandonment - Bargaining Rights - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 ............cs0ssecccceeees 1277. 


Related Employer - Duty to Bargain in Good Faith - Sale of a Business - Unfair Labour Practice - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 


against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA: RE;RWDSU; AFL: CIO:CLC- AND ITS: LOCA 414 0 iirc i.s cates ooteaeitens oss 1309 


Remedies - Abandonment - Bargaining Rights - Related Employer - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL: CONSTRUCTORS EASTERNIING.: RE. BSOIW , LOCAL [03 vriiinanesnnaearssicane uearees 1207 


Remedies - Discharge - Duty of Fair Representation - Unfair Labour Practice - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 .........0.:::eeeeeeee ees 1249 


Remedies - Sale of a Business - Parties agreeing that ongoing rationalization of rehabilitation ser- 
vices previously provided by three Kingston hospitals constituting “sale of a business” - 
Board satisfied that process of rationalization sufficiently crystallized so as to constitute 
intermingling - Board asked to determine seniority issues under section 64(6) of the Act - 
Board directing that employees transferred into St. Mary’s Hospital bargaining unit who 
had previously been employed at Hotel Dieu Hospital (subject to OPSEU collective agree- 
ment) or Kingston General Hospital (subject to CUPE collective agreement) should have 
their accrued seniority recognized in full 


ST. MARY’S OF THE LAKE HOSPITAL; RE OPSEU; RE KINGSTON GENERAL 
HOSPITAL, ASSOCIATION OF ALLIED HEALTH PROFESSIONALS: ONTARIO, 
THE RELIGIOUS HOSPITALLERS OF SAINT JOSEPH OF THE HOTEL DIEU OF 
KINGSTON (HOTEL DIEU HOSPITAL), EMPLOYEES’ ASSOCIATION, ST. 
MARY’S OF THE LAKE HOSPITAL, CUPE AND ITS LOCAL 1974.............ceeeeeeeeees 1303 


Sale of a Business - Abandonment - Bargaining Rights - Related Employer - Remedies - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 ........-.:sssseeeeeeeseees 1277 


Sale of a Business - Duty to Bargain in Good Faith - Related Employer - Unfair Labour Practice - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 


VI 


employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU, AFL CIO CLC AND ITSEOCAL414 © 1309 


Sale of a Business - Parties agreeing that merger of hospitals constituting sale of a business - Hos- 
pital continuing to operate out of two locations - Hospital seeking merger of certain bar- 
gaining units represented by 3 different unions - Board not satisfied that hospital merger 
had yet resulted in intermingling so as to permit granting of relief under sub-section 64(6) of 
the Act - Application dismissed 


PERTH AND SMITHS FALLS DISTRICT HOSPITAL; RE THE ASSOCIATION OF 
ALLIED HEALTH PROFESSIONALS: ONTARIO; RE ONA 0ooecccecccecccceeccecececccc 1293 


Sale of a Business - Remedies - Parties agreeing that ongoing rationalization of rehabilitation ser- 
vices previously provided by three Kingston hospitals constituting “sale of a business” - 
Board satisfied that process of rationalization sufficiently crystallized so as to constitute 
intermingling - Board asked to determine seniority issues under section 64(6) of the Act - 
Board directing that employees transferred into St. Mary’s Hospital bargaining unit who 
had previously been employed at Hotel Dieu Hospital (subject to OPSEU collective agree- 
ment) or Kingston General Hospital (subject to CUPE collective agreement) should have 
their accrued seniority recognized in full 


ST. MARY’S OF THE LAKE HOSPITAL; RE OPSEU; RE KINGSTON GENERAL 
HOSPITAL, ASSOCIATION OF ALLIED HEALTH PROFESSIONALS: ONTARIO, 
THE RELIGIOUS HOSPITALLERS OF SAINT JOSEPH OF THE HOTEL DIEU OF 
KINGSTON (HOTEL DIEU HOSPITAL), EMPLOYEES’ ASSOCIATION, ST. 
MARY’S OF THE LAKE HOSPITAL, CUPE AND ITS LOCAL 1974 .....-..-000-00-0.0..... 1303 


School Boards and Teachers Collective Negotiations Act - Consent to Prosecute - Duty of Fair 
Representation - Unfair Labour Practice - Applicant asserting that processing and resolu- 
tion of policy grievance having negative impact on her and amounting to repudiation of col- 
lective agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


AIRIA, RIVA RE OS So Ee cee ee ee ee oe 1239 


Unfair Labour Practice - Consent to Prosecute - Duty of Fair Representation - School Boards and 
Teachers Collective Negotiations Act - Applicant asserting that processing and resolution 
of policy grievance having negative impact on her and amounting to repudiation of collec- 
tive agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements On parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


ATRIA, RITVA;RE O'S (S.-i nec ene eee ae ee eee 1239 


Vil 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Remedies - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ..............cscseseeees 1249 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Judicial Review - Applicant 
alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court : 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL AUTO RADIATOR MFG. CO. LTD. AND THE OLRB ....................004 1353 


Unfair Labour Practice - Duty to Bargain in Good Faith - Sale of a Business - Related Employer - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU, AFL CIO CLC AND ITS LOCAL 414.0... 1309 
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1716-95-U; 1717-95-U Ritva Aikia, Applicant v. Ontario Secondary School Teach- 
ers Federation (O.S.S.T.F.), Responding Party 


Consent to Prosecute - Duty of Fair Representation - School Boards and Teachers Collec- 
tive Negotiations Act - Unfair Labour Practice - Applicant asserting that processing and resolution 
of policy grievance having negative impact on her and amounting to repudiation of collective agree- 
ment - Board noting that Bill 100 not containing duty of fair representation and that Labour Rela- 
tions Act not applying to teachers - Duty of fair representation complaint dismissed - Applicant also 
seeking consent to prosecute union for alleged contravention of Bill 100 provision regarding binding 
effect of agreements on parties to the collective agreement and on teachers - Application for consent 
to prosecute dismissed 


BEFORE: Bram Herlich, Vice-Chair, and Board Members J. A. Rundle and C. McDonald. 
DECISION OF THE BOARD; October 2, 1995 


i Board File 1716-95-U is an application filed pursuant to section 91 of the Labour Rela- 
tions Act (the ‘‘Act’’) wherein it is alleged that numerous other sections of the Act have been vio- 
lated. 


2: By decision dated August 4, 1995 the Board (differently constituted) directed the appli- 
cant to set out in writing why in her submission, the Board has jurisdiction to deal with her com- 
plaint under section 91. 


Of The concern identified by the Board was based on the apprehension, which arose from 
the applicant’s materials, that the applicant is a “teacher” as defined in the School Boards and Col- 
lective Negotiations Act (‘Bill 100”) and that her application relates to her employment in that 
capacity. As the Board already set out in the previous decision, the Act generally does not apply to 
teachers by virtue of section 2(1)(f) which provides: 


2.-(1) This Act does not apply, 


(f) toa teacher as defined in the School Boards and Teachers Collective Negotiations Act, 
except as provided in that Act; 


4. The applicant in her further submissions has not disputed that she is a Bill 100 teacher. 
Neither has she provided any basis for falling within the exception to the general non-application 
of the Act to her employment or labour relations rights. 


ay It is Bill 100, not the Act, which generally governs labour relations matters involving 
teachers. While it is true that this Board does have some limited role in administering Bill 100, that 
role does not, generally speaking, include the enforcement of rights under the Act. 


6. Indeed, this Board has consistently held that there is no statutory duty of fair represen- 
tation under Bill 100 which is equivalent to or even resembles that created by section 69 (one of the 
sections upon which the applicant relies) and that since the Act and section 69 (and other sections) 
do not apply to teachers, a complaint by a teacher alleging a violation of section 69 (or other sec- 
tions of the Act) must be dismissed. (See for example, Florence M. Casey, [1981] OLRB Rep. Jan. 
113; Ken Johnson, [1986] OLRB Rep. Jan. 113; and Grant Tadman, [1994] OLRB Rep. Aug. 
1096). The logic of these cases applies equally to sections of the Act other than section 69. Cer- 
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tainly, there is nothing in Bill 100 which suggests that the other sections of the Act relied upon by 
the applicant - 51, 148(2) (a section restricted in any event to the construction industry), 70 and 71 
have any application to teachers. 


ds Accordingly, this application is dismissed. 


8. Board File 1717-94-U is an application for consent to institute prosecution filed pursu- 
ant to section 77(6) of Bill 100. The alleged offence is a contravention of section 58. It is also 
asserted that the responding party has violated its own constitution. The relevant sections of Bill 
100 are sections 58 (alleged to have been violated) and 77 (which governs offences and their prose- 
cution): 


58. An agreement is binding upon the board and upon the branch affiliate that is a party to it - 
and upon the teachers employed by the board who are members of the branch affiliate. 


77.-(1) Every person who contravenes any provision of this Act is guilty of an offence and on 
conviction is liable to a fine of not more than $1,000 for each day upon which the contravention 
occurs or continues. 


(2) The Council and every member association and every board and the Federation and every 
affiliate and every branch affiliate that contravenes any provision of this Act is guilty of an 
offence and on conviction is liable to a fine of not more than $25,000 for each day upon which 
such contravention occurs or continues. 


(3) The contravention of a decision, order, determination, direction, declaration or ruling made 
under this Act is deemed, for the purposes of this section, to be a contravention of this Act. 


(4) Where the Council or a member association or the Federation or an affiliate or a branch 
affiliate is guilty of an offence under this Act, every officer or representative thereof, and where 
a board is guilty of an offence under this Act every member of the board, who assents to the 
commission of the offence shall be deemed to be a party to and guilty of the offence and is liable 
to a fine under subsection (1) as if he or she had been convicted of an offence under subsection 


(1). 


(5) An information in respect of a contravention of any provision of this Act may be for one or 
more offences and no information, warrant, conviction or other proceedings in any such prose- 
cution is objectionable or insufficient by reason of the fact that it relates to two or more 
offences. 


(6) No prosecution for an offence under this Act shall be instituted except with the consent of 
the Ontario Labour Relations Board which may only be granted after affording an opportunity 
to the person or body seeking the consent and the person or body sought to be prosecuted to be 
heard. 


(7) The Ontario Labour Relations Board shall determine its own practice and procedure but 
shall give full opportunity to the parties to any proceedings to present their evidence and to 
make their submissions, and the Ontario Labour Relations Board may, subject to the approval 
of the Lieutenant Governor in Council, make rules governing its practice and procedure and the 
exercise of its powers and prescribing such forms as are considered advisable. 


(8) The decision of the majority of the members of the Ontario Labour Relations Board present 
and constituting a quorum is the decision of the Ontario Labour Relations Board, but, if there is 
no majority, the decision of the chair or vice-chair governs. 


i The applicant’s allegations relate to the processing and resolution of a policy grievance 
which, she believes, has had a negative impact on her. The issue relates to the job security and 
placement of the applicant and other teachers for the coming school year. It appears that, as a 
result of the resolution of the grievance between the responding party and the School Board, the 
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applicant’s full-time placement was altered to a 0.5 position in Art and a 0.5 placement in the Sup- 
ply Pool. 


10. The applicant makes it clear that she is unhappy with both the substance of the resolu- 
tion and the process employed by her branch affiliate in arriving at that resolution. 


Ae Essentially, the applicant argues that the Branch Affiliate has repudiated the collective 
agreement both in the resolution of the grievance and further by entering into a protocol for place- 
ment of AFT Teachers for the 1995-96 school year. 


wz. The Board’s approach to requests for consent to prosecute has been consistent over the 
years. Such requests are relatively infrequent. The granting of such consent is a rare event for rea- 
sons which will become clear. The approach of the Board and the exercise of its discretion in these 
cases has been described as follows in Fleck Manufacturing Company, [1978] OLRB Rep. July 615: 


2. On an application for consent to prosecute the function of the Board is to determine whether 
the evidence discloses a prima facie case against the respondents, raising arguable points of law 
appropriate for consideration by the Provincial Court. In performing this function the Board 
must be convinced not only that there is some evidence to support the prosecution but also that 
a prosecution would serve the interests of the bargaining relationship between the parties or 
generally advance the interests of collective bargaining in the Province. 


3. The Board will, therefore, first review the evidence to find whether a prima facie case has 
been made out against each respondent and will turn lastly to consider, if such a case is estab- 
lished, whether it would serve the interests of industrial relations to grant consent to prosecute. 
It should be emphasized that in reviewing the evidence the Board does not make any final find- 
ings of fact nor does it make any ultimate determination as against any of the respondents. That 
is the exclusive function of the Court. 


and in A.A.S. Telecommunications, [1976] OLRB Rep. Dec. 751 at p. 760: 


... the discretion is a screening device which serves two purposes. One purpose of the discretion 
is to prevent the bringing of vexatious prosecutions. This purpose is reflected in the requirement 
that an applicant make out a prima facie case or raise an arguable point of law. A second pur- 
pose, and a more important one, is to insulate the industrial relations process from the criminal 
process. Hence, the Board, in addition to requiring an applicant to make out a prima facie case 
or raise an arguable point of law, must also be convinced that a prosecution would be consistent 
with both the promotion of good industrial relations between the parties, and the general con- 
duct of industrial relations in the Province. 


cS. For the purposes of the instant determination we accept the applicant’s allegations and 
assertions as true and provable. We are not persuaded, however, that, even making that assump- 
tion, the applicant has established a case to support the conclusion that there has been a violation 
of section 58 of Bill 100. 


14. The applicant has attempted, quite ingeniously, to construct potential liability by trans- 
forming her personal view that the parties’ agreement is inconsistent with the collective agreement 
into the foundation of a quasi-criminal offence. This effort is really a series of legal contortions 
aimed at achieving indirectly that which the applicant cannot do directly - that is challenge the 
branch affiliate’s conduct before this Board on a standard similar to that set out in section 69 of the 
Act. 


1: In any event, and as the cases make clear, the Board will not grant consent to prosecute 
where there is no arguable case to establish a breach of the relevant Act. We are not persuaded 


that such an arguable case has been made out here. 
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16. Section 58, not unlike section 51 of the Act, makes (collective) agreements binding on 
the players most affected by them. Bill 100, however, again and not unlike the Act, sets out the 
primary mechanism for resolving disputes regarding the application, interpretation, administration 
or alleged violation of a (collective) agreement. One does not expect that every alleged violation of 
an agreement will result in a prosecution. On the contrary, the general expectation is that such dis- 
putes will be resolved through the grievance and arbitration procedures. 


Bk Furthermore, it is the responsibility of the collective bargaining parties to resolve such 
disputes. It is therefore open to serious question whether an individual employee or teacher would 
have standing to complain of a violation of either section 51 of the Act or section 58 of Bill 100. 
Indeed, there is some authority from this Board Suggesting that an individual employee has no 
such standing in relation to the Act (see The Corporation of the Township of St. Joseph, [1988] 
OLRB Rep. Feb. 204). We see no reason why the logic which applies to section 51 of the Act 
should not apply equally to section 58 of Bill 100. 


18. Even assuming such an individual has that standing, we are not persuaded that the 
applicant makes out an arguable case that section 58 has been violated. She is clearly unhappy with 
the settlement of the grievance and the entering into of the protocol. In her view, both of these 
results are inconsistent with the collective agreement. We cannot, however, ignore the fact that 
regardless of the applicant’s views, both the settlement and the protocol represent an agreement of 
the collective bargaining parties. And, however one characterizes that agreement (as an agreement 
regarding the interpretation of the agreement or an explicit amendment to it), one cannot escape 
the implausibility of an argument which characterizes the agreement of the collective bargaining 
parties as a breach of section 58. 


ike Furthermore, the applicant’s allegations, even characterized most generously from her 
perspective, do not amount to the kind of “total repudiation” of the agreement that the Board has 
required before allowing a party (having standing to bring such a complaint) to proceed with an 
allegation that section 51 has been violated (see, for example Maple Leaf Taxi Company Ltd., 
[1982] OLRB Rep. Nov. 1671) The Board’s approach here stems from the recognition that the pri- 
mary mechanism for resolving contractual disputes is arbitration. Only the most extreme and egre- 
gious cases would be dealt with as alleged violations of section 51 of the Act. Again, we see no rea- 
son why the logic should not apply equally to section 58 of the Act. 


20. There is little doubt that the applicant would be better positioned to challenge the con- 
duct of the branch affiliate were it subject to a statutory duty of fair representation. Regardless of 
the presence or absence of such a statutory obligation, we are not persuaded that the applicant, 
even accepting all her allegations as true, has established an arguable case alleging a violation of 
section 58 of Bill 100. Accordingly, on that basis alone, we are persuaded that the applicant’s 
request for consent to prosecute ought to be and is hereby dismissed. 


Ze In the circumstances, it is perhaps unnecessary for us to go on to consider the second 
branch of the test normally applied in requests for consent to prosecute. Without going into the 
matter in great detail, we see nothing in the application to support the conclusion that a prosecu- 
tion would be consistent with both the promotion of good industrial relations between the parties, 
and the general conduct of industrial relations between the parties. On the contrary, were every 
Bill 100 teacher effectively able, despite any specific statutory right to do so, to challenge the con- 
duct of their branch affiliate (even if only related to cases of disputed interpretations of a Bill 100 
agreement) by invoking a quasi-criminal process, the impact on the general conduct of Bill 100 
industrial relations in the Province could be quite dramatic and unwelcome. In a context where 
there is no statutory duty of fair representation and where consent to prosecute is not automati- 
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cally granted in respect of every arguable breach but rather is generally reserved for the most 
exceptional and egregious kinds of cases, we see no reason why consent to prosecute should be 
granted in this case even if the applicant had established an arguable case of a violation of Bill 100 
(which she has not). Accordingly, the application for consent to prosecute is dismissed on this basis 
as well. 


22s Before concluding, we note that we have considered neither the applicant’s allegations 
that the branch affiliate has violated its own constitution nor her assertion that it is O.S.S.T.F. pol- 
icy that Bill 100 should include the duty of fair representation. Violation of a branch affiliate con- 
stitution is not grounds for prosecution. Similarly, despite any possible agreement between the 
applicant and O.S.S.T.F. on what should be included in Bill 100, we, of course, can only deal with 
the legislation as it exists. So long as the Legislature continues to exclude an explicit duty of fair 
representation from Bill 100, the applicant (or the parties) cannot confer the legislative jurisdiction 
on the Board to impose such a duty. 


235 The application for consent to prosecute is hereby dismissed. 


24. The instant dismissal relates to the applicant’s statutory rights. While both applications 
have been dismissed, we cannot fail to observe that these dismissals relate to the very specific stat- 
utory rights asserted by the applicant. These dismissals are, of course, without prejudice to what- 
ever other rights the applicant may have at common law. 


0561-92-G; 2116-92-JD International Association of Bridge, Structural and Orna- 
mental Iron Workers, Local 721, Applicant v. Allied Architectural Systems Ltd., 
Responding Party v. Labourers’ International Union of North America, Ontario 
Provincial District Council, Intervenor; Labourers’ International Union of North 
America, Ontario Provincial District Council and Labourers’ International Union 
of North America, Local 506, Applicants v. International Association of Bridge, 
Structural and Ornamental Ironworkers, Local 721 and Allied Architectural Sys- 
tems Ltd. and Juan Garcia and Sons Welding Ltd., Responding Parties 


Construction Industry - Jurisdictional Dispute - Labourers’ union and Ironworkers’ 
union disputing assignment of certain work, but not agreeing on its description - Board ruling that 
whether or not work described as involving ‘‘metal curtain wall’’ (as claimed by Ironworkers), dis- 
puted work more like metal curtain wall than precast concrete system (as claimed by Labourers) 
and that disputed work should have been assigned to Ironworkers 


BEFORE: Inge M. Stamp, Vice-Chair, and Board Members F. B. Reaume and J. Kurchak. 


APPEARANCES: Gary Caroline, James Power, Kevin Santalucia, and S. Arsenault on behalf of 
Iron Workers Local 721; L. A. Richmond, A. Camara and Larry D’Andrea on behalf of Labour- 
ers, Local 506; S. Bernofsky and G. Harding on behalf of Allied Architectural Systems Ltd.; no 
one for Juan Garcia and Sons Welding Ltd. 


DECISION OF THE BOARD; October 17, 1995 
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ike A consultation was held in this jurisdictional dispute pursuant to section 93 of the 
Labour Relations Act. The section 126 grievance had been adjourned pending the outcome of the 
jurisdictional dispute. 


De The work in dispute is described by the Labourers as: 


the handling, placement and installation of steel truss (tubular steel pieces) panels which incor- 
porate window frames and adjacent sheet metal panels to which porcelain is later affixed. 


Ds The Ironworkers describe the work in dispute as: 


the rigging, moving, handling, erection and installation of preglazed metal curtain wall at the 
Hewlett Packard Building, 5150 Spectrum Way, Mississauga, Ontario. 


4, Allied Architectural Systems Ltd. (“‘Allied’”’) obtained the contract for this work and in 
turn subcontracted it to Juan Garcia and Sons Welding Ltd. (‘‘Garcia’’). Allied is bound to both 
the Ironworkers and the Labourers collective agreements. Garcia is bound only to the Labourers 
collective agreement. Garcia performed the work in dispute with members of Labourers Local 506. 
Ironworkers Local 721 filed a grievance against Allied alleging a breach of its collective agreement. 


a The Ironworkers submit Allied under the terms of the Ironworkers’ ICI agreement is 
required to assign the work in dispute to members of Local 721 or subcontract the work to a sub- 
contractor bound to the Ironworkers’ agreement. Article 1(5)(e) of the Ironworkers’ ICI agree- 
ment provides that: 


“(e) The erection and/or installation of windows and doors, all metal curtain wall, including pre- 
glazed systems, cladding, all sheet metal, granite, glass, plastic, fiberglass and all substitute 
material systems fastened to structural or architectural members or sections.” 


is the work jurisdiction of the Ironworkers. 


6. The Labourers refer to their collective agreement with the Ontario Precast Concrete 
Manufacturers Association which states: 


“... all phases of ERECTION and FINISHING OF PRECAST CONCRETE products and 
other components including but not limited to outsulation, thermocast, precast or prefabricated 
panels composed of any type of material, and other similar products, in the building and con- 
struction industry ...” 


in support of their position that the work in dispute was properly assigned to its members. 


ip The parties were not agreed on the description of the work in dispute. If the system 
being installed is what is described in the industry as “curtain wall” then the Labourers do not 
claim the work. However, the Labourers take the position the work in dispute is not curtain wall 
and that the term “‘curtain wall” has no accepted universal meaning in the trade and may include 
various types of outer skin systems. 


8. The Labourers argue that the work was properly subcontracted to Garcia and per- 
formed by members of Local 506. The Labourers submit they have the necessary skills to perform 
this work and economy and efficiency would dictate this work be assigned to Labourers. The Lab- 
ourers submit this work is similar to the installation of precast systems. Garcia is an experienced 
and skilled installer of precast outsulation and similar pre-built, prefabricated outer envelope sys- 
tems including steel trusses. It is not disputed that the Labourers union has jurisdiction over the 
installation of precast systems. 
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9. The Ironworkers submit there is a threshold issue to be determined as to whether the 
work in question is “curtain wall’”’. If the work is the installation of “‘curtain wall” the Labourers do 
not claim ‘‘curtain wall’ installation. It is the Ironworkers’ position the work in dispute is the 
installation of ‘“‘metal curtain wall’ based on five factors: 


1. material used 

2. intended performance of the system 
3. manufacturing method 

4. installation practices 

5. final appearance. 


10. There are a number of different systems used in the industry to enclose buildings. EIFS 
(Exterior Insulation Finish Systems) also knows as Outsulation or Dryvit are systems which consist 
of a metal stud system sheathed with drywall, foam insulation and an exterior stucco finish. There 
are precast concrete wall systems consisting of reinforced concrete panels which may or may not 
have insulation and glazing attached. The metal curtain wall is usually composed of preassembled 
panels of metal frames onto which sheet metal, insulation and glazing is mounted. 


He Allied is bound to both the Labourers’ and the Ironworkers’ collective agreements. 
Allied is the respondent in the section 126 grievance filed by the Ironworkers in which the Labour- 
ers intervened. The fact that Garcia is only signatory to the Labourers’ collective agreement is not 
relevant to whether or not Allied assigned the work correctly by subcontracting it to Garcia. Both 
collective agreements claim jurisdiction over a variety of systems used to enclose buildings. The 
Ironworkers’ collective agreement refers to “‘the erection and/or installation of windows and doors, 
all metal curtain wall, including preglazed systems, cladding, all sheet metal, granite, glass, plastic, 
fiberglass and all substitute material systems fastened to structural or architectural members or sec- 
tions.” The Labourers’ agreement refers to “‘... all phases of erection and finishing of precast con- 
crete products and other components including but not limited to outsulation, thermocast, precast 
or prefabricated panels composed of any type of material and other similar products, in the build- 
ing and construction industry ...”” By subcontracting the work in dispute to a contractor bound only 
to the Labourers’ collective agreement Allied in effect assigned the work to the Labourers. 


a2: There is no dispute that the Labourers perform installation of all precast systems and 
that the Ironworkers install systems described as ‘“‘curtain wall”. The Labourers assert the system 
installed at Hewlett Packard by Garcia is a steel truss system similar to the precast systems both of 
which are prefabricated outer envelope systems installed by Labourers. The Ironworkers assert the 
work at Hewlett Packard is a metal curtain wall system and in the alternative it is more analogous 
to a curtain wall system than to precast or outsulation and should be installed by Ironworkers. 
There is not a great deal of past practice of the specific type of system that gave rise to this dispute. 
The required skills to install the work in dispute is a neutral factor. Both trades have performed 
work which can be described as installing pre-built systems to enclose buildings. 


13: Whether or not the work is described as ‘“‘metal curtain wall” it is work that is more like 
metal curtain wall than the precast concrete system. Having regard to the materials filed and the 
representations of the parties, the Board finds that: 


the work in dispute performed at the Hewlett Packard Building in Missis- 
sauga should have been assigned to the Ironworkers. 


1246 [1995] OLRB REP. OCTOBER 


14. The Board directs a Labour Relations Officer to contact the parties with respect to the 
outstanding section 126 grievances which gave rise to the jurisdictional dispute. This includes 
Board File No. 0561-92-G referred to above and Board File No. 1996-93-G which is adjourned sine 
die. 


OPINION OF BOARD MEMBER F., B. REAUME; October 17, 1995 


lh This is yet another example where the lines of exclusive work jurisdiction are further 
becoming muddied or overlapping due to changing technology and new product application. It is 
not surprising that this serves to foster claims for damages for work performed by other workers, 
and the contractor and/or the client may end up paying up to twice the amount for the cost of 
labour. 


2: While I concur with the panel decision that the work is more like metal curtain wall than 
the precast system, it is not unreasonable that the work was sub-contracted and performed by Lab- 
Ourers in this instance. 





0437-94-R International Brotherhood of Painters and Allied Trades, Applicant v. 
Bradscot Construction Limited, Bradscot Limited, Bradscot Management Lim- 
ited, Bradscot Northern Limited, Bradscot Western Limited and Bradscot (MCL) 
Ltd.; R.D. Painting; and Alberto Henriques Painting & Decorating, Responding 
Parties 


Certification - Construction Industry - Reconsideration - Employer applying for recon- 
sideration and requesting ‘‘supplementary reasons’ that would “fully canvass’’ the evidence - 
Application dismissed - Board not accepting that decision failed to indicate the evidence used to sup- 
port the Board’s findings - Request for further reasons dismissed 


BEFORE: Jerry Kovacs, Vice-Chair, and Board Members J. A. Ronson and R. R. Montague. 
DECISION OF THE BOARD; October 18, 1995 


li By request dated August 28, 1995, the Bradscot companies (“‘Bradscot’’) ask the Board 
to reconsider a decision dated August 22, 1995 in which the Board issued certificates to the appli- 
cant. 


Be The August 22, 1995 decision was the last of several decisions in this matter, which 
occupied numerous hearing dates and involved the Board’s determination of a variety of issues. 
Aside from oral rulings, the Board issued the following written decisions: 


(i) on July 28, 1994, the Board upheld the applicant’s request to list 
additional Bradscot companies as responding parties; 


(ii) on August 16, 1994, the Board upheld Bradscot’s request to add 
R.D. Painting as a responding party; 


(iii) on January 18, 1995, the Board held that, because the certification 
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application had been reprocessed upon the addition of further 
responding parties, the Bradscot companies could add names to the 
list of employees; 


(iv) on January 27, 1995, the Board dismissed the applicant’s request for 
reconsideration of the decision that permitted Bradscot to add names 
to the list of employees; 


(v) on February 27, 1995, the Board determined that four persons 
should be removed from the list of employees; 


(vi) on July 28, 1995, the Board determined that R.D. Painting was not a 
dependent contractor, and that certificates should issue to the appli- ° 
cant after resolution of a dispute regarding description of the bar- 
gaining unit; 


(vii) on August 22, 1995, the Board noted the parties’ resolution of the 
bargaining unit description and ordered the issuance of certificates to 
the applicant. 


as In its request for reconsideration, Bradscot asks the Board to revoke the certificates 
issued on August 22nd. It suggests that the Board should have responded first to a request made 
on August 18th. In its August 18, 1995 correspondence, Bradscot argues that the Board failed to 
indicate the evidence used to support its findings in the February 27, 1995 decision, and Bradscot 
requests ‘“‘supplementary reasons” that would ‘‘fully canvass” the evidence. In Bradscot’s further 
submission, the February decision “‘does not constitute sufficient c3’reasons’ for any purpose”. 
Indeed, Bradscot alleges an ‘“‘absence of reasons” in the decision. Bradscot believes that the deci- 
sion was simply a “‘bottom-line decision”, and that further reasons were to follow. 


4. The Board will not reconsider a decision unless a party intends to introduce new rele- 
vant evidence which could not have been previously obtained by the use of reasonable diligence, 
and which, if adduced, would be practically conclusive of the case. Alternatively, the Board may 
reconsider its previous decision if a party intends to raise objections or make representations which 
were not already considered by the Board and which the party had no prior opportunity to raise. 
The rationale for these well-established limits on exercise of the discretion to reconsider earlier 
decisions is obvious: only if Board decisions are considered to be final can they be relied upon as 
establishing rights as between parties. This is especially important for the ongoing relationships of 
parties in labour relations. (See, for example, Bannerman Enterprises Inc., Board File No. 0262- 
94-R, unreported decision dated April 18, 1995.) 


= Those criteria are not met in this case. Bradscot does not seek to introduce any new evi- 
dence. Nor does it suggest that it would make further representations that it had no prior opportu- 
nity to raise. Instead, it argues that no certificates should have issued until the Board offered what 
in Bradscot’s view would constitute better or sufficient reasons for an earlier decision. For Brad- 
scot, the point appears to be that reasons for decision should assist parties in deciding whether to 
exercise their right to seek judicial review. While Bradscot is certainly entitled to assess the suffi- 
ciency of reasons in considering its further legal options, we see no reason for the Board to delay 
issuance of certificates pending a party’s assessment of the quality of a prior decision. 


6. Similarly, a request for further reasons is not sufficient ground for reconsideration of a 
decision to issue final certificates. Indeed, such an approach would undermine the Board’s occa- 
sional resort to the use of “bottom-line” decisions. In effect, what Bradscot seeks is a stay of the 
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certification decision pending issuance of reasons. Even if Bradscot’s case involved a “bottom- 
line” decision in respect of which the Board had indicated that further reasons would follow, the 
Board would not find reason to revoke or stay the certification decision pending issuance of rea- 
sons. In issuing a bottom-line decision, the Board balances the importance of reasons with the 
need for expedition. (See the discussion in Royalguard Vinyl Co., [1994] OLRB Rep. June 775, 
where the Board refused to stay a “‘bottom-line”’ certification decision pending issuance of rea- 
sons. ) 


is For these reasons, the application for reconsideration is dismissed. 


8. We turn to Bradscot’s request for further reasons for the February decision. Bradscot’s 
allegation of the inadequacy of the February decision focuses on the purported failure to “indicate 
the evidence used to support the Board’s findings.” With respect, we do not accept that conten- 
tion. 


9. In challenging the employee list in a certification application, the onus of proof lies with 
the party which seeks to exclude the person whose status is in issue, except where it would have to 
prove a negative in order to succeed, in which case the onus lies with the other party. Accordingly, 
the trade union bears the onus where it contends that a person is a manager. Where the trade 
union contends that a person was not an employee performing bargaining unit work on the certifi- 
cation application date, the employer bears the onus of proof. (See Camaro Enterprises limited, 
[1992] OLRB Rep. April 423.) In the instant matter, the trade union contended that four of the 
listed employees were not performing bargaining unit work (i.e., painting) on the certification 
application date. In particular, the Board had to determine whether Mr. O’Reilly, Mr. Noftle and 
Mr. Hoernke spent a majority of their time painting on May 5, 1994. 


10. The Board found that, on the evidence, the employer did not prove that it was more 
probable than not that those persons spent the majority of their time painting on May 5, 1994. 
With respect to Mr. O’Reilly, the Board considered pages from Mr. O’Reilly’s dairy, relating to 
May 5 and surrounding days and Mr. O’Reilly’s testimony regarding his diary entries; this included 
consideration of the discovery of two separate entries for a three-day stretch in that critical time- 
period, and the lack of similar “double-entries” for any other dates in this full-year diary. As 
noted, the evidence led us to conclude that the entries for the critical period were not made con- 
temporaneously with the events in question. With respect to Mr. O’Reilly’s memory of his activi- 
ties on May 5, we noted that he testified that he was able to recall precisely his activities of that day 
but that he was unable to recall duties performed on other specific dates. Based on that evidence, 
we did not accept Bradscot’s assertion that Mr. O Reilly’s recollection was proof that he was paint- 
ing for the majority of the work day on May 5. 


‘itv With respect to Mr. Noftle and Mr. Hoernke, we noted that there was evidence of their 
duties performed on other dates, and of evidence of where they performed unspecified duties, but 
there was no cogent evidence that they spent the majority of their time painting on May 5. 


Wee In our view, the Board has provided the evidentiary basis upon which it reached its con- 
clusions. It is understandable that Bradscot notes the distinction between the intensive review of 
facts in the July 28, 1995 decision as opposed to the summary referral to facts (or lack thereof) in 
the February decision. However, the Board’s approach to the canvassing of evidence varies from 
decision to decision depending on many factors, including the nature of the issue to be determined. 
As with every administrative tribunal, the Board finds that a lengthy recital of evidence is often 
unnecessary and, indeed, in conflict with the tribunal’s role in providing expeditious adjudication. 
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2865-92-U William Hill Jr., Applicant v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers, Local 938, Responding Party 


Discharge - Duty of Fair Representation - Remedies - Unfair Labour Practice - Board 
earlier finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and that 
applicable time limits be waived - Board applying Bellai Brothers case in determining that Board 
without jurisdiction to award costs, as requested by applicant 


BEFORE: G. T. Surdykowski, Vice-Chair. 


APPEARANCES: William Hill Sr., William Hill Jr. and C. J. Abbass for the applicant; N. L. Jesin 
and R. Bortolotti for the responding party. 


DECISION OF THE BOARD; October 11, 1995 


I 


be By decision dated January 25, 1995 [now reported at [1995] OLRB Rep. Jan. 21], the 
Board allowed this section 91 application alleging a breach of section 69 of the Labour Relations 
Act. The Board remained seized with respect to the issue of remedy as follows: 


46. This brings me to the question of remedy. In his application, the applicant requested that 
“91-Sub 4 - Sub C” [sic]. Section 91(4)(c) provides that: 


91.- (4) Where a labour relations officer is unable to effect a settlement of the matter 
complained of or where the Board in its discretion considers it advisable to dispense 
with an inquiry by a labour relations officer, the Board may inquire into the com- 
plaint of a contravention of this Act and where the Board is satisfied that an 
employer, employers’ organization, trade union, council of trade unions, person or 
employee has acted contrary to this Act it shall determine what, if anything, the 
employer, employers’ organization, trade union, council of trade unions, person or 
employee shall do or refrain from doing with respect thereto and such determination, 
without limiting, the generality of the foregoing may include, despite the provisions of 
any collective agreement, any one or more of, 


c) an order to reinstate in employment or hire the person or employee con- 
cerned, with or without compensation, or to compensate instead of hiring 
or reinstatement for loss of earnings or other employment benefits in an 
amount that may be assessed by the Board against the employer, employ- 
ers’ organization, trade union, council of trade unions, employee or other 
person jointly or severally; or 


I take it from the applicant’s reference to this provision that he was requesting that the Board 
either reinstate him to his employment with Cott or award damages. Since the applicant did not 
name Cott as a responding or interested party, it appears that he was interested in damages 
rather than a reinstatement. Further, although Local 938 identified Cott as an interested party 
and the Board gave Cott notice of these proceedings as a result, the company filed nothing and 
did not participate in the proceeding. 


47. At the hearing, the applicant, through counsel, indicated for the first time that he was seek- 
ing the relief which is usually sought in section 69 proceedings, and commonly granted when the 
Board finds that a trade union has breached section 69; namely, that Local 938 be directed to 
take the grievance to arbitration. 
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48. In this case, it is not at all clear that the Board can or should direct that the grievance go to 
arbitration. Such an order would affect Cott, which was not named as a party, does not appear 
to have been given sufficient notice that it might be affected by the proceeding, and which did 
not participate in the proceeding. If such a remedy can and should be granted, it is not clear 
what directions, if any, should be given regarding a responsibility for its carriage, the associated 
costs, or how any potential liability should be apportioned in the circumstances, including the 
applicant’s delay in proceeding with the matter. 


49. Accordingly, I do not find it appropriate to award the applicant any relief at this time. 
Instead I would remit the question of remedy to the parties and Cott to resolve if they can. I will 
remain seized with respect to the issue of remedy for a period of six months. 


50. The Registrar is directed to send a copy of this decision to Cott as well as to the parties. The 
Registrar is also directed to schedule a hearing to deal with the issue of remedy upon the written 
request of any of the applicant, Local 938 or Cott. If no party requests a hearing within six 
months from the date hereof, the Board will consider the issue of remedy to have been resolved 
and this proceeding will be finally terminated. 


Ze The parties were unable to resolve the issue of remedy and the applicant asked the 
Board to deal with it. The Board convened a hearing for that purpose on September 11, 1995. 


a At the hearing, the applicant and the responding trade union advised the Board that 
they had agreed that the matter should be referred to arbitration. They requested the usual Board 
order, including an order requiring the employer Cott Beverages Inc. (“‘Cott’’) to waive any appli- 
cable time limits, in that respect. The applicant and the trade union also agreed that Mr. Jesin’s 
firm would have carriage of the applicant’s grievance at arbitration. Although Cott was given 
notice of the September 11, 1995 hearing, no one attended at it on behalf of the company. 


4. As | indicated in the Board’s January 25, 1995 decision, I was concerned about whether 
the Board can or should direct that the applicant’s grievance go to arbitration. Having further con- 
sidered the matter, however, I am now satisfied that the order can and should go as requested and 
agreed to by the applicant and trade union. 


I 


a There has been a ‘‘duty of fair representation in the Labour Relations Act since 1971. 
Initially, the Board took a rather traditional litigation approach in such cases. That is, the Board 
treated them as disputes between the employee and trade union involved which did not concern 
the employer. First the Board assessed the trade union’s conduct. Then, if the Board determined 
that the trade union had breached what is now section 69 of the Act, the Board awarded damages, 
based on the Board’s own assessment of the employee’s grievance (Rutherford’s Dairy Limited, 
[1972] OLRB Rep. Mar. 240, Alfred Compton, [1972] OLRB Rep. Oct. 916). 


6. Until 1973, an employer was not considered to be a proper party to a duty of fair repre- 
sentation case. But with its decision in Ford Motor Co. of Canada Ltd., [1973] OLRB Rep. Oct. 
519 (sometimes referred to as the Gebbie and Longmoore case) the Board began to take a more 
labour relations oriented approach to fair representation cases, and determined that an employer 
could be made a party, primarily for remedial purposes (see also, Imperial Tobacco Products, 
[1974] OLRB Rep. July 418). As the Board continued to develop its labour relations approach to 
fair representation cases, it began to consider whether one appropriate remedy might be to send 
the grievance at the center of such a case to arbitration, and thereby put the parties in the position 
they would often have been in but for the trade union’s breach of the Act. 


ie It appears that the Board first directed that a grievance be referred to arbitration as a 
primary remedy in a duty of fair representation proceeding in Leonard Murphy, [1977] OLRB 
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Rep. Mar. 146. Then, beginning with Massey-Ferguson Industries Limited, [1977] OLRB Rep. 
Apr. 216, the Board departed from the approach which required it to assess grievances in fair rep- 
resentation cases in the same way that a board of arbitration might, and suggested that the appro- 
priate remedy in fair representation cases is generally to send the matter to arbitration: 


20. Not only did the Bachiu dictum result in protracted section [69] proceedings, it was also 
regarded in some quarters, and we think with some justification, as unfair to the employer who 
is, after all, only a party to a section [69] complaint because its rights might be affected thereby. 
Lest there be any misunderstanding on this point, we want to make it clear that the Board holds 
to the position that an employer should not be permitted to shelter behind a trade union’s 
breach of its duty of fair representation, and thereby escape from its contractual obligation 
made mandatory by section 37 of The Labour Relations Act to answer in arbitration for “‘its 
alleged violations of the collective agreement”. Accordingly, the Board will continue to use its 
powers under section 79 of the Act, which include the power to override the specific provisions 
of a collective agreement, to ensure that an aggrieved complainant is not in that way deprived of 
the opportunity to obtain full and effective redress for a trade union’s wrongful failure to carry 
his grievance to arbitration (for the Board’s initial exercise of this remedial authority, see 
Leonard Murphy and International Printing and Graphic communications Union, Local 482, 
Board File No. 1687-76-U discussed infra). But that notwithstanding, we do not think it entirely 
fair to require an employer to defend itself against an alleged contract violation before a contra- 
vention of section [69] has been established. 


21. With this analysis of the problems inherent in the procedural format suggested in Bachiu, we 
can now outline the procedure which the Board intends to adopt when dealing with section [69] 
complaints. 


22. Where the Board determines that a trade union has violated its statutory duty of fair repre- 
sentation by failing to take an employee’s grievance to arbitration, and where it further deter- 
mines that arbitration is the appropriate remedy in the circumstances, (which it will not always 
be, see paragraph 28), the Board will exercise its remedial authority under section 79 of the Act 
to make an order directing the union to arbitrate the grievance with whatever modifications of 
the collective agreement appear necessary to ensure that a fair and expeditious arbitration on 
the merits of the grievance takes place. If the union’s denial of fair representation has aggra- 
vated the complainant’s financial loss, the Board will also, at that time, make an order for dam- 
ages, apportioning liability as between the trade union and the employer in the event that the 
grievance succeeds at arbitration, together with whatever further orders that contingent order 
for damages may necessitate. 


23. This procedure has already been used in another recent section [69] case. In Leonard 
Murphy (supra), the Board found that the arbitrary and bad faith conduct of the union had 
denied the complainants a chance to have their discharge grievances arbitrated. To rectify the 
loss occasioned by the union’s breach of its duty of fair representation, the Board directed the 
union to arbitrate the grievances forthwith, notwithstanding certain potential collective agree- 
ment obstacles. Further, the union was required to compensate the complainants for their dam- 
ages directly attributable to the union’s unfair representation. Because of the inherent conflict 
of interest resulting from the Board’s contingent order for damages, the union was also ordered 
to engage counsel, jointly chosen by the complainants and the union, to present the complain- 
ants’ grievances at arbitration. 


24. The implication of the procedure which the Board utilized in Murphy, and which the Board 
is now adopting, is that a party to an unfair representation proceeding (be in complainant, trade 
union or employer), need no longer feel compelled to present to the Board all its evidence on 
the merits of the complainant’s grievance against the employer. The reason is that it will have a 
full opportunity to introduce that evidence before an arbitration board if the union is found to 
have committed a breach of its statutory duty and arbitration is indicated. We realize, of course, 
that many section [69] complainants appear before the Board without benefit of legal represen- 
tation and that they will be no more familiar with this new procedural format than they were 
with the old. So as not to deny a complainant a full and fair opportunity to make its case, the 
Board has not been in the past, and will not be in the future, unduly restrictive with respect to 
the evidence which it allows to be introduced in a section [69] proceeding. The adoption of the 
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new procedure, however, will mean that neither the union nor the employer will be required to 
respond to evidence which is of no relevance to the issue of whether the union is in breach of its 
duty of fair representation. 


25. To summarize, the procedure which we have adopted for the adjudication of section [69] 
complaints is designed to avoid the twin pitfalls inherent in the procedure suggested in Bachiu - 
unduly protracted hearings and need for the employer to come forward with evidence to defend 
its actions in respect of the alleged contract violation before a violation of section [69] has been 
made out. 


26. It should be emphasized that the procedure outlined in this decision does not mean that the 
parties to an unfair representation proceeding will now have no need of adducing evidence of 
the merits of the grievance underlying the complaint. The parties (particularly the complainant 
and the union) will still have an interest in conveying to the Board, through their evidence, a 
sense of how the complainant’s grievance against the employer was likely to have been per- 
ceived by the trade union. There is in many section [69] cases, however, a great deal of evidence 
which, while very pertinent to the question of whether the complainant’s grievance would be 
successful at arbitration, is not relevant to the issue of whether the union has dealt with that 
grievance in a proper manner. 


27. Before concluding, we would add these further comments about the significance of the pro- 
cedure which we have adopted within the framework of the Board’s developing section [69] 
jurisprudence. Before Gebbie, the remedy of referring the grievance of a successful complainant 
to arbitration was not regarded as available, the Board taking the view that an employer was not 
a proper party to a fair representation complaint, since section [69] imposed no duty upon it. In 
order to assess the complainant’s damages, the Board, therefore, was required to make a judg- 
ment about whether the complainant would have secured a favourable arbitration award. 
Imperial Tobacco then held that an employer, although under no statutory duty to the com- 
plainant, could be joined as a party for remedial purposes; and, from that point on, it was no 
longer necessary for the Board to speculate on the outcome of arbitration. Nevertheless, the 
option of final adjudication by the Board was preserved: first, because there was a concern that 
a trade union which had violated its duty of fair representation by failing to take an employee’s 
grievance to arbitration might not do a sincere job of presenting that employee’s case at an arbi- 
tration hearing; second, because the Board was concerned about referring unmeritorious griev- 
ances to arbitration with the expense, delay and duplication of evidence which that would entail; 
and, finally, because the remedy of the Board finally disposing of an established section [69] vio- 
lation had always existed in theory, if not in practice, and the Board saw no immediate need to 
abandon that remedy simply because it was no longer restricted to an award of damages against 
the offending trade union. 


28. With hindsight, the Board can now see that the uncertainty which was created by the preser- 
vation of that remedial option, with its unforeseen procedural ramifications, was neither neces- 
sary nor desirable. Should there be a concern now that a successful complainant will not be rep- 
resented fairly by his union at arbitration, that concern can be met by the Board making an 
order directing the union to retain counsel acceptable to the complainant, as was done in 
Murphy. 


29. It is true that the abandonment of the remedy of final adjudication by the Board of the 
grievances which come before it under section [69] may service to delay and increase the costs to 
the parties in cases where a section [69] complaint succeeds. But that sacrifice is something 
which we believe, on balance, to be unavoidable. It should be emphasized, though, that not 
every successful section [69] complaint requires the remedy of arbitration. As we stated in 
Murphy, the whole point of a remedy for a violation of section [69] is to, as nearly as possible, 
put the parties into the position they would have been in had the unfair representation not 
occurred. Stated another way, the Board does not view section [69] as conferring upon a suc- 
cessful complainant an automatic right to have his grievance arbitrated. If the grievance is not 
one which his union would have been required to carry further had it not breached its duty of 
fair representation, the union should not be required to proceed to arbitration if it decides, after 
proper consideration, that it still does not wish to do so. This last conclusion suggests that the 
Board need not be concerned about abandoning the type of remedy which was ordered in Pap. 
It will be remembered that the Board there decided against referring the grievance of a success- 
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ful complainant to arbitration, assuming it had authority to do so, not only because of the cost 
and time involved, but also because of the lack of merit in the grievance itself. That exercise of 
the Board’s remedial authority, while perhaps supportable within its historical context - at a 
time when the Board was still uncertain as to its authority to require a union to arbitrate a griev- 
ance - would not, in our view, be an appropriate one today, regardless of its procedural implica- 
tions. Not only would a Pap-type remedy be of small consolation to a “‘successful complainant”, 
it would also be inconsistent with the Board’s concept of the purpose of a section [69] remedial 
order - that of restoring the status quo ante. The more appropriate response in a case where a 
union fails to take a grievance to arbitration, and it is not obvious that arbitration is necessary, is 
for the Board to direct the union to re-process the grievance from the point at which fair repre- 
sentation was denied. That is the kind of remedial response which the Board would have 
ordered in Pedalino (supra) had the views of the Vice-Chairman in that case been in the major- 
ity. It is, moreover, a remedial response which affords the parties an opportunity to voluntarily 
settle the grievance on terms which are not unfair to the complainant. 


8. As things have developed since Massey-Ferguson Industries Limited, supra, referral of 
the applicant’s grievance to arbitration has become a conventional remedy in duty of fair represen- 
tation cases. However, although this is now the primary remedy, it is not the only one. The Board 
will fashion a different remedy in circumstances in which it considers that sending the matter to 
arbitration is either unnecessary or otherwise inappropriate. For example, the Board has directed 
consideration of the grievance at an earlier stage in the overall process (Susan Forbes, [1993] 
OLRB Rep. Dec. 1283, Peter Galiatsos, [1992] OLRB Rep. June 714), has ordered the employee 
to be reinstated to his employment (Tim Turner, [1993] OLRB Rep. Aug. 811), and has awarded 
damages (Gerald Lecuyer, [1985] OLRB Rep. July 1099 and [1987] OLRB Rep. Jan. 72). In one 
case, the Board declined to award any remedy which might effect the employer because that 
employer had not been named as a party and had had no notice of the proceeding (David A. 
Spackman, [1991] OLRB Rep. Aug. 1006). However, the common thread which runs through all 
of the Board’s jurisprudence, including the Board’s decisions in what it is considered to be excep- 
tional circumstances, is that referral to arbitration is the primary remedy in duty of fair representa- 
tion cases. 


Ill 


9. In this case Cott did not have actual notice that the applicant’s request for relief 
included a request that the matter be sent to arbitration until it received the Board’s January 25, 
1995 decision. However, unlike the situation in David A. Spackman, supra, the company did have 
notice of the proceedings from the outset, and it had notice of the applicant's request that his griev- 
ance be sent to arbitration when it received the Board’s January 25, 1995 decision. Unlike many 
employers in such cases, Cott chose not to take part in the proceedings before the Board at any 
stage, including the hearing convened to deal with the issue of remedy. 


10. Section 69 of the Labour Relations Act establishes what is commonly referred to as the 
“duty of fair representation” it requires a trade union to represent employees in a bargaining unit 
for which it holds bargaining rights in a manner which is not arbitrary, discriminatory or in bad 
faith. In a case where an employee alleges that his/her trade union has breached section 69, the dis- 
pute is between that employee and the trade union, and, strictly speaking, it is not a matter with 
which the employer is directly concerned. The employer's concern arises, if at all, at the remedial 
stage because the most common remedy given to successful section 69 applicants in cases which 
involve a refusal by the trade union to take a grievance to arbitration (the majority of section 69 
cases) is to require the trade union to take the employee’s grievance to arbitration. The conven- 
tional wisdom has been that the employer has an interest in at least this aspect of a section 69 pro- 
ceeding because it is a party to any arbitration proceeding and is therefor directly affected, particu- 
larly if the Board’s direction includes an order requiring the employer to waive time limits. By 
extension, it has been generally accepted that this gives the employer an interest and standing to 
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participate in the entire section 69 proceeding, including the hearing on the issue of liability. In the 
result, most employers choose to, and having so chosen are allowed to, participate in the entire 
section 69 proceedings before the Board. 


1B I have already observed that an employer has little or no direct interest in a dispute 
between an employee and his/her trade union which centers on a refusal by the trade union either 
to grieve or to take a grievance to arbitration. I am not sure that an employer’s interest in ques- 
tions of remedy is not more apparent than real, although it may nevertheless be the case that the 
employer is entitled to notice and an opportunity to participate in that respect in any event. 


2. The fact is that it would now be unusual for the Board to decline to order a grievance to 
arbitration to remedy a successful section 69 application. Further, subject to an order dealing with 
the apportionment of any compensation which may be directed if the grievance succeeds at arbitra- 
tion, what has the employer lost if the matter is ordered to arbitration? After all, where such a sec- 
tion 69 application succeeds, it is generally, as in this case, because the Board has concluded that 
the grievance should have been taken to arbitration in the first place. It may be that even in cases 
where the applicant has filed an application with the Board in a timely manner, an employer could 
allege that it would be prejudiced at arbitration as a result of the delay and intervening events such 
that it would be inappropriate for the matter to be sent to arbitration, and that the Board would 
then have to try to fashion some other remedy if it was persuaded that that was the case. However, 
the Board would expect an employer which has had notice of a section 69 application to make rea- 
sonable efforts to prevent such prejudice from arising. 


{3 In any event, in this case Cott has not alleged that it would suffer any prejudice, and 
(other than the obvious one relating to the apportionment of compensation if ordered at arbitra- 
tion) none is apparent on the materials before the Board. Further, the Act contemplates that griev- 
ances which can not be resolved between the parties will be arbitrated, which is why ordering the 
grievance to arbitration is the most common remedy granted to an employee in the applicant’s 
position. Further, for the Board to attempt to fashion some other remedy in this case would in 
effect require the Board to arbitrate the grievance itself, something which it is not the Board’s 
function to do in such cases. 


14. In this case, I am not particularly troubled by the fact that Cott was not named as an 
actual party to the proceeding. It was identified as an interested party and has had notice of the 
proceedings throughout. It is not uncommon for labour relations tribunals to make orders which 
effect persons or other entities which have not been parties to proceedings before them. In arbitra- 
tion proceedings, for example, there are grievances which have an effect on other employees such 
that the law requires that they be given notice of the proceedings and an opportunity to participate 
in them. The fact that they may choose not to do so and are not formally added as parties does not 
preclude boards of arbitration from making awards which affect them. In the case of this Board, 
many proceedings result in decisions which affect persons which have been given notice but not 
been formally named as parties. Certification, termination of bargaining rights, and section 1(4) or 
64 applications are examples of such proceedings. Accordingly, and having regard to the provisions 
in section 91 (4) of the Act which gives the Board a plenary remedial jurisdiction in applications 
made under section 91 of the Act, I am satisfied that I have the jurisdiction to order the applicant’s 
discharge grievance to arbitration as jointly requested by the applicant and responding trade 
union. 


1 Further, in the circumstances of this case, having regard to the purpose and provisions 
of the Labour Relations Act and to my conclusions in the January 25, 1995 decision, and in the 
absence of any cogent reason not to do so, I find it appropriate to order that the discharge griev- 


[1995] OLRB REP. OCTOBER 1255 


ance of the applicant relating to the events on October 23rd to 26th, 1992 (see paragraphs 19 to 21 
of the January 25, 1995 decision), be taken to arbitration. I further order that Cott waive any time 
limits or objections to timeliness in that respect. 


16. Having so ordered, I remain concerned about the delays occasioned by these proceed- 
ings and the applicants own conduct in pursuing this application before the Board. Accordingly, I 
will remain seized with this matter for the purpose of dealing with any issue of apportionment 
which may arise if this grievance succeeds at arbitration and compensation or damages are ordered 
by the Board of Arbitration. 


IV 


Ay: The applicant also sought an order requiring the responding trade union to pay him 
$3,000.00 as compensation for his legal expenses in pursing this application before the Board. This 
request was opposed by the responding trade union. 


18. Mr. Abbass described this as a request that the applicant be “made whole” by putting 
him in the position he would have been in but for the responding trade union’s breach of the Act. 


19. Notwithstanding counsel’s attempt to characterize it differently, the applicant’s request 
amounts to a request for an order for costs. | am aware that the Board has generally declined to 
award costs, but that it has done so on some occasions (see, for example, Canadian Union of Pub- 
lic Employees Local 2327, [1982] OLRB Rep. Mar. 342, sometimes cited as Suzanne Hebert - 
Vaillant, also a case involving what is now section 69). However, in Bellai Brothers Ltd., [1994] 
OLRB Rep. Jan. 2, a decision by a three person panel which I chaired, the Board wrote that: 


33. Bellai’s request for “‘costs” potentially raises several questions. First, can the Board award 
costs at all; that is, does the Board have jurisdiction to award costs? Second, if the Board does 
have such a jurisdiction, what approach can or should it take; that is, what are the limitations on 
the Board’s jurisdiction with respect to costs and what are the appropriate policy consider- 
ations? Third, if it can, should the Board award costs in this case, either as requested by Bellai 
or at all? Of course, if the answer to the first question is negative it is not necessary to address 
the others. 


34. The Board’s jurisprudence demonstrates a general reluctance to address either of the first 
two questions directly. Where the issue of costs has been addressed, the Board’s general 
approach has been to assume, without deciding, that the Board has an unspecified costs jurisdic- 
tion, and, in most cases, the Board has declined to award costs in a particular case for policy 
reasons. In the result, the Board has developed a practice of not awarding costs. The Board dis- 
position of a request for costs in Repac Construction & Materials Limited, [1976] OLRB Rep. 
Oct. 610 is representative of the Board’s general approach: 


10. The request for costs also goes against the grain of this Board’s previous practice. 
Previous decisions not only indicate that the Board has no general practice of award- 
ing costs, but also raise the question of whether the Board has any procedural juris- 
diction to make an order for costs. See Dow Jones Ltd. , [1970] OLRB Rep. June 382; 
Joffre Lapointe & Sons Ltd. , [1971] OLRB Rep. Sept. 621. On some occasions, how- 
ever, the Board has made the payment of costs a condition for the granting of an 
adjournment. See Metropolitan Toronto Apartment Builders’ Association et al, [1970] 
OLRB Rep. Nov. 846; R.T. Construction, [1971] OLRB Rep. June 342. From these 
cases, it can be seen that the Board has not attempted to exercise any general power 
to award costs. This approach might be attributed to the fact that the Board has not 
been given any express power to award costs. It should be noted, however, that the 
general procedural jurisdiction, conferred by both section 91(2) of The Labour Rela- 
tions Act and section 23 of The Statutory Powers Procedure Act, may be wide enough 
to encompass the power to award costs. Jurisdictional uncertainty, therefore, is not a 
particularly compelling explanation of the Board’s reluctance to award costs. In our 
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opinion, there is a much better reason for adopting a general practice of not awarding 
costs. The underlying purpose of The Labour Relations Act, as set out in its preamble, 
is to further harmonious relations between employers and employees through the col- 
lective bargaining process. The purpose is not well served by a procedure that usually 
requires the identification of a winner and a loser. The application of such a proce- 
dure, moreover, would be time-consuming, distracting the Board from its primary 
task of facilitating collective bargaining. 


The awarding of costs, therefore, should not be extended beyond the situation where 
a party is being compensated for the expenses that would result from an adjournment 
to convenience another party. To extend this procedure any further would introduce 
an unnecessarily punitive element into the Board’s procedures. The request for costs 
are denied. 


35. However, there have been exceptions. The Board has awarded what it has called “‘costs” in 
several cases. As the Board noted in Repac Construction, supra, the Board has made the pay- 
ment of costs a condition of the granting of a contested adjournment (an approach which seems 
to have received a kind of judicial approval in Re Her Majesty the Queen in Right of Ontario and 
Ontario Public Service Employees Union and The Grievance Settlement Board, (Taffinder and 
the Ministry of Correctional Services), April 13, 1984, Ontario Divisional Court unreported, 
where the Court stated: 


In these circumstances, one alternative the Board could have pursued would have 
been to require that the Crown compensate the grievor for all expenses incurred in 
connection with the abortive hearing. To refuse the adjournment outright and to pro- 
ceed, as it did, effectively to deal with the grievance, was to ignore completely the 
principle of fairness to which the Board’s discretion must always be subject.) 


The Board has awarded costs in a section 126 proceeding involving a collective agreement which 
required a delinquent employer to pay legal or other costs of collecting monies owing with 
respect to bargaining unit employees (Rocco D’Andrea, [1987] OLRB Rep. July 986). The 
Board has also awarded costs to a successful applicant as part of the “make-whole” order 
(Academy of Medicine, [1977] OLRB Rep. Dec. 783; Suzanne Hebert-Vaillant, [1981] OLRB 
Rep. June 262). 


36. The Board has awarded costs in so few cases that the cases in which it has done so are the 
exception rather than the rule. Even when the Board has awarded costs, the Board has stressed 
the extraordinary nature of such an award, and has either not commented on its jurisdiction to 
do so, or has done so only in general terms, or has indicated it was doing so under the Board’s 
remedial authority under what is now section 91(4) of the Act. Further, the Board has always 
stressed that its general practice is not to award costs. When the Board has rejected a request 
for costs it has usually assumed, for the purpose of its decision, that it has the jurisdiction to do 
so but has concluded that costs were not appropriate in the particular case, thereby leaving the 
costs door open, so to speak. 


37. It is difficult to distinguish between the cases in which the Board has awarded “‘costs’’, in 
whatever form, and those in which the Board has refused to do so. Further, the Board has 
expressed some doubts regarding its jurisdiction to award “costs”. In Repac Construction, 
supra, the Board referred to a “‘jurisdictional uncertainty” but denied the request for costs on 
policy grounds. In Joe Arban Contractor Ltd. [1983] OLRB Rep. Apr. 547, the Board’s decision 
reflects some doubt concerning the Board’s jurisdiction to award costs outside of its general or 
remedial jurisdiction or with respect to adjournments. In Fitzhenry & Whiteside, [1987] OLRB 
Rep. Apr. 505, the Board said that: 


... Were it in the power of the Board to award costs [to a successful respondent or 
against an unsuccessful applicant] we would certainly do so. However, we do not 
think that we can award costs, but we can certainly dismiss both the application and 
complaint ...”’ 


In Gerald Lecuyer, [1987] OLRB Rep. April 529, the Board observed that: 
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This Board has repeatedly said that if it does have the power to award costs to a suc- 
cessful complainant, it would be inappropriate to exercise that power where there is 
no corresponding power to award costs against an unsuccessful complainant ... 


{emphasis added] 


38. There is good reason to doubt the Board’s jurisdiction to award costs as such. In the legal 
meaning of the term, costs refers to an award made in favour of a successful litigant, payable by 
the loser at the conclusion of the proceeding, as an indemnity for allowable expenses incurred 
with respect to the proceeding. In both judicial and quasi-judicial settings, costs as such are 
reciprocal and fault-based in the sense that the loser indemnifies the winner, in a general way, 
for its litigation expenses (see, for example, Bell Canada v. Consumers Association of Canada et 
al., [1986] Admin L.R. 205 (Supreme Court of Canada), and see, Re Hamilton-Wentworth and 
Save the Valley Committee et al. , (1985) 51 O.R. (2d) 23 (Ontario Divisional Court)). Except 
where specifically authorized by statute, costs are not assessed as a penalty, or for reasons 
unconnected with indemnification. 


39. Superior Courts in Ontario assert an inherent costs jurisdiction (Apotex Inc., v. Egis 
Pharmaceuticals, (1991) 4 O.R. (3d) 321; Re Sturmer and Beaverton, (1912) 2 D.L.R. 501; and 
see also Kendall v. Hunt, (1979) 106 D.L.R. (3d) 277 (British Columbia Court of Appeal) which 
describes the situation in British Columbia where prior to 1969 British Columbia Courts 
awarded costs without specific statutory authority on the basis of inherent jurisdiction said to be 
recognized in various statutes and the British Columbia Rules of Practice). Certainly, the Courts 
of Chancery (but not the Common-law Courts) had such an inherent jurisdiction (see, generally, 
Mark M. Orkin, Q.C., The Law of Costs second edition ((1993), Canada Law Book Inc., 
Aurora)). However, the primary jurisdiction of Ontario courts to award costs is rooted in the 
Courts of Justice Act and the Ontario Rules of Civil Procedure. Section 131(1) of the Courts of 
Justice Act provide that: 


131.-(1) Subject to the provisions of an Act or rules of court, the costs of and inciden- 
tal to a proceeding or a step in a proceeding are in the discretion of the court, and the 
court may determine by whom and to what extent the costs shall be paid. 
Rule 57 of the Ontario Rules of Civil Procedure provides: 
Factors of Discretion 
57.01(1) In exercising its discretion under section 131 of the Courts of Justice Act to 
award costs, the court may consider, in addition to the result in the proceeding and 
any offer to settle made in writing, 
(a) the amount claimed and the amount recovered in the proceeding; 
(b) the apportionment of liability; 
(c) the complexity of the proceeding; 


(d) the importance of the issues; 


(e) the conduct of any party that tended to shorten or to lengthen 
unnecessarily the duration of the proceeding; 


(f) whether any step in the proceeding was; 
(i) improper, vexatious or unnecessary, or 


(ii) taken through negligence, mistake or excessive cau- 
tion; 


(g) a party’s denial of or refusal to admit anything that should have 
been admitted; 
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(h) whether it is appropriate to award any costs or more than one set 
of costs where a party, 


(i) commenced separate proceedings for claims that 
should have been made in one proceeding, or 


(ii) in defending a proceeding separated unnecessarily 
from another party in the same interest or defended by 
a different solicitor; and 


(i) any other matter relevant to the question of costs. 


Costs Against Successful Party 


(2) The fact that a party is successful in a proceeding or a step in a proceed- 
ing does not prevent the court from awarding costs against the party ina 
proper case. 


Costs may be Fixed or Assessed 


(3) In awarding costs, the court may fix all or part of the costs with or with- 
out reference to the Tariffs, instead of referring them for assessment, and 
where the costs are not fixed, they may be assessed under Rule 58. 


Authority of Court 


(4) Nothing in this rule or rules 57.02 to 57.07 affects the authority of the 
court under section 131 of the Courts of Justice Act, 


(a) to award or refuse costs in respect of a particular issue or part of 
a proceeding; 


(b) to award a percentage of assessed costs or award assessed costs 
up to or from a particular stage of a proceeding; or 


(c) to award all or part of the costs on a solicitor and client basis. 


40. As the Board has itself observed, the Labour Relations Act gives no express authority to 
award costs, either to the Board or to boards’ of arbitration constituted under the Act. Nor does 
any other legislation. There is nothing in any of the extensive amendments which came into 
effect on January 1, 1993, following a lengthy and comprehensive review of the Act, which 
changed this. In contrast, the Legislature has expressly given other administrative tribunals and 
arbitrators under the Arbitrations Act the authority to award costs. For example: 


(a) subsections 7(4)-(7) of the Consolidated Hearings Act give a joint board the 
authority to award costs as follows: 


(4) A joint board may award the costs of a proceeding before the 
joint board. 


(5) A joint board that awards costs may order by whom and to 
whom the costs are to be paid. 


(6) A joint board that awards costs may fix the amount of the costs 
or direct that the amount be assessed, the scale according to 
which they are to be assessed and by whom they are to be 
assessed. 


(7) In awarding costs, in respect of hearings in relation to which pub- 
lic notice was first given after the 1st day of April, 1989, a joint 


[1995] OLRB REP. OCTOBER 


board is not limited to the considerations that govern awards of 
costs in any court. 


This is in addition to subsection 7(3) which provides: 


(3) Subject to this Act and the regulations, a joint board may determine its 
own practice and procedure. 


(b) sections 14 and 28 of the Ontario Energy Board Act provide that: 


14. The Board for the due exercise of its jurisdiction and powers and otherwise for carrying into 
effect this or any other Act has all such powers, rights and privileges as are vested in the Ontario 
Court (General Division) with respect to the amendment of proceedings, addition or substitu- 
tion of parties, attendance and examination of witnesses, production and inspection of docu- 


ments, entry on and inspection of property, enforcement of its orders and all other matters nec- 


essary or proper therefor. 


28.-(1) The costs of and incidental to any proceeding before the Board are in its discretion and 
may be fixed in any case at a sum certain or may be taxed. 


(2) The Board may order by whom and to whom any costs are to be paid and by whom they are 
to be taxed and allowed. 


(3) The Board may prescribe a scale under which such costs shall be taxed. 


(4) In this section, the costs may include the costs of the Board, regard being had to the time 
and expenses of the Board. 


(5) In awarding costs, the Board is not limited to the considerations that govern awards of costs 
in any court. 


(c) section 97 of the Ontario Municipal Board Act provides that: 
97.-(1) The costs of and incidental to any proceeding before the Board, except as herein other- 
wise provided, shall be in the discretion of the Board, and may be fixed in any case at a sum cer- 


tain or may be assessed. 


(2) The Board may order by whom and to whom any costs are to be paid, and by whom the 
same are to be assessed and allowed. 


(d) section 24 of the Ontario Highway Transport Board Act provides that: 


24.-(1) The costs of and incidental to any proceeding before the Board are in its discretion and 
may be fixed in any case at a sum certain or may be taxed. 


(2) The Board may order by whom and to whom any costs are to be paid and by whom they are 
to be taxed and allowed. 


(e) section 41 of the Human Rights Code provides, with respect to Boards of Inquiry, that: 
41.-(1) Where the board of inquiry, after a hearing, finds that a right of the complainant under 
Part 1 has been infringed and that the infringement is a contravention of section 9 by a party to 
the proceeding, the board may, by order, 
(a) direct the party to do anything that, in the opinion of the board, the party 
ought to do to achieve compliance with this Act, both in respect of the 


complaint and in respect of future practices; and 


(b) direct the party to make restitution, including monetary compensation, for 
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loss arising out of the infringement, and, where the infringement has been 
engaged in wilfully or recklessly, monetary compensation may include an 
award, not exceeding $10,000, for mental anguish. 


(2) Where a board makes a finding under subsection (1) that a right is infringed on the ground 
of harassment under subsection 2(2) or subsection 5(2) or conduct under section 7, and the 
board finds that a person who is a party to the proceeding, 


(a) knew or was in possession of knowledge from which the person ought to 
have known of the infringement; and 


(b) had the authority by reasonably available means to penalize or prevent the 
conduct and failed to use it, 


the board shall remain seized of the matter and upon complaint of a continuation or repetition 
of the infringement of the right the Commission may investigate the complaint and, subject to 
subsection 36(2), request the board to re-convene and if the board finds that a person who is a 
party to the proceeding, 


(c) knew or was in possession of knowledge from which the person ought to 
have know of the repetition of infringement; and 


(d) had the authority by reasonably available means to penalize or prevent the 
continuation or repetition of the conduct and failed to use it, 


the board may make an order requiring the person to take whatever sanctions or steps are rea- 
sonably available to prevent any further continuation or repetition of the infringement of the 
right. 


(3) Where a board of inquiry for any reason is unable to exercise its powers under this section or 
section 39, the Commission may request the Minister to appoint a new board of inquiry in its 
place. 


4) Where, upon dismissing a complaint, the board of inquiry finds that, 
P 8g Pp. quiry 
(a) the complaint was trivial, frivolous, vexatious or made in bad faith; or 


(b) in the particular circumstances undue hardship was caused to the person 
complained against, 


the board of inquiry may order the Commission to pay to the person complained against such 
costs as are fixed by the board. 


(5) The Board of inquiry shall make its finding and decision within thirty days after the conclu- 
sion of its hearing. 


(f) section 32 of the Expropriations Act provides that: 


32.-(1) Where the amount to which an owner is entitled upon an expropriation or claim for inju- 
rious affection is determined by the Board and the amount awarded by the Board is 85 per cent, 
or more, of the amount offered by the statutory authority, the Board shall make an order direct- 
ing the statutory authority to pay the reasonable legal, appraisal and other costs actually 
incurred by the owner for the purposes of determining the compensation payable, and may fix 
the costs in a lump sum or may order that the determination of the amount of such costs be 
referred to an assessment officer who shall assess and allow the costs in accordance with this 
subsection and the tariffs and rules prescribed under clause 44(d). 


(2) Where the amount to which an owner is entitled upon an expropriation or claim for injurious 
affection is determined by the Board and the amount awarded by the Board is less than 85 per 
cent of the amount offered by the statutory authority, the Board may make such order, if any, 
for the payment of costs as it considers appropriate, and may fix the costs in a lump sum or may 


[1995] OLRB REP. OCTOBER 


order that the determination of the amount of such costs be referred to an assessment officer 
who shall assess and allow the costs in accordance with the order and the tariffs and rules pre- 
scribed under clause 44(d) in like manner to the assessment of costs awarded on a party and 
party basis. 


(g) sections 20, 21, 22, 27 and section 12 of the Schedule (under section 5) of the Arbitrations 
Act provide that: 


20. Where at a meeting of arbitrators of which due notice has been given no steps are taken in 
consequence of the absence of a party, or of a postponement at the request of a party, the arbi- 
trators shall make up an account of the costs of the meeting, including the proper charges for 
their own attendance and that of any witnesses and of the counsel or solicitor of the party 
present and not desiring the postponement, and, unless under the special circumstances of the 
case they think that it would be unjust so to do, they shall charge the amount thereof, or of the 


disbursements, against the party in default or at whose request the postponement is made, and 


the last mentioned party shall pay the same to the other party, whatever may be the event of the 
reference, and the arbitrators shall, in the award, make any direction necessary for that pur- 
pose, and the amount so charged may be set off against, and deducted from, any amount 
awarded in that party’s favour. 


21.-(1) A party to an arbitration is entitled to have the costs thereof, including the fees of the 
arbitrators, or such fees alone, assessed by one of the assessment officers of the court upon an 
appointment that may be given by the officer for that purpose on the filing of an affidavit setting 
forth the facts. 


(2) An assessment of the fees of the arbitrators may be had upon an appointment given at the 
instance of the arbitrators or any of them upon a like affidavit. 


22.-(1) The assessment officer shall in no case, except as provided in section 18, assess higher 
fees than are prescribed to the arbitrators but, upon reasonable grounds, he or she may reduce 
the fees to any amount below the maximum prescribed, but not below the minimum, having 
regard always to the length of the arbitration, the value of the matter in dispute, and the diffi- 
culty of the questions to be decided, and the fees to be allowed to solicitors and counsel shall be 
as nearly as may be similar to the fees allowed upon a reference in the court, the scale to be 
determined by the assessment officer having regard to the value of the matter in dispute, but he 
or shall shall not assess more than one counsel fee to either party. 


(2) The assessment officer may assess a reasonable sum for preparing the award. 


(3) An appeal may be had from the assessment in the same manner as from an assessment offi- 
cer’s certificate of assessment of costs in an action. 


(4) The assessment officer and the judge upon appeal from assessment have the power to reduce 
fees payable to the arbitrator and to counsel and solicitors where the arbitration has been 
unduly prolonged. 


27. An order made under this Act may be made on such terms as to costs or otherwise as the 
authority making the order thinks just. 


12. The costs of the reference and award are in the discretion of the arbitrators or umpire, who 
may direct to and by whom and in what manner those costs or any part thereof shall be paid. 


(see also, section 11(2)(i) of the Alberta Labour Relations Code which enables the Alberta 
Board to award costs against the party initiating a proceeding or the party responding where the 
Board considers the proceeding or response “trivial, frivolous or vexatious.) 


41. The Ontario Labour Relations Board has been created by the Labour Relations Act. As a 
creature of statute, the Board has no inherent jurisdiction; it has only the powers conferred 
upon it by statute. (Though this seems to be a rather trite proposition, useful reference can be 
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made, specifically with respect to the issue of costs, to Regional Municipality of 
Hamilton-Wentworth v. Hamilton-Wentworth Save the Valley Committee et al. (1985) 15 Admin 
L.R. 86 (Ontario Divisional Court), where, at pages 96 and 97, the court held that: 


This Board [a joint board constituted under the Consolidated Hearings Act] being 
creature of statute can only exercise the powers conferred upon by the enabling of 
legislation. 


And on the issue of costs, the court in that case went on to add that: 


... from the earliest of times it has been recognized that the power to award costs 
must be found in a statute.) 


(See also Ontario Energy Board, [1985] 51 O.R. (2d) 333 (Ontario Divisional Court)). 
42. Subsections 91(4), 104(13), and 105(1) and (2) of the Labour Relations Act provide that: 


91.(4) Where a labour relations officer is unable to effect a settlement of the matter 
complained of or where the Board in its discretion considers it advisable to dispense 
with an inquiry by a labour relations officer, the Board may inquire into the com- 
plaint of a contravention of.this Act and where the Board is satisfied that an 
employer, employers’ organization, trade union, council of trade unions, person or 
employee has acted contrary to this Act it shall determine what, if anything, the 
employer, employers’ organization, trade union, council of trade unions, person or 
employee shall do or refrain from doing with respect thereto and such determination, 
without limiting, the generality of the foregoing may include, despite the provisions of 
any collective agreement, any one or more of, 


(a) an order directing the employer, employers’ organization, trade union, 
council of trade unions, employee or other person to cease doing the act or 
acts complained of; 


(b) an order directing the employer, employers’ organization, trade union, 
council of trade unions, employee or other person to rectify the act or acts 
complained of; 


(c) an order to reinstate in employment or hire the person or employee con- 
cerned, with or without compensation, or to compensate instead of hiring 
or reinstatement for loss of earnings or other employment benefits in an 
amount that may be assessed by the Board against the employer, employ- 
ers’ organization, trade union, council of trade unions, employee or other 
person jointly or severally; or 


(d) an order, when a party contravenes section 15, settling one or more terms 
of a collective agreement if the Board considers that other remedies are not 


sufficient to counter the effects of the contravention. 


104.(13) The Board shall determine its own practice and procedure but shall give full opportu- 
nity to the parties to any proceeding to present their evidence and to make their submissions. 


105.-(1) The Board shall exercise the powers and perform the duties that are conferred or 
imposed upon it by or under this Act. 


(2) Without limiting the generality of subsection (1), the Board has power, 
(a) to require any party to furnish particulars before or during a hearing; 


(a.1) to require any party to produce documents or things that may be relevant 
to a matter before it and to do so before or during a hearing. 


(a.2) to summon and enforce the attendance of witnesses and compel them to 
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give oral or written evidence on oath, and to produce the documents and 
things that the Board considers requisite to the full investigation and con- 
sideration of matters within its jurisdiction in the same manner as a court of 
record in civil cases; 


(b) to administer oaths and affirmations; 


(c) to admit and act upon such oral or written evidence as it considers proper, 
whether admissible in court or not. 


(d) to require persons or trade unions, whether or not they are parties to pro- 
ceedings before the Board, to post and to keep posted upon their premises 
in a conspicuous place or places, where they are most likely to come to the 
attention of all persons concerned, any notices that the Board considers 
necessary to bring to the attention of such persons in connection with any 
proceedings before the Board; 


(e) to enter any premises where work is being or has been done by the employ- 
ees or in which the employer carries on business, whether or not the prem- 
ises are those of the employer, and inspect and view any work, material, 
machinery, appliance or article therein, and interrogate any person respect- 
ing any matter and post therein any notice referred to in clause (d); 


(f) to enter upon the premises of employers and conduct representation votes 
during working hours and give such directions in connection with the vote 
as it considers necessary; 


(g) to authorize any person to do anything that the Board may do under 
clauses (a) to (f) and to report to the Board thereon, 


(h) to authorize the chair or a vice-chair to inquire into any application, 
request, complaint, matter or thing within the jurisdiction of the Board, or 
any part of any of them, and to report to the Board thereon, 


(i) to bar an unsuccessful applicant for any period not exceeding ten months 
from the date of the dismissal of the unsuccessful application, or to refuse 
to entertain a new application by an unsuccessful applicant or by any of the 
employees affected by an unsuccessful application or by any person or 
trade union representing the employees within any period not exceeding 
ten months from the date of the dismissal of the unsuccessful application; 


(j) to determine the form in which evidence of membership or application for 
membership or of objection to certification of a trade union shall be filed or 
presented on an application for certification and to refuse to accept any evi- 
dence not filed or presented in that form; 


(j.1) to determine, on an application for a declaration terminating bargaining 
rights, the form in which and the time as of which evidence shall be filed or 
presented concerning employees who no longer wish to be represented by a 
trade union and to refuse to accept any evidence not filed or presented in 
that form or by that time. 


(k) to determine the form in which and the time as of which evidence of repre- 
sentation by an employers’ organization or of objection by employers to 
accreditation of an employers’ organization or of signification by employers 
that they no longer wish to be represented by an employers’ organization 
shall be presented to the Board in an application for accreditation or for a 
declaration terminating bargaining rights of an employers organization and 
to refuse to accept any evidence of representation or objection or significa- 
tion that is not presented in the form and as of the time so determined. 
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(1) to determine the form in which and the time as of which any party to a pro- 
ceeding before the Board must file or present any thing, document or infor- 
mation and to refuse to accept any thing, document or information that is 
not filed or presented in that form or by that time; 


(m) to attach terms or conditions to any order. 
Section 23(1) of the Statutory Powers Procedure Act provides that: 


23.-(1) A tribunal may make such orders or give such directions in proceedings before 
it as it considers proper to prevent abuse of its processes. 


43. Except where legislation specifically so provides, or arguably in extraordinary circum- 
stances, costs are not an instrument for procedural control. In any event, the authority to award 
costs is not derived from the authority administrative tribunals are given to control their own 
processes. In Reference Re National Energy Board Act, [1986] 19 Admin L.R. 301, the Federal 
Court of Appeal expressly held that subsection 10(3) [now section 11(3)] of the National Energy 
Board Act, which is analogous to subsections 104(13) and section 105(2) in the Ontario Labour 
Relations Act, does not empower the National Energy Board to award costs. (Subsection 10(3) 
[now subsection 11(3)] of the National Energy Board Act read (and now reads): 


The Board has, with respect to the attendance, swearing and examination of wit- 
nesses, the production and inspection of documents, enforcements of its orders, the 
entry upon an inspection of property and other matters necessary or proper for the 
due exercise of its jurisdiction, all such powers, rights and privileges are vested in the 
Superior Court of Record.) 


Consequently, the fact that the Board is the master of its own procedure does not confer a juris- 
diction to award costs. In addition, the specificity with which the Board’s powers have been enu- 
merated in the Labour Relations Act, and the omission of any reference to costs in these, sug- 
gests that the Board has no costs jurisdiction. 


44. Further, it is not apparent that the Board requires the power to award costs with respect to 
either procedural matters or the merits of matters which come before it. For practical purposes, 
the Board has always operated without any perceived need to award costs. There is nothing in 
the Board’s history or jurisprudence which suggests that the Board requires the jurisdiction to 
award costs in order to fulfill its statutory mandate or obligations. There is nothing which indi- 
cates that the awards of costs which have been made had any effect on the labour relations of 
the parties involved, or on the labour relations in Ontario in any general way. Nor is there any 
indication that the Board’s practice of not awarding costs has had any labour relations effect, 
either in specific cases or generally. 


45. We have already noted that the Board has awarded costs as part of a “‘make-whole” remedy 
in the exercise of the Board’s remedial power and discretion under subsection 91(4) of the 
Labour Relations Act. That approach has been adopted in British Columbia. In Delta Optimist, 
[1980] 2 Can. LRBR 227, the then British Columbia Labour Relations Board held that: 


Since this Board’s authority to award compensation or provide any other remedies 
similarly hinges upon a finding of a violation of the Code (see Sections 8(4) and 28 
(1), [now sections 14 and 133 respectively] a policy of awarding legal costs would suf- 
fer from the weakness identified by the Ontario Board; a respondent who successfully 
defends against a complaint in circumstances such as, for example, a frivolous allega- 
tion, could not be awarded legal costs. 


In support of the Union’s claim for compensation for its litigation expenses, counsel 
for the Union points out that the Ontario Board did not preclude the possibility that 
legal costs might be ordered in some cases. Upon noting its unwillingness to grant 
legal costs, the decision nevertheless states that: “This policy may be reviewed by the 
Board from time to time’’. Counsel for the Union, moreover, provides a partial 
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answer to the concern expressed by the Ontario Board by emphasizing this Board’s 
express authority to “‘reject the complaint at any time” if it is “without merit” (see 
Sections 8(5) and 28(4). But that is only a partial answer inasmuch as a respondent 
may incur substantial legal costs to demonstrate that a complaint is without merit. 


There are, as well, other reasons that the Board is reluctant to award costs except in 
extreme circumstances such as those warranting a make whole remedy. Since the 
Board has no authority to make an order for compensation in relation to contraven- 
tions of Part V of the Code, any policy respecting legal costs could not be consistently 
and uniformly administered in relation to all complaints and applications under the 
Code. In addition, we do not take the Union to be arguing that legal costs should be 
awarded in all matters before the Board and thus any policy with respect to costs 
would require that distinctions be drawn between those cases where an order for costs 
would be warranted and those where it would not. It is hard to imagine a judgment 
less amenable to predictable, objective standards. Furthermore, a policy of granting” 
legal costs would necessitate an administrative procedure or apparatus to review the 
reasonableness of the legal costs claimed and that exercise is not conveniently 
achieved by the resources available to the Board; it is undertaken at this time only in 
those extreme cases where a make whole remedy is appropriate. Finally, while the 
Union has undeniably been put to considerable cost and expense by reason of the 
Respondents’ strategy in this case, compensation for litigation expenses would not 
remedy the real harm inflicted by the unfair labour practices committed by the 
Respondents or the aggravated effect of those unfair labour practices. 


In Scott v. B.C. Government Employees’ Union [1992] No. C104/92, Industrial Relations Coun- 
cil (as it then was), it held that: 


There is no question that legal costs and related expenses are within the ambit of the 
Council’s jurisdiction under Section 8 and 28 to fashion remedies which respond 
appropriately to the dispute between the parties. 


A review of the relevant jurisprudence reveals that, like all remedies the Council my 
award, legal costs are, first and foremost, discretionary, a function of policy, and only 
awarded where the Council finds a breach of the Act. Second, this remedy, like all 
others, must fall within the governing notion of remedies being remedial, not puni- 
tive. Third, legal costs may be awarded where traditional remedies have proven inef- 
fective. Fourth, if they are going to be awarded at all, it is normally in cases where the 
conduct complained of has been particularly egregious. Fifth, the most usual circum- 
stances in which legal costs are awarded are Section 7 applications where different 
considerations apply. 


Where the Council upholds an individual’s Section 7 complaint of unfair representa- 
tion by a trade union, the reasoning is, generally speaking, that the individual union 
member and the union have divergent and conflicting interests. Independent counsel 
for the individual is perceived as the best way to protect the individual’s interests. The 
equities of the situation demand that lack of financial resources not prevent the indi- 
vidual from pursuing rights under the Act or be financially penalized for doing so: 
consequently, a make-whole order is made. 


Applying these principles to the case at hand, I find first, that an order for legal cost is 
not necessary in order to respond appropriately to the dispute between the parties. In 
my view, the remedies I did award amply compensated the Union and the employees 
for the Employer’s actions. 


Second, I did not find the Employer’s actions to be so egregious as to justify an award 
of legal costs. In fact, in my original decision I noted that the Union had acted aggres- 
sively and with some degree of provocation toward the Employer both before and 
after certification and particularly at the second and third collective bargaining ses- 
sions. 
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Third, there is no evidence before me that an award of legal costs and related expen- 
ses would be equitable in the particular circumstances of this case. If such an order 
does not address an inequity and set it right, then such an order would, in my view, be 
punitive. 


Fourth, except for the successful Section 7 complainant, policy considerations gener- 
ally urge the Council away from rather than toward, granting legal costs to successful 
applicants. At least one reason for this is the difficulty of awarding legal costs to a suc- 
cessful defendant. One consequence of the requirement that a remedy can only follow 
a breach of the Act is that an employer or a union that successfully defends against 
what turns out to be an unsubstantiated or unwarranted complaint, cannot be 
awarded its legal costs. This lack of balance in the legislation suggests that it is only in 
exceptional circumstances that legal costs should be awarded. 


The Union’s request for an order against the Employer for legal costs and related 
expenses is dismissed. 


Subsequently the Industrial Labour Relations Council of British Columbia held that it had the 
jurisdiction to award costs under provisions in the then British Columbia Industrial Relations 
Act (now the Labour Relations Code) analogous to subsection 91(4) in the Ontario Act. In dis- 
missing a request for reconsideration of this decision, reported at (1993) 16 CLRBR (2d) 65, the 
Industrial Relations Council stated that: 


Two general principles govern all remedies awarded in the labour relations context, including 
make-whole orders. First, the purpose of the Council’s remedial authority is to place the 
aggrieved party, so far as possible, in the position it would have been, had the breach of the Act 
not occurred: Clarke Reefer Lines Ltd., B.C. I.R.C. (No. C223/88); White Spot Ltd., supra. 
Second, remedies must be compensatory in nature and not punitive. Century Plaza Hotel Ltd. 
and H.R.E.U., Local 40, [1979] 3 Can LRBR 49 (BCLRB No. 32/79); Ron Hatfield and Wayne 
R. Lipskie, B.C. I.R.C. (No. C63/90), reconsideration of IRC No. C105/87. 


It is beyond dispute that, in appropriate circumstances, the Council may award legal costs as an 
element of a remedial order: C.P.U. Local 115 v. McNamara, B.C.S.C. (Vancouver Registry 
A891161), December 18, 1989, upholding Tony McNamara and Pierre Comeau, B.C.1.R.C. 
(No. C302/88) and B.C. I.R.C. (No. C25/90) [reported 6 CLRBR (2d) 290]. The Council and 
the predecessor Labour Relations Board have, however, been very reluctant to exercise the 
authority to award legal costs. This reluctance arises from an imbalance in the availability of the 
remedy to the labour relations community. Under the Act, a statutory violation must be found 
before a remedy can be awarded: The Delta Optimist and Vancouver-New Westminster Newspa- 
per Guild, Local 115, [1980] 2 Can LRBR 227 (BCLRB No. 26/80); Harry Metz, B.C. I.R.C. 
(No. C77/89). As a result, successful defendants are unable to secure legal costs. The one-sided 
nature of this potential remedy leads to a perception of unfairness, and militates against its gen- 
eral acceptance as a matter of policy. Also, a policy of awarding legal costs cannot be consis- 
tently applied because there is no authority to award such compensation under Part 5 of the 
Act. In response to these factors, the Council has denied requests for legal costs unless excep- 
tional and compelling circumstances exist: Imperial Parking Ltd., B.C. 1.R.C. (No. C220/89). 


Where the Council and the Board have made an award of legal costs, it has generally been in 
the context of a make-whole order. The development of the make-whole order, including an 
order than an employer pay the union’s legal costs, began in 1975 when the Board’s remedial 
authority under s.28 was expanded. The relevant principles underlying make-whole orders were 
summarized in Kidd Brothers Produce Ltd. and Miscellaneous Workers etc. Union, Local 351, 
[1976] 2 Can LRBR 304 (BCLRB No. 53/76) [quoted in Century Plaza Hotel Ltd, supra, at pp. 
70-71]: 


First, these orders are of a remedial rather than a penal nature. Second, they are 
employed in situations where the use of a more traditional remedy, i.e., a cease and 
desist order, would be inadequate. In these instances, the Employer has often “... 
already harvested the ’fruits of its violations’”’. Third, these orders are often issued in 
cases where the Board has withheld a draconian form of relief. Fourth, these orders 
arise under the Code, from the expansion of the Board’s remedial authority. The pur- 
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pose of the expansion was to remove the “‘...artificial restrictions on the type of rem- 
edy which may be ordered...” in the new situation created by the Code where the 
Board finds itself ‘‘...the chief agency for giving effect to the law...”’. 


In the non-s. 7 context, make-whole orders involving legal costs have traditionally been granted 
in circumstances where an employer’s conduct deliberately frustrated remedies obtained by the 
union in earlier proceedings: Kidd Brothers Produce Ltd., supra; Robinson Little Co., 
B.C.L.R.B. letter decision dated March 15, 1986, referred to in Century Plaza Hotel Ltd., 
supra; and Century Plaza Hotel 

Ltd., supra. 


46. The B.C. Board has recently confirmed this approach to costs for all cases, including fair 
representation proceedings, in Allan Kelland and David Dorris, a decision dealing with requests 


for reconsideration in two unrelated duty of fair representation proceedings (BCLRB No. 


B419/93, December 14, 1993). 


47. The British Columbia Supreme Court has confirmed this jurisdiction to award costs on a 
make-whole basis in United Association of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry, Local 170 v. IRC, Steisslinger et. al., March 9, 1993, Vancouver Registry 
A922146, unreported (an application for judicial review of the Industrial Relations Council of 
British Columbia’s decision in a duty of fair representation case: IRC No. C68/91; reconsidera- 
tion denied, IRC No. C231/91). Previously, in McNamara v. Canadian Paperworkers Union, 
Local 1115, (1989) B.C.J. No. 2447, Vancouver Registry No. 4891161 (an application for judi- 
cial review of an I.R.C. decision in that case at [1989] 20 CLLC 416,014), the British Columbia 
Supreme Court held that: 


8. In my opinion, the provision to “‘rectify a contravention of the Act” in s. 8(4)(b) 
and 28(1)(b) coupled with an express provision in s. 28(1)(d) to “make an order 
determining and fixing the monetary value of an injury or loss suffered by a person as 
a result of a contravention of the Act” clearly indicates the legislative intent to 
include within Council’s broad remedial jurisdiction a mandate to order costs in 
appropriate circumstances. The next question I must then consider is whether Coun- 
cil’s decision to order that the Union reimburse McNamara and Comeau’s reasonable 
legal and other expenses, including costs was patently unreasonable? I think not. 


9, I am of the view that Council’s order in this case was consistent with its past prac- 
tice and with the spirit and intent of section 27 of the Act. It is the established policy 
of Council that where other effective remedies exist a make whole remedy will not be 
ordered. In the case at bar, Council ordered costs because of the dilatory conduct of 
the Union to restore the membership rights of McNamara and Comeau frustrating the 
effect of the Original Panel’s order. From the outset, Council repeatedly expressed its 
position that its order be implemented in a timely manner so as to provide an effective 
remedy to McNamara and Comeau. In Council’s opinion there was no other practical 
way to remedy the wrong and the special expertise of Council put it in the best posi- 
tion to determine the appropriate remedy. It is the very circumstances found in this 
case that renders an order for costs reasonably within the scope of Council’s remedial 
jurisdiction. 


(Subsequently, the Industrial Relations Council dealt with the costs issues in that case subject to 
taxation at (1990) 6 CLRBR (2d) 290.) 


48. The Canada Labour Relations Board has also held that it has the power to award costs 
against a respondent under its rectification power, and against an unsuccessful complainant 
under its power to make orders incidental to the objects of the Canada Labour Code (National 
Bank of Canada, 84 CLLC 416,038; British Columbia Telephone Co., (1986) 65 CLRBR di 93; 
and see Udvarkely, [1979] 2 Can LRBR 569 and Lalancette (1990) 14 CLRBR (2d) 80). How- 
ever, the Canada Board has displayed the same disinclination to award costs as the British 
Columbia labour relations tribunal of the day and the Ontario Labour Relations Board. 


49. With respect, we find ourselves unable to follow a make-whole approach to costs. 
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50. First, the make-whole theory is inconsistent with the theory and purpose of legal costs as 
such (see paragraph 38, above). 


51. Second, as the jurisprudence of this Board and in British Columbia suggests, only a success- 
ful applicant is entitled the costs on such a theory. Consequently, make-whole costs are neither 
reciprocal, nor fault-based in any traditional sense. 


52. Third, a make-whole theory suggests that costs flow from a breach of the Labour Relations 
Act (or other legislation under which the Board has jurisdiction). Costs do not form part of any 
common-law theory of damages. Costs have not been considered to be a form of damages. Costs 
are not remedial in the sense that an award of costs as such cannot properly be dependent upon 
a breach of a statute. 


53. Fourth, the number and kind of cases in which make-whole costs have been awarded sug- 
gests defects in the make-whole theory of costs. Why isn’t every successful applicant entitled to 
be made whole? Why do costs depend on the nature or degree of a breach of the Labour Rela- 
tions Act? If costs are awarded only to successful applicants in some cases in which a responding 
party’s conduct has been found to be particularly egregious, are costs not being used in a puni- 
tive way; that is, in order to penalize a particularly “‘bad” responding party, rather than as com- 
pensation for damages incurred as a result of a breach of the legislation? 


54. Fifth, how does the Board deal with the situation of an unrepresented successful applicant in 
any case, but particularly in an egregious case, since it appears that in most Canadian jurisdic- 
tions, including Ontario and British Columbia, a litigant not represented by counsel cannot, on 
any traditional theory of legal costs, recover costs other than disbursements? Does this mean 
that only successful applicants represented by counsel are entitled to be made-whole? (See, Re 
Tate and Deerhurst Investments Inc. Ltd., [1987] 44 D.L.R. (4th) 573 (Ontario Divisional 
Court); O’Connell v. Custom Kitchen & Vanity, (1986) 56 O.R. (2d) 58 (Ontario Divisional 
Court); Kowarsky v. Quebec (Procurer General, (1988) 21 Q.A.C. 196 (Court of Appeal); 
Kendell v. Hunt, supra; UFFA Management Ltd. v. Accurate Bailiff Collection Agency Ltd. 
[1990] 19 ACWS (3d) 1381 (B. C. Court of Appeal); Skidmore v. Blackmore, [1990] 5 WWR 
634 (B. C. County Court); Law Society of P.E.I. v. Johnston (1988) 54 D.L.R. (4th) 18 (P.E.1. 
Court of Appeal); but see also, McBeth v. Governors of Dalhousie College & University, (1985) 
68 NSR (2d) 265 (Nova Scotia Supreme Court); (1986) 26 D.L.R. (4th) 321 (Nova Scotia 
Supreme Court, Appellate Division), in which costs were awarded to a successful unrepresented 
non-lawyer party on the basis of the Canadian Charter of Rights and Freedoms, a basis specifi- 
cally rejected in Law Society of P.E.I. v. Johnston, supra, and Skidmore v. Blackmore, supra; 
and see also Davidson v. Canada, (1989) 36 Admin L.R. 251 where the Federal Court of 
Appeal relied on section 15 of the Charter and held that a lawyer representing himself is entitled 
to costs only to the same extent as any other self-represented litigant and not to costs relating to 
his own services as a solicitor; and see also Jaffe v. Dearing, (1992) 32 ACWS (3d) 1276 
(Ontario Court General Division) where costs were awarded to a Florida lawyer who success- 
fully acted for himself in the claim for fees and where the court noted that the former rule had 
been abolished in England by legislation (The Litigants in Person (Costs and Expenses) Act, 
1975) - something which we would have thought suggests that an unrepresented litigant is not 
entitled to costs unless legislation provides otherwise.) 


55. A number of reasons have been advanced as justification for the apparent discrepancy 
between a true make-whole approach to costs and the actual practice of awarding costs in so few 
cases that the cases in which costs have been awarded can safely be regarded to be anomalies: 
(a) costs will discourage parties from pursuing meritorious claims; (b) it is in the public interest 
that labour relations disputes be settled and costs will interfere with the settlement process; (c) 
awarding costs will have a negative impact on labour relations by identifying a winner and a 
loser, particularly where there is a continuing relationship between the parties; (d) costs would 
require the Board to engage in a time consuming process which would distract the Board from 
its primary task under the Labour Relations Act; (e) the difficulties involves if success is divided 
between the parties; (f) the Board is ill-equipped to assess and award costs, Whatever the merits 
of these policy laden arguments, they beg the jurisdictional question. The question is not 
whether the Board should be able to award costs generally or in a specific case, but whether it 
has the jurisdiction to do so at all. 
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56. Accordingly, we return to the first question, which is not addressed by any of the policy 
laden reasons for not awarding costs; that is, does the Board have the jurisdiction to award 
costs? As a creature of statute, an administrative tribunal like this Board has only the powers 
conferred upon it by legislation. The Board has no inherent jurisdiction to award costs. Further, 
in the context of the recent comprehensive review of the Labour Relations Act and the express 
granting to other tribunals of an authority to award costs, in addition to the remedial jurisdiction 
and the power to control their own practice and procedures which, as does this Board, these tri- 
bunals enjoy, there is no legislation which expressly gives the Board an authority to award costs. 
Finally, no costs jurisdiction can be implied, either from the provisions of any legislation, or 
from any apparent need for the Board to be able to award costs. 


57. Nor is the situation any different when the Board acts as an arbitrator under section 126 of 
the Labour Relations Act, where the Board has all the powers of the Board and of a board of 
arbitration (Re International Association of Heat & Frost Insulators & Asbestos Workers, Local 
95 and Master Insulators Association of Ontario et al., (1979) 25 O.R. (2d) 8 (Ontario Divisional - 
Court)). In the absence of a specific provision in the collective agreement under which the griev- 
ance is brought, there is nothing which gives the Board an express or implied jurisdiction to 
award costs notwithstanding any suggestion to the contrary in cases like Joe Arban Contractor 
Ltd., supra, (see, Parlay Construction Ltd. , [1984] OLRB Rep. Aug. 1120; Standard Insulation 
Ltd., [1984] OLRB Rep. Nov. 1622; Re Pictou District School Board and CUPE, Local 867, 
(1987) 34 LAC (3d) 307; City of Dawson Creek, (1987) 28 LAC (3d) 372). 


58. In the result, we find ourselves constrained to conclude that in the absence of a specific pro- 
vision in a collective agreement in a section 126 proceeding the Board has no jurisdiction to 
award legal costs as such. This is not to be taken to be a suggestion that the Board does not have 
the jurisdiction to fashion remedies appropriate to the cases which come before it. The Board 
has the power and may find it appropriate to award damages which include things which look 
like but are not “legal costs” properly so called, or which are “legal costs” but are also damages 
arising out of a breach of the Labour Relations Act which are deserving of compensation. 


20. There is now some court jurisprudence which suggests that a person unrepresented by 
counsel may be able to obtain some order for costs, although this not appear to be the law in 
Ontario. However, nothing else has changed since the Bellai Brothers Ltd., supra, decision, and I 
am satisfied, for the reasons given in Bellai Brothers Ltd., supra, that the Board does not have the 
jurisdiction to award costs, either as part of the make whole remedy or otherwise, except in those 
limited circumstances in section 126 proceedings where a construction industry collective agree- 
ment empowers the Board to do so. 


IA® The applicant’s request for compensation in that respect is therefore dismissed. 


22. In the result, the applicant’s discharge grievance is to proceed to arbitration forthwith in 
accordance with paragraph 15, above. The responding trade union is directed to provide the Board 
with a copy of any arbitration award which issues with respect to the grievance, or to advise the 
Board if the matter has been otherwise resolved. 
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1277-95-M Donald Paquette, Applicant v. International Union of Operating Engi- 
neers, Local 793 & Edgar Doull, Responding Parties 


Financial Statements - Applicant complaining that audited financial statement furnished 
by local union inadequate - Application dismissed 


BEFORE: Ken Petryshen, Vice-Chair, and Board Members W. N. Fraser and G. McMenemy. 
DECISION OF THE BOARD; October 12, 1995 


il This is an application in which Mr. Paquette complains on behalf of himself and other 
members of the International Union of Operating Engineers, Local 793 (“Local 793”) that an 
audited financial statement furnished by Local 793 is inadequate. Local 793 takes the position that 
the membership has been provided with an adequate financial statement and that this application 
should be dismissed without a hearing. 


2 Section 87 of the Labour Relations Act provides as follows: 


87.-(1) Every trade union shall upon the request of any member furnish the the member without 
charge, with a copy, of the audited financial statement of its affairs to the end of its last fiscal 
year certified by its treasurer or other officer responsible for the handling and administration of 
its funds to be a true copy, and, upon the complaint of any member that the trade union has 
failed to furnish such a statement, the Board may direct the trade union to file with the Regis- 
trar of the Board, within such time as the Board may determine, a copy of the audited financial 
statement of its affairs to the end of its last fiscal year verified by the affidavit of its treasurer or 
other officer responsible for the handling and administration of its funds and to furnish a copy of 
the statement to the members of the trade union that the Board in its discretion may direct, and 
the trade union shall comply with the direction according to its terms. 


(2) Where a member of a trade union complains that an audited financial statement is inade- 
quate, the Board may inquire into the complaint and the Board may order the trade union to 
prepare another audited financial statement in a form and containing the particulars that the 
Board considers appropriate and the Board may further order that the audited financial state- 
ment, as rectified, be certified by a person licensed under the Public Accountancy Act or a firm 
whose partners are licensed under that Act. 


a On or about December 21, 1994, Mr. E. Doull was appointed as International Supervi- 
sor to conduct the business and finances of Local 793 by the International President. It appears 
that the International took this course of action due to concerns of the members about the financial 
viability of Local 793. It is those same concerns which have undoubtedly led to the filing of this 
application. 


4. The audited financial statements to the end of 1994 were not completed until May 1995. 
Once completed, they were made available to all members requesting copies. In addition, the 
audited financial statements were published in a publication of Local 793, which was sent to all 
members of Local 793. Local 793 contends that it has complied with its obligations under section 
87 of the Act by providing its members with adequate audited financial statements certified by Mr. 
Doull. 


a: Local 793’s financial statements for the period ending December 31, 1994 were audited 
by BDO Dunwoody, a national firm of chartered accountants. The auditors’ report indicates that 
the audit was conducted ‘‘in accordance with generally accepted auditing standards”. The char- 
tered accountants also gave their opinion that: 
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. .. these financial statements present fairly, in all material respects, the financial position of the 
Union as of December 31, 1994 and the results of its operations and the changes in its financial 
position for the year then ended in accordance with generally accepted accounting principles. 
6. In a letter dated August 14, 1995, Mr. Paquette requests that Local 793 provide him 
with the following information: 
(a) all contributions made by all contractors for pension and benefit contributions, 
monthly dues and working dues; 
(b) all moneys paid by the contractors to the Union in trust for grievances filed, 
(c) acomplete accounting of the business manager and agents’ credit cards. 
ihe Attached to the August 14, 1995 letter is a list of what Mr. Paquette refers as 16 discre- 
pancies concerning the audited financial statements. These alleged discrepancies are set out below: 
1. The scope of audit did not extend to an examination of the payroll records — it 
should as the payroll is substantial. 
2. Membership dues verification should not be limited to the amounts recorded in the 
records of the union. 
3. Members’ equity dropped from prior year amount of $8,253,078. to $1,186,160. — 
was there not a warning in 1993 or reference in the 1993 reports. 
4. Administrative costs are up significantly due to consulting fees (more detail — to 
whom and what?) and interest charges. 
5. Salaries & related costs of $4,996,381. are a high percent of the expenses— should be 
audited as noted in (1.) and broken done [sic] by function in a schedule. 
6. Net loss from Morrisburg operations need further review: professional fees $157,429 
vs $9,679 in 1993, salaries & benefits of $662,821 vs $187,184. & severance pay of 
$53,046. 
7. Write down of Morrisburg property of $3,633,858. What caused it so suddenly? 
8. Accounts payable and benefits payable — mainly due to lien of $2,000.00. and 
$1,450,000. was accrued. Why a lien and for what and is the accrual sufficient? 
9. An update should be available as to the resolution of the bankers and restructuring 
concerns. 
10. Certain employees (who are they) signed a termination of employment & severance 
pay agreement. Who approved this. 
11. Status of the petition in bankruptcy filed by the contractor. 
12. Automobile & travel expense of $399,211 is high. A breakdown should be provided. 
13. An interim financial report as at June 30, 1995 should be provided to show current 
position and trend. 
14. A forecast and budget should be provided. 
15. Internal controls should be reviewed and updated. 
16. Management accounting consulting services are recommended to assist in the critical 


current financial demands. 
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8. By letter dated October 2, 1995, Mr. Paquette replied to Local 793’s response. He sub- 
mitted that the Act was not complied with since Mr. Doull is a Trustee and section 87(1) of the Act 
requires that a copy of the audited financial statement be ‘‘certified by its Treasurer or other offi- 
cer responsible for the handling and administration of its funds ...”’. The other comments made in 
the reply and the affidavit of Brian McCarthy, which was attached to the October 2, 1995 letter, 
were either irrelevant or not helpful. 


a: After considering the positions of the parties as set out in the application, the response 
and the letters filed with the Board, the Board finds that even if it accepted all of the facts as stated 
by the applicant to be true, the application does not make out a case for the remedy requested. 
The Board finds that Local 793 has met its obligations under section 87 of the Act to its members. 


10. Section 87 is not an avenue by which union members can raise concerns regarding the 
administration of their union. In Edward Miller, [1983] OLRB Rep. Nov. 1864, the Board made 
the following comments at paragraph 14: 


... From these submissions, we gather that Mr. Miller is unhappy with the manner in which the 
union is being run, and in particular, unhappy with the union’s executive which he feels is oper- 
ating in violation of the union’s constitution. Mr. Miller is also of the view that the collective 
agreement negotiated by the union is “‘no good”’. In addition, Mr. Miller objects to a number of 
expenditures by the union, particularly those related to professional services. Mr. Miller con- 
cluded his submissions by charging the executive of the union with fraud and requesting that the 
Board place the union under trusteeship. From his submissions it is clear that Mr. Miller has 
misunderstood the purpose behind section 85 [now section 87], which is only to ensure that a 
union member can receive an audited financial statement of the union’s affairs to the end of its 
last fiscal year. Mr. Miller has received such a statement. Further, at the hearing the union went 
further and indicated that in the future it will keep proper financial records, and on a yearly 
basis prepared audited financial statements. The section has served its purpose. If Mr. Miller is 
unhappy with the way the union is being run, he can seek to influence its affairs through its 
internal organs. If he feels the executive has breached the union’s constitution, he has the right 
as a union member to seek recourse in the civil courts. Alleged breaches of the criminal law are 
a matter for the police and the criminal courts. Any alleged violations of provisions of the 
Labour Relations Act can be dealt with by filing proper complaints with this Board. However, 
none of these are matters that can be dealt with in the context of a proceeding under section 85 
[now section 87]. 


OL: The information the applicant requests as set out in paragraph 6 above would require a 
breakdown of various components of the audit. However interesting or useful such information 
might be, section 87 does not oblige a union to provide a financial statement containing such a 
breakdown. Underlining the discrepancies that are set out in paragraph 7 above are either the 
applicant’s disagreement with items disclosed by the audit or the applicant’s views or suggestions as 
to how Local 793 should be administered. The applicant and the members of Local 793 are entitled 
as a result of section 87 of the Act to receive an audited financial statement of Local 793’s affairs to 
the end of the last fiscal year certified by an officer responsible for handling the administration of 
its funds. This is what the applicant and the members of Local 793 received. Whether he is an 
International Supervisor or a Trustee, Mr. Doull is an “officer responsible for the handling and 
administration of its funds ...”’. If the applicant were correct in his assertion, then no local under 
trusteeship would be in a position to comply with section 87(1) of the Act. The Board is satisfied 
that the members of Local 793 were furnished with adequate audited financial statements. 


12. For the above reasons, this application is dismissed. 





[1995] OLRB REP. OCTOBER RZIS 


1247-95-R International Alliance of Theatrical Stage Employees and Moving Pic- 
ture Machine Operators of the United States and Canada, Local 173, Applicant v. 
Niagara Falls Imax Theatre and/or Niagara Falls Theatre Venture, Responding 
Party v. Bernard Willer, Objector 


Certification - Board finding that IATSE meeting all three statutory conditions to estab- 
lish its craft status in respect of projectionists 


BEFORE: Gail Misra, Vice-Chair, and Board Members R. W. Pirrie and D. A. Patterson. 


APPEARANCES: Bernard Fishbein and Larry Miller for the applicant; A. P. Tarasuk, Peggy Pelle- 
tier, and Sonja McGibbon for the responding party; C. J. Abbass for the objector. 


DECISION OF THE BOARD; October 6, 1995 


IF In this application for certification the applicant is seeking to represent a bargaining unit 
comprised of all projectionists in the employ of the responding party in the city of Niagara Falls, 
save and except Managers and persons above the rank of Manager. The responding party and the 
objecting employee do not agree to this bargaining unit description, and each has its own preferred 
bargaining unit description. Nonetheless, the parties had agreed at the outset of the hearing that 
the Board should decide whether the applicant has craft status with respect to the projectionists, 
before proceeding to hear the other matters in dispute. 


z. Section 6(3) of the Labour Relations Act, the provision which addresses craft units, 
states as follows: 


6.-(3) Any group of employees who exercise technical skills or who are members of a craft by 
reason of which they are distinguishable from the other employees and commonly bargain sepa- 
rately and apart from other employees through a trade union that according to established trade 
union practice pertains to such skills or crafts shall be deemed by the Board to be a unit appro- 
priate for collective bargaining if the application is made by a trade union pertaining to the skills 
or craft, and the Board may include in the unit persons who according to established trade union 
practice are commonly associated in their work and bargaining with the group, but the Board 
shall not be required to apply this subsection where the group of employees is included in a bar- 
gaining unit represented by another bargaining agent at the time the application is made. 


Sk The Board has required an applicant seeking a craft bargaining unit to meet three con- 
ditions in order to establish craft status. In Art Wire & Iron Co. Ltd., 54 CLLC Para. 17,080, the 


Board outlined the conditions as follows: 


1. The group of employees concerned exercise technical skills or are mem- 
bers of a craft by reason of which they are distinguishable from other 
employees; 


2. the group of employees concerned commonly bargain separately and apart 
from the other employees through a trade union that, according to trade 
union practice, pertains to such skills or craft; and, 


3. the application for certification is made by a trade union pertaining to such 
skills. 


4, In its decision of September 28, 1995 [reported at [1995] OLRB Rep. Sept. 1209] the 
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Board found that the first condition, the skills and craft component, had been satisfied by the 
applicant (also referred to as the “union” or “Local 173”’.. 


2: In Orange-Roof Canada Limited, [1974] OLRB Rep. Nov. 761, the Board outlined as 
follows how the second element of section 6(3) is to be construed: 


8. As for the second requirement, these same cases, reflecting trade union practice in relation to 
such employees in this industry, eliminate it as an impediment to the applicant’s claim. There is 
no need for the applicant to establish that these specific employees in this specific company com- 
monly bargain separately and apart having done so for the industry in general; (see The Steel Co. 
of Canada Ltd. 46 CLLC Para. 16,463; N. Slater Company Limited 52 CLLC Para. 17,029). ... 


(emphasis added) 


6. With regard to this second element of section 6(3), this panel of the Board adopts the 
jurisprudence of the Board, as outlined above, and as stated in Kidd Creek Mines Ltd., [1984] 
OLRB Rep. March 481, paragraph 61: 


As a matter of syntax, section 6(3) begins with a reference to the “group of employees” whom 
the union seeks to represent - here a group of electricians employed in the respondent’s mining 
operations in Timmins, Ontario. This is the reference group to which the rest of the section 
relates, and it might be said that the practice of separate bargaining which the union must estab- 
lish is in the respondent’s enterprise, or in Ontario, or even in Timmins. However, in our view, 
such interpretation would be an unduly restrictive reading of the terms of section 6(3), which the 
Board has not adopted heretofore, and which is not justified in light of the section’s purpose and 
historical roots. However, assuming the union’s position that the subject group of employees 
can be described generically, and are, “‘electricians’’, the union must still put before the Board a 
coherent body of collective bargaining experience to demonstrate that it commonly bargains on 
behalf of such employees, separately and apart from other employees. ... 


ip The responding party and the objector posit that the union is actually applying for a 
craft unit of persons who do projectionist work and other unskilled work. Therefore, on this argu- 
ment, the union must satisfy the Board that it has bargained separately and apart for like groups, 
has an established history of doing so, and if it cannot prove these elements, the Board cannot find 
that the union has craft status with respect to this group of employees. 


8. The applicant has, throughout this proceeding, maintained it is seeking to represent 
only the projectionists at this workplace. As the Board’s decision of September 28, 1995 notes, it 
was conceded by the employer that it complies with the provisions of the Theatres Act and there 
was no dispute that the theatre in question shows film of the type which requires that a projection- 
ist carrying a valid license be present to run such film. The Board is satisfied that the bargaining 
unit being proposed by the union, and the one it is claiming is a craft unit, is one composed of 
licensed projectionists. Given the determination the Board made as a consequence of the applica- 
tion of the Theatres Act, it was unnecessary for the Board to hear evidence of what specific duties 
projectionists have at this theatre. 


2: The fact remains in this case that as a result of legislation this employer must use 
licensed projectionists to show films at its establishment. No one except a licensed projectionist can 
screen the films. The Board, for the reasons given in the September 28, 1995 decision, therefore 
found that the projectionists at this IMAX theatre were members of a craft by reason of which they 
were distinguishable from the other employees. For the purposes of reaching our decision on the 
other elements of section 6(3) of the Labour Relations Act, the group of employees the Board must 
concern itself with, therefore, is these projectionists. It may be that in the past the responding 
party has required projectionists to perform tasks in addition to those required in the projection 
booth. If that is so, the parties will have to negotiate how work will be distributed in the future if 
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the union is certified to be the bargaining agent for the projectionists. However, the union cannot 
be precluded from making a craft unit application simply because an employer structures its work- 
place to mix craft and non-craft related tasks. The responding party could provide the Board no 
decisions in support of its position on this issue. 


10. It was suggested by the responding party that jurisdictional disputes may ensue if the 
Board granted the craft unit the union is seeking in this application. To the Board’s knowledge 
there is no other bargaining agent representing any other employees at this workplace. It is there- 
fore unclear who will be claiming work jurisdiction. In any event, the Board has stated that over- 
lapping or competing claims on work are not proper matters to be addressed in a representation 
proceeding of the type before us. Such issues are better dealt with under the provisions of a collec- 
tive agreement or the provisions of the Act designed for the resolution of work assignment dis- 
putes. 


iis I The International Alliance of Theatrical Stage Employees and Moving Picture Machine 
Operators (the “International”) was established in 1893. As the Board found in Famous Players 
Inc., [1995] OLRB Rep. July 954, this union represents employees in the entertainment industry 
and has a long history of organizing along craft lines. In 1909 the International Alliance of Theatri- 
cal Stage Employees of the United States and Canada granted a charter to the applicant, Local 
173, a Toronto local of the International union. The charter required the local to act in accordance 
with the Constitution and By-Laws of the International. The present constitution of the Interna- 
tional lists Local 173 as one of its affiliated local unions, chartered to represent Motion Picture 
Projectionists, Operators, and Video Technicians. Motion Picture Projectionists and Operators are 
synonyms and in this decision the Board will refer to the two groups as “‘projectionists”. Article 
18, Section 9 of the Constitution and By-Laws of the International states that the working jurisdic- 
tion of the affiliated local union is expressly limited to that defined by the charter issued to that 
local. 


12. It was uncontested that the union had submitted all of the collective agreements negoti- 
ated by Local 173. Those collective agreements were for projectionists and service technicians for 
theatre sound and projector equipment. Most of the union’s bargaining rights have been acquired 
through voluntary recognition. In particular, the union has had bargaining relations with Famous 
Players.and Cineplex Odeon for between 40 and 50 years. The only certification applications made 
by the union have been to represent projectionists, and until this application, employers have 
agreed to bargaining units comprised of only projectionists. Hence, the applicant has never been 
required to prove its craft status despite having been chartered by the International union to repre- 
sent projectionists in 1909. In July 1995, as a result of a successful application under section 63 of 
the Act, Local 173 acquired the bargaining rights for projectionists from eight other IATSE locals 
across Ontario (see Famous Players Inc. , cited above). 


13, There is no evidence that during its 86 year history as a “‘projectionist” local that Local 
173 has ever represented any persons other than those for whom it has been chartered. The projec- 
tionists the union is applying to represent in the present application are a definable group of 
employees who fall within the category described generically as “motion picture projectionists, 
operators, and video technicians”. The Board is satisfied that this is a group for which this union 
has commonly bargained separately and apart from other employees, and the Board is further sat- 
isfied that the applicant is a trade union which has an established practice of bargaining on behalf 
of this craft. 


14. There is no dispute that the application for certification is being made by Local 173. The 
Board accepts that Local 173 is a chartered local trade union of the International which pertains to 
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the skills of motion picture projectionists, operators and video technicians, commonly referred to 
as projectionists and technicians. 


15: The employer and objecting employee take the position that an IMAX theatre is differ- 
ent from other movie theatres, that projectionists in such theatres do not have to exercise their 
skills, and that the Board should therefore not grant craft status in this application. The Board has 
dealt with this issue in its decision of September 28, 1995 and reiterates that the nature of the tech- 
nical skills exercised is not the governing factor, provided that the technical skills are sufficiently 
used to distinguish the job from others in that workplace. (See Cooper and Beatty Limited, 58 
CLLC Para. 18,100, Commercial Papers Limited, [1969] OLRB Rep. Nov. 939, and Harbourfront 
Corporation, [1982] OLRB Rep. Nov. 1624). 


16. The responding party provided the Board with two decisions in its argument. British 
Columbia Place Ltd., [1987] 15 CLRBR (NS) 106, is a reconsideration decision of the Labour 
Relations Board of British Columbia. In that case IATSE Local 118 was seeking reconsideration of 
the Board’s decision not to grant the union a craft unit of audio-visual equipment operators. The 
governing legislation in British Columbia at that juncture is different in a significant aspect from 
the section 6(3) of the Ontario Labour Relations Act. Section 41(1) of the B.C. Labour Code states 
as follows: 


Where a group of employees belong to a craft or group exercising technical or professional skills 
which distinguish it from the employees as a whole, and they are members of one trade union 
pertaining to the craft or skills, the trade union may, subject to sections 39, 40, 43, and 45, apply 
to the board to be certified as bargaining agent for the group if it is otherwise an appropriate bar- 
gaining unit. 


(emphasis added) 


We have reviewed this decision but did not find it to be of assistance to us in reaching our decision 
since the legislative framework in British Columbia was so different from the Ontario Act, and the 
fact situation in that case made it distinguishable from the situation before us. In addition, the 
B.C. Board relied on American jurisprudence in this case, which also appeared to reflect a differ- 
ent regime. 


des Hornco Plastics Inc., [1993] OLRB Rep. May 411, was also submitted to the Board by 
the responding party. This case addressed issues of fragmentation of bargaining units but not in the 
context of craft units. Since the issue to be decided by the panel in this case is one of craft status, 
we did not find Hornco Plastics to be of assistance to us in reaching our decision. While the Board 
is cognizant that a finding of a craft unit in the case before us will lead to some fragmentation of a 
potentially larger bargaining unit, that is not a consideration which section 6(3) contemplates. 


18. On behalf of the objecting employee it was argued that since the union did not have a 
large number of collective agreements for projectionists, despite having represented projectionists 
since 1909, the Board should find that the union had not established sufficient history of bargaining 
separately and apart in this industry. This argument has no merit. The Board does not gauge bar- 
gaining history by looking at how many bargaining units an applicant has or the number of collec- 
tive agreements reached. The issue for the Board is the quality of the bargaining history: Among 
other factors the Board may consider who the applicant has represented historically, how long that 
history is, and whether the applicant has been consistent in maintaining its practice of representing 
only those for whom it is claiming craft status. 


19: While the Board is not bound by the decisions made by Labour Relations Boards in 
other jurisdictions, it is worth noting that the applicant supplied the Board with a current collective 
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agreement between the Societe du Vieux-Port de Montreal Inc. (Cinema IMAX) and IATSE 
Local 262 in which the employer recognized the union as the bargaining agent for all employees 
who were performing the duties of projectionists for the IMAX Cinema in Montreal. That collec- 
tive bargaining relationship came about as a result of the Canada Labour Relations Board certify- 
ing the union as the bargaining agent for the projectionists on February 14, 1990. In Saskatchewan 
Science Centre Inc. (Saskatchewan L.R.B. File No. 288-94, Feb. 21, 1995), the Saskatchewan 
Labour Relations Board certified [ATSE Local 295 as the bargaining agent for a bargaining unit 
comprised of all the projectionists at the Kramer (IMAX) Theatre in the Saskatchewan Science 
Centre. It would appear that bargaining units comprised solely of projectionists working in IMAX 
theatres have been found, by other labour relations tribunals, to be appropriate bargaining units. 


20, For all of the above reasons, the Board finds that the three conditions referred to in sec- 
tion 6(3) of the Act have been satisfied. 


4182-93-G; 0484-94-R; 1801-94-R International Association of Bridge, Structural 
and Ornamental Iron Workers, Local 765, Applicant v. PCL Constructors Eastern 
Inc., Responding Party; International Association of Bridge, Structural and Orna- 
mental Iron Workers, Local 765, Applicant v. PCL Constructors Eastern Inc.; 
PCL Construction Limited; PCL Industrial Constructors Inc.; PCL Constructors 
Inc.; PCL Employees Holdings Ltd.; PCL Construction Holdings Ltd.; PCL Con- 
struction Resources Inc.; PCL Construction Group Inc., Responding Parties; 
International Union of Operating Engineers, Local 793, Applicant v. PCL Con- 
structors Eastern Inc.; PCL Construction Limited; 18127 Alberta Limited; PCL 
Industrial Constructors Inc.; PCL Constructors Inc.; PCL Civil Constructors 
(Canada) Inc.; PCL Employees Holdings Ltd.; PCL Construction Holdings Ltd. ; 
PCL Construction Resources Inc.; PCL Construction Group Inc., Responding 
Parties 


Abandonment - Bargaining Rights - Related Employer - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business applications 
made by Ironworkers’ union and Operating Engineers’ union ought to be dismissed because appli- 
cants had abandoned bargaining rights or had delayed in asserting bargaining rights or should be 
estopped from asserting their bargaining rights - Applications allowed - Board making declaration 
effective the date that the first application was filed, but exempting any projects which any respond- 
ing party had contracted to perform but which was not completed prior to that date 


BEFORE: G. T. Surdykowski, Vice-Chair, and Board Members W. N. Fraser and H. Kobryn. 


APPEARANCES: Gary Caroline, D. Melvin and K. Lew for the applicant; Bruce W. Binning and 
M. Necula for the responding parties. 


DECISION OF THE BOARD; October 13, 1995 
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I 


il Board File No. 4182-93-G is a referral to the Board of a grievance in the construction 
industry, under section 126 of the Labour Relations Act. At the first day of hearing in these pro- 
ceedings, the parties agreed that the hearing of the grievance should be adjourned sine die pending 
the disposition of the other two applications. 


pe Board File No. 1801-94-R and Board File No. 0484-94-R are applications for relief 
under sections 1(4) and 64 of the Labour Relations Act. In them, the applicants “Operating Engi- 
neers” and “Iron Workers” respectively seek declarations that the responding parties constitute a 
single employer for purposes of the Act, or that there has been a sale of a business between them; 
allegedly to preserve the bargaining rights each trade union holds. 


a In the course of the proceedings, upon request of the applicants and without objection 
from any employer party, PCL Employees Holdings Ltd., PCL Construction Holdings Ltd., PCL 
Constructors Inc., PCL Construction Resources Inc. and PCL Construction Group Inc. were 
added as responding parties in Board File No. 1801-94-R; and PCL Employees Holdings Ltd., 
PCL Construction Holdings Ltd., PCL Construction Resources Inc. and PCL Construction Group 
Inc. were added as responding parties in Board File No. 0484-94-R. In addition, the Operating 
Engineers withdrew its application as against PCL-Braun-Simmons Ltd. 


Il 


4. Section 1(4) of the Labour Relations Act provides that: 


1.- (4) Where, in the opinion of the Board, associated or related activities or businesses are car- 
ried on, whether or not simultaneously, by or through more than one corporation, individual, 
firm, syndicate or association or any combination thereof, under common control or direction, 
the Board may, upon the application of any person, trade union or council of trade unions con- 
cerned, treat the corporations, individuals, firms, syndicates or associations or any combination 
thereof as constituting one employer for the purposes of this Act and grant such relief, by way 
of declaration or otherwise, as it may deem appropriate. 


Section 64 of the Act is commonly known as a “‘successor employer” or “sale of a business” provi- 
sion. It applies to transactions involving the transfer of all or part of a business between two or 
more employer entities. 


ay The Operating Engineers and the Iron Workers argued that there has been a sale of 
business from PCL Construction Limited to PCL Construction Group Inc., and subsequently a 
transfer of parts of a business from PCL Construction Group Inc. to PCL Construction Inc., PCL 
Constructors Eastern Inc. , PCL Industrial Constructors Inc., and PCL Civil Constructors (Canada) 
Inc. They argued in the alternative that all the named responding parties carry on associated or 
related businesses or activities under common direction or control such that they constitute one 
employer for purposes of the Act. 


6. The responding parties deny that there has been any sale of business from PCL Con- 
struction Limited to any of the PCL companies which operate in Ontario. They concede that there 
is common financial control and general direction of the Operating companies through the PCL 
holding companies, which latter companies function to protect the interests of the shareholders, 
but they assert that the day to day direction of the operating companies is independent of both the 
holding companies and the general service company (PCL Constructors Inc.). The responding par- 
ties argue that the Board should not apply section 1(4) because the corporate structure of the PCL 
group of companies is not a product of labour relations “concerns” or of anti-union animus, there 
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is no evidence of any significant interference with the bargaining rights of either applicant trade 
union, applying the provision would create jurisdictional conflicts for the operating companies and 
make them “non-competitive”, the impact that a section 1(4) declaration could have on the 
national and international operations of the operating companies, and, in the case of the applica- 
tion in Board File No. 0484-94-R, because of the Iron Workers history of dealing with the operat- 
ing companies, including the Iron Workers failure to assert bargaining rights. 


Ill 


fg Both section 1(4) and section 64 operate to protect and preserve a trade union’s bar- 
gaining rights from being eliminated or eroded as a result of corporate restructuring or commercial 
transactions. As the Board put it in Pinecrest-Queensway Health and Community Services, [1992] 
OLRB Rep. Nov. 1211: : 


6. Section 1(4) applies to situations in which activities which generate employment relations gov- 
erned by the Labour Relations Act are carried on through more than legal entity, whether or not 
at the same time. This provision gives the Board the power to pierce the corporate veil and 
declare two or more entities to constitute one employer for purposes of the Act where the 
Board is satisfied that they are engaged in associated or related activities under common direc- 
tion or control. In that respect, section 1(4) modifies traditional common-law notions which are 
based upon the separation between legal entities and the privity of contract. It is a remedial pro- 
vision intended to prevent the intentional or incidental frustration or erosion of established bar- 
gaining rights consequent upon changes in the structure or form of what is, for labour relations 
purposes, a single business or activity. To put it another way, whatever separation may exist 
between two or more entities for corporate, tax or other purposes, the Board is entitled to treat 
them as being one employer for labour relations purposes if they carry on associated or related 
activities under common control or direction. The purpose of section 1(4) is to protect the bar- 
gaining rights of a trade union and the rights of employees to bargain collectively with their 
employer through that trade union from being undermined by the form, or an alteration of the 
form, of a business or activity. In applications under section 1(4), the Board is concerned with 
the functional relationship between entities. Businesses or activities are “related” or “associ- 
ated” because they are of the same character, serve the same general market, employ the same 
mode or the means of production, utilize similar employee skills, or are carried on for the bene- 
fit of related principals (see, for example, Brant Erecting and Hoisting, [1980] OLRB Rep. July 
945 and October 1353). Where the Board is satisfied that two or more entities carry on associ- 
ated or related activities or businesses under common control or direction, which may but does 
not necessarily include control over employees, the Board may declare that those entities consti- 
tute one employer for purposes of the Labour Relations Act. The effect of such a declaration is 
that the affected entities share the rights and obligations of an employer under the Act and any 
applicable collective agreement. 


7. Section 64 has the same purpose and a similar effect. Like section 1(4), it recognizes that a 
“business” is a concept which does not lend itself to precise definition. Rather, a business is an 
economic activity (whether for profit or not) which can be conducted through a variety of legal 
vehicles or arrangements. It is the activity, not its form, which give rise to employee-employer 
relationships which are regulated by the Act and to which bargaining rights attach. Conse- 
quently, under the Labour Relations Act, bargaining rights attach to an activity as an employer 
rather than to a particular employer name or form of employer, and so long as that activity con- 
tinues bargaining rights continue to exist. As in section 1(4), common-law or commercial law 
concepts have limited application to section 64 applications. Indeed it is those very concepts 
which led to the problems which the two provisions are intended to remedy. 


8. The term “business” is not limited to a commercial or profit making activity. Sections 1(4) 
and 64 apply equally to traditional commercial activity and to municipalities, school boards, hos- 
pitals and other non-profit undertakings which have employees. It is the labour relations aspect 
of a “business” which is the focus of sections 1(4) and 64. In that respect, it is the continuity of 
the ‘“‘activity” which is significant. “Business” is not necessarily synonymous with a particular 
group or kind of employees or the “work” they perform. Concomitantly, bargaining rights do 
not necessarily attach to particular work or employees. Although a continuity of work may be 
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significant, it is not always sufficient to justify a finding that that two or more entities constitute 
one employer, or that there has been a sale of a business. The focus of the inquiry under both 
section 1(4) and section 64 is the total economic organization, not just the employees or the 
work performed (see Metropolitan Parking Inc., [1979] OLRB Rep. Dec. 1193; British Ameri- 
can Bank Note Co., [1979] OLRB Rep. Feb. 72; Kitchener-Waterloo Hospital, [1991] OLRB 
Rep. Oct. 1130). 


9. The purpose of sections 1(4) and 64 of the Labour Relations Act is to preserve established 
bargaining rights, not to extend them or to create bargaining rights where there were none. Fur- 
ther, though they apply to any business or activity, neither provision can be applied mechani- 
cally, particularly where the activities under scrutiny are not traditional commercial activities, or 
where there are parties involved other than the particular entities with respect to which an appli- 
cation has been made... 


8. In sections 1(4) and 64 and the Board’s jurisprudence, the focus is on trade union col- 
lective bargaining rights; and more specifically, on protecting a trade union’s bargaining rights 
from being affected by corporate or commercial activities. Neither section 1(4) nor section 64 is an 
unfair labour practice provision. Both are concerned with the effects of business decisions or deal- 
ings on established bargaining rights, rather than with the motivation for such decisions or deal- 
ings. Sections 1(4) and 64 apply equally to commercial attempts to escape from bargaining rights 
and to bona fide business transactions which are not improperly motivated but which nevertheless 
erode established bargaining rights. As the Board pointed out in KNK Limited, [1991] OLRB Rep. 
Feb. 209, section 1(4) is not a penalty provision. Instead, it operates to allow the Board to deal 
with business transactions from a labour relations perspective without the constraints imposed by 
the rules of common or commercial law. The same is true of section 64. 


9. Accordingly, it does not matter whether or not any of the business or corporate dealings 
which have brought the responding parties to where they are today were improperly motivated. 
Nor does it matter that applying either section 1(4) or section 64 might have impact on the opera- 
tions of the responding parties or other PCL companies, whether those operations be in Ontario or 
elsewhere, or that doing so might create corporate jurisdictional problems. Sections 1(4) and 64 
are concerned with protecting bargaining rights, not with the effect that bargaining rights or invok- 
ing sections 1(4) or 64 might have on the corporate entities involved. From the perspective of the 
Labour Relations Act, it is business dealings which result in a consideration of sections 1(4) or 64, 
and it would be inappropriate for the Board to consider the effect on those same dealings, or on 
the parties involved in them, of invoking these provisions as somehow mitigating the impact of 
those dealings on established bargaining rights. To suggest otherwise is a bit like saying that some- 
one on a Toyota Tercel budget who chooses to buy a Rolls-Royce automobile should be left with 
the Rolls-Royce but only have to pay the cost of the Toyota Tercel because of the negative finan- 
cial or other effects that person or others might suffer if s/he is required to pay the Rolls-Royce 
price. Further, the Act contains a mechanism specifically designed to deal with work assignment 
jurisdictional problems which the effected parties are unable to resolve between themselves. To 
the extent that a section 1(4) or section 64 declaration might result in some sort of inter-corporate 
jurisdictional problems, these are the consequences of the corporations’ own conduct and are for 
them to resolve. 


IV 


10. The history of the ‘PCL family of companies’, as they refer to themselves, begins with 
Poole Construction Limited, a large family owned general contractor which was based in western 
Canada. In or about 1977, the Poole family sold its interests in Poole Construction Limited to a 
group of its upper management personnel. This was accomplished through a share purchase trans- 
action, pursuant to which the name of Poole Construction Limited was changed to PCL Construc- 
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tion Limited, in or about December 1978. On the evidence, PCL Construction Limited and Poole 
Construction Limited were the same company doing the same business under the same manage- 
ment, only under different ownership. PCL Industrial Constructors Ltd. and PCL Engineering 
Construction Ltd. were originally (differently named) wholly-owned subsidiaries of Poole Con- 
struction Limited. As a result of the share purchase of Poole Construction Limited, they became 
wholly owned subsidiaries of PCL Construction Limited. Each of these companies owned hard 
assets including land, buildings, equipment and tools until 1984, when a series of events resulted in 
a major corporate reorganization and restructuring. 


iki For insurance, tax and other business reasons, primarily having to do with limiting 
potential liability after a 100 million dollar insurance claim arising out of a fire at a project involv- 
ing PCL companies in Minneapolis, Minnesota, PCL Industrial Constructors Ltd. became PCL 
Industrial Constructors Inc. The latter (Inc.) carried on the same business as the former (Ltd.). 
Several new PCL companies were also incorporated, including PCL Constructors Eastern Inc. At 
the same time, the hard assets owned by PCL Construction Limited, PCL Industrial Constructors 
Limited and PCL Engineering Construction Ltd. were sold by them to PCL Construction 
Resources Inc., which it appears was incorporated for that purpose. 


12. In addition, PCL Construction Limited sold all of the shares of PCL Industrial Con- 
structors Inc. and PCL Engineering Construction Ltd. to PCL Construction Group Inc., which also 
appears to have been incorporated for the purpose of owning, as it still does, the PCL operating 
companies. 


i: This 1984 corporate reorganization was orchestrated by the combined management of 
PCL Construction Limited, PCL Industrial Constructors Ltd. and PCL Engineering Construction 
Ltd. For income tax purposes, the Board of Directors of PCL Construction Group Inc. decided 
that central services provided to the operating company should be reorganized as well and PCL 
Constructors Inc. was created for that purpose. This was another attempt to limit potential liability 
and exposure to risk. In the result, all of the operating companies, but apparently not PCL Con- 
struction Resources Inc. were wholly-owned subsidiaries of PCL Construction Group Inc., but the 
hard assets were (as they are today) all held by PCL Construction Resources Inc., thereby separat- 
ing the assets from potential liability. 


14. Also in 1984, PCL Construction Limited stopped bidding on new work and essentially 
discontinued its operations in Ontario. Between 1984 and 1987, PCL Construction Limited com- 
pleted its existing contracts and was wound down. This was done as part of the overall corporate 
strategy to “‘cut off the long tail of liability” with respect to previously completed work. By means 
of an arms-length share purchase transaction which closed on or about October 1, 1987, PCL Con- 
struction Limited was sold to Ocelot Industries Ltd. and its name was changed to 18127 Alberta 
Ltd. All of the decisions in this respect were made by PCL Construction Group Inc. In essence, 
this was an income tax transaction which benefited both the purchaser and the seller. 


15; PCL Civil Constructors (Canada) Inc. has its roots in Eastbrook Sand & Gravel, which 
was wholly owned by Poole Construction Limited until the purchase and change of name of the lat- 
ter to PCL Construction Limited. It was renamed PCL Road Constructors Inc. in 1984, then to 
PCL Civil Constructors Inc. in 1986, and finally to its present name of PCL Civil Constructors 
(Canada) Inc. in 1989. As part of the corporate reorganization in 1984, the shares of this company 
were sold to PCL Construction Group Inc. 


16. PCL Constructors Inc. is wholly owned by PCL Construction Group Inc., which is in 
turn wholly owned by PCL Construction Holdings Inc. PCL Construction Resources Inc. is also a 
wholly owned subsidiary of PCL Construction Holdings Ltd. Originally, PCL Construction Hold- 
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ings Ltd. was created in order to provide a shareholding vehicle for the interest held in the PCL 
companies by Great-West Life Assurance Company, which interest that insurance company no 
longer holds. 


We At the pinnacle of the PCL corporate structure is PCL Employees Holdings Inc. This 
company is a shareholding vehicle for approximately 700 individual shareholders, all of whom are 
employees of a PCL company. PCL Employees Holdings Ltd. owns 100 per cent of PCL Construc- 
tion Holdings Ltd. accordingly, PCL Employees Holdings Inc. wholly owns all of the PCL compa- 
nies with which we are concerned in this case. (We note that the responding parties filed a “PCL 
family of companies corporate structure chart” dated October 1994 (exhibit 2a) which shows PCL 
Employees Holdings Ltd. as the ultimate 100 per cent owner of some 30 corporations, and with 
significant interests in several others, in Canada, the United States and Mexico.) On the evidence, 
in 1993 the construction work performed by the PCL family of companies had an approximate 
value of $1,342,000,000.00 dollars. Of this, 10 to 15 per cent was in Ontario, 33 to 35 per cent in 
the rest of Canada and the rest in the United States. 


18. In the result, for purposes of this case, we have PCL Employees Holdings Ltd., a hold- 
ing company which owns another holding company, PCL Construction Holdings Ltd., which owns 
PCL Construction Resources Inc. and PCL Construction Inc. which latter company owns PCL 
Constructors Inc., a central service company which supplies the following Canadian operating 
companies which PCL Construction Group Inc. also owns: PCL Industrial Constructors Inc., PCL 
Industrial Construction Ltd., PCL Constructors Western Inc., PCL Constructors Eastern Inc., 
PCL Civil Constructors (Canada) Inc., PCL Construction Management Inc. and PCL Engineering 
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19. As the responding parties point out, each operating company has its own market by 
area and type of construction work, and each operating company directly employs its own con- 
struction tradesmen in the field. It also appears that what the responding parties themselves refer 
to as ““PCL’s senior management group” in Edmonton, Alberta is composed of seven persons who 
do not have the time to offer more than general direction to approximately 30 corporate entities in 
the PCL family of companies, and that the operating companies manage and direct their own day 
to day affairs. There are also other indications that the operating companies are independent. On 
the whole, however, the evidence, including the nomenclature used and publications produced by 
the responding parties themselves, strongly suggest that that is not the case. On the contrary, we 
are satisfied on the evidence before the Board that for labour relations purposes, and specifically 
for purposes of the Labour Relations Act, the various PCL companies herein constitute a single 
employer. In that respect, and as the label itself suggests, the various PCL operating companies act 
very much as the arms and legs of and for the benefit and bidding of the heart and brains (PCL 
Construction Group Inc., PCL Construction Holdings Ltd. and PCL Employees Holdings Ltd.) of 
a single business. 


Vv 


20. The fact is that the overall corporate goals, directions, and market areas and strategy 
for all PCL companies are all established centrally. There is substantial overlap between the direc- 
tors and officers of the various PCL companies, which directors are appointed centrally by the 
directors of PCL Construction Group Inc.; there is a core group of employees (referred to as “des- 
ignated employees’) who may be nominally identified as employees of individual operating com- 
panies but who, on the evidence, are in reality employees of the “PCL family of companies”; many 
significant human resources and labour relations, construction and operations services and 
resources are provided centrally; the overall operations of the operating companies are co-ordi- 
nated centrally; and the very continued operation or existence of each of the operating companies 
is subject to the wishes of PCL Construction Holdings Ltd., which is itself wholly owned and 
directed by and for the benefit of PCL Employees Holdings Ltd. and its PCL employee sharehold- 
ers. 


oAe Some of the corporate and commercial facts material to these applications were not dis- 
puted. Consequently, viva voce evidence was not required to establish those facts. However, the 
Board heard the viva voce evidence of two witnesses called by the responding parties to explain, 
supplement and expand upon the undisputed facts: Michael Necula, who identified himself as the 
Manager of Labour Relations for PCL Constructors Inc. and for PCL Constructors Eastern Inc. 
(and who also acted as the advisor to counsel for all the responding parties in this proceeding); and 
Gordon Maron, who identified himself as the Vice-President of Finance of PCL Constructors Inc. 
The interesting thing about this is that these persons, who we found to be quite credible witnesses, 
demonstrated an intimate and detailed knowledge of the structure and affairs of all the PCL com- 
panies with which we are concerned in this case. This also suggests a strongly centralized control. 
The Board also heard the evidence of two witnesses called by the applicants with respect to the 
bargaining rights issues. 


2s We have already described the development and current state of the PCL corporate 
structure (see paragraph 18 above). Turning now to the Boards’ of Directors of the PCL compa- 
nies, we note first that there is an overlap between the Boards of Directors of PCL Constructors 
Eastern Inc., PCL Industrial Construction Ltd., PCL Constructors Inc., and PCL Constructors 
Group Inc. in the person of Ross Grieve. A publication called “Horizons” is produced for what is 
identified as the “PCL family of companies”, a label which appears often in the evidence. Issue 37, 
Summer 1994 of Horizons contains a page titled “Chief Operating Officers” and subtitled “Execu- 
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tive Appointments” in which Mr. Grieve’s is identified as a civil engineer who “joined the PCL 
companies over 25 years ago...”’, traces his history with the PCL operations and identifies him as 
being “*...Chief Operating Officer of PCL’s Canadian operations... responsible for all PCL building 
activities in Canada. He continues to have corporate responsibilities for PCL’s civil operations in 
Canada and the United States. As well, Peter Beaupré, Senior Vice-President, reports to Ross 
[Grieve] on our Mexican and offshore initiatives.” Mr. Grieve is then quoted as saying: 


“I see PCL’s future to be incredibly bright,” says Ross. “Our diversification into virtually all 
sectors of the construction industry combined with our wide spread geographical coverage and a 
highly talented, youthful management team positions us well for the future.” 


Piha, There is also an overlap between the Boards of Directors of PCL Civil Constructors 
(Canada) Inc. and PCL Construction Group Inc. in the person of J. D. Thompson, who also hap- 
pens to be the CEO of PCL Employees Holdings Ltd. 


24. Accordingly, Messrs. Grieve and Thompson provide a direct link and overlap, through 
PCL Construction Group Inc., between the PCL Canadian operating companies with which we are 
concerned and the holding companies. 


Zoe Further, the directors of PCL Constructors Inc. and of all the operating companies have 
always been appointed by the Board of Directors of PCL Construction Group Inc. In each case, 
these appointed directors (who sometimes are the directors of PCL Construction Group Inc. as 
well) are responsible for representing the interests of the shareholders of PCL Construction Group 
Inc.; namely, the PCL employees who are the shareholders of PCL Employees Holdings Ltd. 
(which is the sole owner of PCL Construction Group Inc.). With this responsibility in mind, these 
directors “advise” the management of each operating company. 


26. The evidence before the Board only reveals the identity of the directors of PCL Con- 
structors Eastern Inc., PCL Industrial Constructors Inc., PCL Civil Constructors (Canada) Inc., 
PCL Constructors Inc. and PCL Construction Group Inc. At least one of the directors of each of 
the first four is also a director of PCL Construction Group Inc. and all of the directors of the oper- 
ating companies are appointed by PCL Construction Group Inc. Having regard to all the evidence 
before the Board, it seems more probable than not that the same is true for all of the PCL Cana- 
dian operating companies, including all the ones with which we are concerned in this application. 
In addition, there is an overlap between the officers of the various PCL companies. For example, 
at least one of the officers of each of PCL Constructors Eastern Inc., PCL Industrial Constructors 
Inc. and PCL Civil Constructors (Canada) Inc. is also an officer of PCL Constructors Inc., which 
the evidence reveals is in effect a central service provider for the operating companies in Canada. 
In the case of PCL Construction Group Inc. which owns both PCL Constructors Inc. and all of the 
Canadian operating companies, all four of its officers are also officers of PCL Constructors Inc. 
Similarly, the evidence indicates that there is an overlap among the other management and officers 
of the various companies, and that most if not all such persons are also what are known as “desig- 
nated employees”’ of PCL Constructors Inc. 


2), The offices of PCL Constructors Inc., PCL Construction Management Inc., PCL Con- 
struction Resources Inc., PCL Civil Constructors (Canada) Inc., and PCL Industrial Constructors 
Inc. are all located within very close proximity on 99th Street in Edmonton, Alberta. PCL compa- 
nies which have more regional interests, like PCL Eastern Constructors Inc. for example, have 
offices within their target market regions, which is what one would expect. 


28. The PCL family of companies has been divided up both geographically and by construc- 
tion specialty. However, the evidence also reveals that the dividing lines between the areas of 
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responsibility are rather flexible. Further, these lines are drawn by and subject to the wishes of the 
control and overall authority of PCL Construction Group Inc. where general corporate strategy is 
developed and through which earnings not retained in an operating company are channelled 
through to PCL Employees Holdings Inc. In addition, while the operating companies, either alone 
or in combination through what was described as internal joint ventures, carry out the actual con- 
struction projects, they do so with significant central support co-ordinated through PCL Construc- 
tion Resources Inc. and PCL Constructors Inc. 


29. As we have already noted (see paragraphs 11 and 13, above), PCL Construction 
Resources Inc. is the nominal legal owner of all PCL capital assets, including land, buildings, vehi- 
cles and equipment. These assets are “‘leased”’ to the PCL operating companies. It is not apparent 
that PCL Construction Resources Inc. leases anything to anyone other than other PCL companies, 
although PCL operating companies do sometimes lease from third parties. The PCL operating 
companies generally own small tools and equipment with a total value of less than $500.00. This 
arrangement allows for an efficient use of resources and also separates the assets from potential 
operating liability. 


30. PCL Constructors Inc. provides a significant number of other centralized services to the 
PCL operating companies, which are known as PCL client companies (and again it does not appear 
that it has any non-PCL “‘clients’’). These include accounting and bookkeeping services (including 
payroll and payroll cheques, and benefits administration); business systems and computing ser- 
vices; quality control, engineering and design, estimating, and construction technologies services; 
safety and accident prevention advice and training, human resources and labour relations exper- 
tise, advice and assistance; and remitting field dues to the trade unions as required. PCL Construc- 
tors Inc. also does a consolidation of the PCL operating companies financial reports for presenta- 
tion to the parent companies. 


SL: With respect to the central human resources and labour relations expertise or functions 
provided by PCL Constructors Inc., Mr. Necula testified that he provides advice and consultation 
in labour relations matters, and it is apparent that he is involved in grievances, collective agree- 
ment administration, jurisdictional concerns with the various construction trades and Labour 
Board matters to and on behalf of all PCL operating companies. In addition, the evidence includes 
a letter dated July 19, 1994 signed by Mr. Necula in response to an Operating Engineers grievance 
against PCL Constructors Inc. at the Shekak River Project near Hearst, Ontario. This letter 
appears to be a response on behalf of both PCL Constructors Inc. and PCL Civil Constructors 
(Canada) Inc., and also refers to PCL Constructions Eastern Inc. as follows: 


For your information, PCL Constructors Inc. is not an employer or operating company within 
the Province of Ontario. The operating company within the PCL family of companies, which 
has the contract to perform the heavy engineering construction work on the Shekak River 
Project in Ontario, is PCL Civil Constructors (Canada) Inc. 


My instructions on behalf of PCL Civil Constructors (Canada) Inc. are to deny any violation of 
your Union’s Collective Agreement and to further inform you that their company is not party to 
your Province-wide agreement. In addition, PCL Civil Constructors (Canada) Inc. reserves the 
right to object to the arbitrability of this matter. 


As you may be aware, PCL Constructors Eastern Inc. is a party to your Operating Engineer 
Local 793 Provincial Collective Agreement but only for the Industrial/Commercial and Institu- 


tional (ICI) sector of the Construction Industry in Ontario. 


a2. PCL Constructors Inc. also plays a general consulting and co-ordinating role with a view 
to ensuring that the individual PCL operating companies conduct themselves in a manner consis- 
tent with the overall corporate strategy and objectives developed by PCL Construction Holdings 
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Ltd. Something called the “PCL College of Construction’, which operates various management 
and special skills programs for personnel associated with all PCL operating companies, is also 
operated centrally, probably by or through PCL Constructors Inc. 


Oo: Similarly, the PCL operating companies set their own financial targets but these are 
subject to the corporate strategy and goals set by PCL Construction Holdings Ltd. The individual 
Operating companies do their own subcontracting but do so in accordance with and on a standard 
form referred to generally as a ‘PCL Subcontract” and containing the same general provisions and 
“boiler plate” contract language. As Mr. Necula put it, the standard format is used to ensure that 
all PCL subcontracts contain the proper provisions. Naturally, the particulars of each subcontract 
differ according to the nature and requirements of each situation. However, we find the similarities 
to be more telling than the differences. 


34, The individual operating companies acquire their own performance bonds or letters of 
credit, but these are all based on the strength of the PCL family of companies as a whole, and not 
on what the individual company has to offer. After all, the assets of the PCL family of companies 
have been separated from the operating companies. In effect, for bonding and credit purposes, 
PCL Construction Group Inc. gives the bonding company an indemnity based on its equity in all 
the operating companies and PCL Construction Resources Inc. 


S55 The PCL family of companies has two groups of employees: one group consists of 
employees of the ““PCL family of companies”. These are known as “designated employees’’. The 
other group consists of employees of the individual PCL operating companies. 


36. There are approximately 575 to 600 designated employees spread across the various 
PCL companies. In effect, these are the PCL core managerial and staff employees. The concept of 
the designated employee was developed in or about 1987 as a way of dealing with the confusion 
and problems which had developed in employment and benefits administration in circumstances 
where PCL employees moved from one PCL company to another by being “fired” by one and 
immediately ‘“‘re-hired” by the other. It was also intended to provide a means which was mutually 
beneficial to the PCL family of companies and its core employees of providing such employees 
with better opportunities for career growth and management succession. 


SVE The evidence of Messrs. Necula and Maron reveals that designated employees, all of 
whom are non-union, are in effect PCL staff employees, regardless of the PCL corporate entity for 
which they are nominally working. A designated employee may be recruited by either PCL Con- 
structors Inc. or by a PCL operating company. In either case, they are placed on the payroll and 
benefit plans of PCL Constructors Inc. for payroll, pension and benefits administration purposes, 
all designated employees are employed by PCL Constructors Inc., and, except for designated 
employees who work directly for PCL Constructors Inc. (including the senior managers of PCL’s 
overall operation, such as its Chief Engineer, Vice-President of Business Development, Vice-Presi- 
dent of Finance [Mr. Maron] and Vice-President Computer Systems) are then assigned to a PCL 
operating company pursuant to the service contract the operating company has with PCL Con- 
structors Inc. PCL Constructors Inc. then charges the operating company for the services of the 
designated employees. Designated employees are paid salaries within the range established for 
their classifications by PCL Constructors Inc. (subject to some limited discretion which the operat- 
ing companies have to pay individuals more, though it is more probable than not that even this 
must be approved by PCL Constructors Inc.). Designated employees participate in the same pen- 
sion and benefit plans (subject to some minor differences to accommodate individual circum- 
stances) in accordance with their classification and years of service with any PCL company. The 
day to day employment of designated employees is controlled and directed by the operating com- 
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pany to which they are assigned. There was some suggestion that the individual companies have 
the power to hire and fire designated employees but we are satisfied that this is primarily a book- 
keeping matter which accommodates the transfers of designated employees (of which there are 20 
or so each year) between PCL companies, since it is PCL Constructors Inc. which controls and 
oversees all of the human resources functions (including issuing T-4 slips for income tax purposes, 
dealing with personnel requests, requests for relocation to the United States and employment pol- 
icy matters in addition to payroll and benefits administration), and PCL Constructors Inc. is the 
actual employer of designated employees. Service, benefits and pension credits are all transferable 
between PCL companies. 


38. The second group of employees consists primarily of what might be referred to as field 
employees. These are the employees who performed the actual construction work; that is, who 
“work with the tools”, and the foremen and some of the construction superintendents who super- 
vise their work. This seems to be a natural extension of the PCL structure which divides up operat- 
ing companies by geographic area and type of construction, thereby creating different manpower 
needs. As a general matter, there is no interchange of construction field employees, partly because 
of the way in which applicable collective agreements operate, and partly because of the nature of 
the construction projects and the needs of the individual operating companies. However, even for 
field employees, service is transferable in much the same way as it is for designated employees. For 
example, the PCL “Horizons” publication Issue 37 Summer 1994 refers to laborers [sic], a crane 
operator, a labor [sic] foreman and to project superintendents, with various PCL companies, as 
new members to the PCL “‘Quarter Century Club’’. Not only is there a single such “‘club”’ for all 
PCL companies as a group, but none of the PCL companies have existed as such for that long. Sim- 
ilarly, as the section titled “Did You Know?” on the second last page of this Horizons’ issue indi- 
cates, there are 83 PCL employees, undifferentiated by an individual company, listed as having 20 
or more years of service with PCL as of May 1994, again longer than any PCL company has 
existed. 


oo: Accordingly, as a practical matter, a person may work for an individual PCL company 
at any given time, but his/her employment is really with the whole PCL family of companies. 


40. In reality, the PCL family of companies takes a co-ordinated and unified approach to 
business and employment. That is also how it presents itself to the world, through its own promo- 
tional material. 


41. Each PCL operating company has its own promotional brochure. What is most striking 
about these are the similarities between them. There are differences, of course, particularly in the 
brochure for PCL Industrial Constructors Inc. (which is no longer operating in Ontario), but the 
colour scheme, format and style, and the contents are substantially the same. The overall presenta- 
tion leaves one with the impression that the various PCL operating vehicles are part of one big 
company. This is hardly surprising because even though the material is ostensibly prepared under 
the direction of each individual operating company, this is done with the “assistance” of “head 
office”, for the express purpose of maintaining quality and consistency in approach. 


42. In the result, each operating company’s brochure has a picture of a PCL project on the 
cover page with a solid green border at the top and the distinctive PCL yellow logo in the upper 
right hand corner. With the exception of PCL Pacific Inc., there is no mention or identification of 
the individual operating company until the last page. Except for PCL Industrial Construction Ltd., 
each brochure begins with a reference to PCL and then to the city or region out of which the oper- 
ating company operates. Except for PCL Industrial Construction Ltd. and PCL Civil Constructors 
(Canada) Inc., each has a section subtitled “what sets PCL apart from other contractors?” with 
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substantially the same points listed underneath. Even PCL Civil Constructors (Canada) Inc.’s bro- 
chure makes substantially the same points in the same place but presents them in a slightly differ- 
ent format. Each also contains the pictures and short biographies of the particular operating com- 
panies “‘key personnel” and presents pictures of various projects it has been involved in. Even PCL 
Industrial Constructors Inc.’s brochure follows the same general format and presents the same 
kind of information. 


VI 


43. In the result, the “PCL family of companies” operates and presents itself as a single 
large business made up of complimentary components, which components are structured in a way 
which is designed to maximize business efficiency while offering a structured damage control in the 
form of reduced tax and liability exposure. There is a strongly centralized structure which provides 
physical and management resources, including personnel, and a strong central direction. What 
local or individual autonomy there is is structured and is essential to the successful operation of 
such a large enterprise. The business is simply too large for the central control to extend to the 
daily operations of each operating company. What began still begins in the centre also comes back 
to it so that in the end the PCL business is operated by and for the benefit of the 700 odd share- 
holders of PCL Employees Holdings Ltd. What PCL has done, for very good business reasons, is 
constructed a series of corporate veils designed to maximize efficiency and return on investment at 
the least exposure to risk. This is precisely the kind of corporate structuring which sections 1(4) 
and 64 of the Act are intended to permit the Board to cut through in order to protect established 
bargaining rights. 


44. It is clear that the ‘““PCL family of companies” is under common ownership and control, 
and is under common overall management, has many important functions highly centralized (in- 
cluding human resources and labour relations). The operations of the various PCL entities are fully 
integrated, and the PCL family of companies operates and presents itself as a single business enter- 
prise, and carries on business with a common purpose and for the benefit of those who own and 
control it. The responding parties (except for 18127 Alberta Limited) are corporate parts of a sin- 
gle construction business activity. 


45. It is also readily apparent that the purchase of Poole Construction Limited by PCL Con- 
struction Limited constitutes a sale of a business within the meaning of section 64 of the Act. PCL 
Construction Limited was effectively the same company carrying on the same business under the 
same management, only under a different name and ownership. What subsequently became PCL 
Industrial Constructors Ltd. and PCL Engineering Construction Ltd. were part of the same sale. 
The subsequent corporate reorganization of the PCL business in 1984 dispersed that business 
among the various PCL corporate entities in an attempt to limit and compartmentalize exposure to 
various liabilities. Since then, each PCL compartment is operated as a severable cohesive business 
unit, but each is equally clearly a part of the single PCL business. Although the PCL field opera- 
tions appendages enjoy certain autonomy, it is within parameters established and controlled cen- 
trally by PCL Construction Group Inc. directly, and indirectly, through the interconnected Boards 
of Directors and Officers, and centralized services, including human resources and labour relations 
functions, provided to the operating companies by PCL Constructors Inc. In addition, the assets of 
the PCL business are held in PCL Construction Resources Inc. Accordingly, the 1984 corporate 
restructuring amounted to a transfer of parts of the PCL business to the various new PCL entities 
and also constitutes a sale of business within the meaning of section 64 of the Act. 


VII 


46. Among the reasons offered by the responding parties for their submission that these 
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applications should be dismissed were their assertions that, particularly with respect to the Iron 
Workers, the applicants had abandoned their bargaining rights, or had unduly delayed in asserting 
their bargaining rights, or should be estopped from asserting their bargaining rights. 


47. That bargaining rights can be abandoned by a trade union is a well established concept 
in the Board’s jurisprudence, and the Board’s approach in that respect has been accepted by the 
courts (see, for example, Re Carpenters District Council and Hugh Murray, (1974) Ltd. , (1980), 33 
O.R. (2d) 670 (Divisional Court) dismissing an application for judicial review of the Board’s deci- 
sion in Hugh Murray Limited, [1979] OLRB Rep. July 664 and in another, similar case). That is, 
bargaining rights can be extinguished by the unilateral voluntary abandonment of those rights. 
Whether or not a trade union has abandoned bargaining rights is a question of fact. To establish 
abandonment, the Board requires that there be unequivocal evidence that the trade ‘union has 
walked away from the bargaining rights in question. In determining whether bargaining rights have 
been abandoned, the Board will consider the length of time during which a trade union was inac- 
tive with respect to those rights, its attempts to negotiate or renew collective agreements in that 
respect, its administration or enforcement of its bargaining rights in any applicable collective 
agreement, and any other relevant factors which may be peculiar to the case before the Board. 


48. As a general matter, it is not very easy to prove abandonment. It is even more difficult 
in the industrial, commercial and institutional (“ICI”) sector of the construction industry. In 
Lorne’s Electric, [1987] OLRB Rep. Nov. 1405, the Board described why it is difficult to establish 
that an affiliated bargaining agent (which both of the applicants are) has abandoned ICI sector bar- 
gaining rights under the provincial bargaining scheme established under the Act for that sector. 
Subsequent decisions have demonstrated the Board’s willingness to give serious consideration to 
assertions that construction industry bargaining rights, including bargaining rights in the ICI sector, 
have been abandoned, but also serve to underline how difficult it can be to establish abandonment, 
particularly in the ICI sector (see, for example, Toronto-Dominion Bank, [1995] OLRB Rep. May 
686, The Hudson’s Bay Company, [1993] OLRB Rep. June 563, Marineland of Canada Inc., [1990] 
OLRB Rep. Dec. 1298. 


49. In cases in which abandonment is asserted, one will also often find an argument that the 
Board should take into account a trade union’s delay in pursuing the particular application, or that 
the trade union is estopped from enforcing some or all of its bargaining rights or collective agree- 
ment in that respect. 


50. Until 1991, the Board considered “delay” as a factor in section 1(4) proceedings by 
injecting a kind ‘‘fault” notion which required a trade union to act with due diligence in pursuing 
and enforcing collective agreement and bargaining rights generally, and specifically in pursuing a 
section 1(4) application. That is, where a trade union delayed unduly in bringing such an applica- 
tion in circumstances where it knew or ought to have known of the facts material to its application, 
and particularly the alleged erosion of its bargaining rights, the Board would exercise its discretion 
under section 1(4) (a discretion the Board appears not to have under section 64) to dismiss the 
application. 


Sie However, in KNK Limited, supra, a decision with which we respectfully agree, and 
which the Board has consistently followed, the Board concluded that where the legal requirements 
for a section 1(4) declaration and the mischief which the provision is directed at have been estab- 
lished, a declaration should issue unless there is some labour relations prejudice or compelling 
labour relations policy reason which makes such a declaration inappropriate in a particular case. 
Accordingly, the Board will not dismiss a section 1(4) application on the basis of a trade union’s 
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delay except in exceptional circumstances when it is clearly appropriate to do so, and where there 
is no other alternative. 


a2% In effect then, the Board will not dismiss a section 1(4) application because of a trade 
union’s conduct unless the Board is satisfied that that conduct amounts to an abandonment of bar- 
gaining rights. However, the Board will adjust the effective date or circumstances on or in which 
the declaration will be effective, in order to balance the relevant applicable labour relations inter- 
ests and circumstances which fall short of justifying dismissal but which call for some adjustment. 
Delay and estoppel, which are overlapping concepts, are two of the factors which the Board will 
consider in that respect. 


533 In Toronto-Dominion Bank, supra, the Board described the difference between aban- 
donment and estoppel. Estoppel is a well-established equitable concept which has been applied by 
statutory administrative tribunals, including this Board, in circumstances where it would be ‘“‘un- 
fair” to permit a party to enforce its strict legal rights because of representations it has made to the 
party against which it seeks to enforce those rights, and upon which representations the latter has 
relied to its detriment. 


54. In this case, the evidence reveals that Poole Construction Limited entered into a volun- 
tary recognition agreement with Iron Workers Local 759 (the Thunder Bay Local) on or about Jan- 
uary 8, 1973. Pursuant to this voluntary recognition agreement, Poole agreed to be bound by the 
collective agreement between Local 759 and the Thunder Bay Construction Association in an area 
of Northwestern Ontario which includes what have since been established as Board Areas 22, PRY 
24 and 25. The Thunder Bay Construction Association collective agreement in effect at the time 
predates provincial bargaining in the ICI sector, and is not limited to any particular sector(s) of the 
construction industry. Subsequently, pursuant to a certificate of accreditation issued to the Ontario 
Erectors Association with respect to the Iron Workers Local 759, Poole Construction Limited 
became one of the employers for which the Ontario Erectors Association held bargaining rights in 
the same geographic area in the ICI and the heavy engineering sectors of the construction industry. 
There is no cogent evidence that any part of these bargaining rights were abandoned either prior to 
the sale of Poole Construction Limited to PCL Construction Limited, the introduction of provin- 
cial bargaining in the ICI sector, or the corporate restructuring of the PCL business. Accordingly, 
these bargaining rights flowed through to the various PCL entities. Further, Poole Construction 
Limited also became bound to the collective agreement between the Ontario Erectors Association 
and Iron Workers Locals 700, 721, 736, 759, 765 and 786 prior to the sale of the PCL Construction 
Limited and provincial bargaining. There is no cogent evidence that any of these bargaining rights 
were abandoned either, and they too flowed through the various PCL entities. Indeed, on the 
responding parties own evidence, the Iron Workers hold bargaining rights for iron workers 
employed by PCL Industrial Constructors Inc. in the ICI sector. In that respect, PCL Industrial 
Constructors Inc. became a member of the Ontario Erectors Association in 1986. 


S2) The responding parties have also conceded that the agreement between the Operating 
Engineers and the Toronto Construction Association prior to 1978 covered the ICI sector, and 
arguably covered the heavy engineering sector in what is now Board Area 8. In addition, in a sec- 
tion 126 construction industry arbitration proceeding in Board File No. 1603-92-G, PCL Construc- 
tors Eastern Inc. agreed that it is bound by the Operating Engineers’ Provincial Agreement for the 
ICI sector. We note that the Letter of Understanding in that respect was signed on behalf of PCL 
Constructors Eastern Inc. by Mr. Necula. Similarly, the evidence includes a Memorandum of 
Agreement dated December 15, 1986 between PCL Industrial Constructors Inc. and the Operating 
Engineers in which PCL Industrial Constructors Inc. agreed to be bound to the Operating Engi- 
neers Provincial Agreement in the ICI sector. Accordingly, the Board is satisfied that as recently 
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as March 1993, PCL Constructors Eastern Inc. has conceded that the Operating Engineers hold 
ICI bargaining rights for its employees in that trade. 


56. Having regard to our conclusions that the responding parties constitute a single 
employer within the meaning of section 1(4) and purposes of the Labour Relations Act, and that 
there has been a sale of a business first from Poole Construction Limited to PCL Construction 
Limited and then from PCL Construction Limited to PCL Construction Group Inc. and the rest of 
the responding parties, we find it unnecessary to deal further into the bargaining rights question 
(indeed, on the evidence before the Board it would be difficult to do so). 


ove Further, the Board is satisfied that no bargaining rights which either applicant has 
obtained with respect to the PCL family of companies, either directly or through Poole Construc- 
tion Limited have been abandoned or otherwise extinguished. ; 


58. The evidence does reveal some inconsistencies in the Iron Workers approach to bar- 
gaining rights with the various PCL entities. In that respect, PCL Constructors Eastern Inc. has 
used non-union subcontractors in Ontario (something which is inconsistent with the Iron Workers 
provincial ICI Agreement) and there has been some lack of enforcement, by Local 765 for exam- 
ple, of bargaining rights. In addition, there is correspondence from 1990 with respect to a construc- 
tion grievance proceeding before the Board to the effect that Iron Workers Local 721 agreed that 
PCL Constructors Eastern Inc. did not have a collective bargaining relationship with that Local. 
However, it is also apparent that PCL Constructors Eastern Inc. has used many union subcontrac- 
tors; indeed, probably more union than non-union subcontractors, and that Iron Workers Local 
759 in Thunder Bay has quite consistently sought to enforce the Iron Workers bargaining rights 
with any PCL entity. Iron Workers Local 721 has also sought to enforce bargaining rights in 
Toronto. In that respect, the 1990 correspondence is anomalous, appears to reflect positions taken 
with a narrow view of the question having regard to the particular proceedings, and is clearly 
wrong, even on the evidence of the responding parties in this case. This and the other apparent 
inconsistencies in the approach of the Iron Workers union as a whole to its bargaining rights with 
the PCL family of companies indicates some confusion within the Iron Workers in that respect, but 
does not suggest any voluntary abandonment of bargaining rights. Taken as a whole, the evidence 
falls far short of establishing abandonment. Indeed, there is no cogent evidence that either of the 
Iron Workers or Operating Engineers have voluntarily given up any bargaining rights with any 
PCL entity. On the contrary, the evidence indicates that both applicants have pursued these bar- 
gaining rights albeit somewhat irregularly. 


59. Further, unlike in the Toronto-Dominion Bank, supra, case, the Board is not satisfied 
that either applicant has made any representation that it would not enforce its bargaining rights to 
any PCL entity, either by word or by conduct, which was intended to be or which was relied upon 
by any PCL entity to its or the PCL family of companies’ detriment. To the extent that the January 
1990 correspondence referred to in the preceding paragraph could be taken as such a representa- 
tion by the Iron Workers, there is nothing in the evidence which indicates that PCL Constructors 
Eastern Inc. relied upon to its detriment. In fact, subsequent events, as demonstrated by the evi- 
dence before the Board in these proceedings, suggests that it did not. 


Vill 


60. The mischief which sections 1(4) and 64 are directed against is manifest in this case. The 
responding parties (quite rightly given the evidence) conceded that the Operating Engineers bar- 
gaining rights could be eroded if the declarations were not granted. In our view, it is more proba- 
ble than not that that would be the result. For example, for the Valerie Falls Project, PCL Con- 
structors Eastern Inc. bid the job and the contract is in its name. However, PCL Civil Constructors 
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(Canada) Inc. actually managed the project and PCL Constructors Eastern Inc.’s personnel were 
not involved. In doing so, PCL Civil Constructors (Canada) Inc. borrowed and availed itself of 
PCL Constructors Eastern Inc.’s collective bargaining relationship with the Operating Engineers. 
The Shekak River Project dispute between the parties is another example where the potential for 
erosion of bargaining rights is clear. Similarly, the Thunder Bay Airport and Sears Store jobs dem- 
onstrate the danger to the Iron Workers’ bargaining rights. 


61. PCL Industrial Constructors Inc. and PCL Constructors Eastern Inc. have both oper- 
ated in the ICI sector in Ontario. PCL Constructors Eastern Inc. filled the PCL void when it was 
decided, centrally, that PCL Industrial Constructors Inc. would cease its Ontario operations. PCL 
Constructors Eastern Inc. and PCL Civil Constructors (Canada) Inc. have jointly bid on projects in 
Ontario in the Ottawa area. PCL Constructors Prairie Inc., although not a responding party in this 
case, has in effect taken over PCL Constructors Eastern Inc.’s territory in Northwestern Ontario 
(including Thunder Bay). 


62. Finally, the lines of demarcation between the operations of the various PCL entities 
which have a direct presence in Ontario overlap and are flexible. They are also subject to change at 
any time but the central management resident in PCL Employees Holdings Ltd., PCL Construc- 
tion Holdings Ltd. and PCL Construction Group Inc. either directly or through the central service 
company PCL Constructors Inc. The Board is also satisfied that PCL Construction Resources Inc. 
should be included because it has a presence, albeit an indirect one, in Ontario. To the extent that 
it or any other responding party does not, it will not be effected. The Board’s jurisdiction is limited 
to Ontario. 


IX 


63. In the result, both of the these applications are allowed. However, even the applicants 
submitted that the declaration should only be effective March 2, 1994. The responding parties 
argued that if declarations did issue they should be limited in scope and only be effective from the 
date of this decision. In the circumstances of this case, the Board finds that neither of the suggested 
results is appropriate. We are satisfied that the declaration should include all of the responding 
parties to the extent that they operate, directly or indirectly in Ontario, that the declaration be 
effective May 11, 1994, the date that the first section 1(4)/64 application herein was filed, but that 
any projects which any responding party had contracted to perform but which was not completed 
prior to May 11, 1994 is exempt from that declaration. 


63. The Board therefor declares that: 


a) PCL Employees Holdings Ltd., PCL Construction Holdings Ltd., 
PCL Construction Resources Inc., PCL Construction Group Inc., 
PCL Constructors Inc., PCL Industrial Constructors Inc PCr 
Industrial Construction Ltd., PCL Constructors Western Inc., PCL 
Constructors Eastern Inc., PCL Civil Constructors (Canada) Inc., 
PCL Construction Management Inc. and PCL Engineering Construc- 
tion Inc. constitute a single employer within the meaning of section 
1(4) of the Labour Relations Act; 


b) That there has been a sale of a business from PCL Construction Lim- 
ited to PCL Construction Group Inc., and subsequently a sale of a 
business in the form of a transfer of parts of a business from PCL 
Construction Group Inc. to PCL Constructors Inc., PCL Construc- 
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tors Eastern Inc., PCL Industrial Constructors Inc. and PCL Civil 
Constructors (Canada) Inc.; 


c) That PCL Employees Holdings Ltd., PCL Construction Holdings 
Ltd., PCL Construction Resources Inc., PCL Construction Group 
Inc., PCL Constructors Inc., PCL Industrial Constructors Inc., PCL 
Industrial Construction Ltd., PCL Constructors Western Inc., PCL 
Constructors Eastern Inc., PCL Civil Constructors (Canada) Inc., 
PCL Construction Management Inc. and PCL Engineering Construc- 
tion Inc. are bound by the collective agreement between the Ontario 
Erectors Association, Incorporated et al and the International Asso- 
ciation of Bridge, Structural and Ornamental Iron Workers et al; 


d) That PCL Employees Holdings Ltd., PCL Construction Holdings 
Ltd., PCL Construction Resources Inc., PCL Construction Group 
Inc., PCL Constructors Inc., PCL Industrial Constructors Inc., PCL 
Industrial Construction Ltd., PCL Constructors Western Inc., PCL 
Constructors Eastern Inc., PCL Civil Constructors (Canada) Inc., 
PCL Construction Management Inc. and PCL Engineering Construc- 
tion Inc. are bound by the collective agreement between the Operat- 
ing Engineers Employer and Employee Bargaining Agencies effec- 
tive from May 1, 1992 to April 30, 1995; 


e) The aforesaid declarations are effective May 11, 1994; 


f) Any projects which any employer party effected by the declarations 
herein contracted to perform but which was not completed prior to 
May 11, 1994 is exempt from these declarations. 


3616-94-R; 3824-94-R; 0778-95-R Great War Memorial Hospital of Perth District, 
Applicant v. Ontario Public Service Employees Union, Responding Party v. 
Ontario Nurses’ Association, Intervenor #1 v. Association of Allied Health Pro- 
fessionals: Ontario, Intervenor #2; Great War Memorial Hospital of Perth Dis- 
trict, Smiths Falls Community Hospital, Applicants v. Ontario Public Service 
Employees Union, Canadian Union of Public Employees, Local 2119, Indepen- 
dent Canadian Transit Union and its Local 6, Ontario Nurses’ Association, 
Responding Parties v. Non-Union Employees Smiths Falls Community Hospital 
and The Great War Memorial Hospital, Intervenor #1 v. Association of Allied 
Health Professionals: Ontario, Intervenor #2; The Association of Allied Health 
Professionals: Ontario, Applicant v. Perth & Smiths Falls District Hospital, 
Responding Party v. Ontario Nurses’ Association, Intervenor 


Sale of a Business - Parties agreeing that merger of hospitals constituting sale of a busi- 
ness - Hospital continuing to operate out of two locations - Hospital seeking merger of certain bar- 
gaining units represented by 3 different unions - Board not satisfied that hospital merger had yet 
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resulted in intermingling so as to permit granting of relief under sub-section 64(6) of the Act - Appli- 
cation dismissed 


BEFORE: S. Liang, Vice-Chair. 


APPEARANCES: John Wakely, Caroline Manley and Shirley Rogers for the Ontario Hospital Asso- 
ciation and Perth and Smiths Falls District Hospital; Nelson Roland for the Independent Canadian 
Transit Union and its Local 6; Valerie MacDonald and Pat Gibson for the Ontario Nurses’ Associ- 
ation; David Wright, Roger Haley and Bill McNicol for Ontario Public Service Employees Union; 
Simon Laxon, Sue McCulloch and Chris Luscombe-Mills for the Association of Allied Health Pro- 
fessionals: Ontario; Sean McGee and Doreen Leeder for Canadian Union of Public Employees, 
Local 2119; David P. Burns for the group of employees. 


DECISION OF THE BOARD; October 13, 1995 


ie These matters are two applications brought pursuant to the provisions of section 64 of 
the Labour Relations Act, and an application for certification. 


a In the applications under section 64 of the Act, the applicant is the Perth and Smiths 
Falls District Hospital (hereinafter referred to as “‘the Hospital’”’). This hospital was created out of 
the merger of two hospitals, the Smiths Falls Community Hospital (referred to herein as “Smiths 
Falls”), located in Smiths Falls, and the Great War Memorial Hospital (“Great War”), located in 
Perth, 22 kilometres away. The merged Hospital continues to operate out of the two locations. The 
Hospital seeks in these applications the merger of certain bargaining units working out of the two 
locations and currently represented by the Canadian Union of Public Employees (““CUPE”’), the 
Ontario Public Service Employees Union (“OPSEU”) and the Independent Canadian Transit 
Union (“ICTU”’). Henceforth, in this decision, the two applications will be referred to in the sin- 
gular since this was the manner in which the parties have dealt with them. 


OF Section 64 of the Act provides, in part: 
64.(1) In this section, 
“business” includes one or more parts of a business; (“‘entreprise’’) 


“predecessor employer’? means an employer who sells his, her or its business; (“‘employeur 
précédent’’) 


“sells” includes leases, transfers and any other manner of disposition; (‘“‘vend’’) 


“successor employer” means an employer to whom the predecessor employer sells the business. 
(“employeur qui succéde’”’) 


(1.1) This section applies when a predecessor employer sells a business to a successor employer. 
(2) If the predecessor employer is bound by a collective agreement, the successor employer is 
bound by it as if the successor employer were the predecessor employer, until the Board 
declares otherwise. 

(2.1) If the predecessor employer is a party to any of the following proceedings, the successor 
employer is a party to the proceeding as if the successor employer were the predecessor 


employer, until the Board declares otherwise: 


1. A proceeding before the Board under any Act. 
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2. A proceeding before another person or body under this Act, the Hospital 
Labour Disputes Arbitration Act, the Crown Employees Collective Bargain- 
ing Act, 1993 or the Agricultural 
Labour Relations Act, 1994. 


3. A proceeding before the Board or another person or body relating to the 
collective agreement. 


(2.2) If the predecessor employer has given or been given a notice relating to bargaining for a 
collective agreement or has requested the appointment of a conciliation officer or mediator, the 
successor employer is considered to have given or been given the notice or to have made the 
request, until the Board declares otherwise. 


(3) If, when the predecessor employer sells the business, a trade union is the bargaining agent . 


for any employees of the predecessor employer, has applied to become their bargaining agent or 
is attempting to persuade the employees to join the trade union, the trade union continues in 
the same position in respect of the business as if the successor employer were the predecessor 
employer. 


(4) An interested person, trade union or council of trade unions may apply to the Board to 
determine, 


(a) a question concerning the scope of bargaining rights of the trade union 
referred to in subsection (3); or 


(b) aconflict in the bargaining rights of the trade union referred to in subsec- 
tion (3) and another trade union representing employees of the successor 
employer. 


(4.1) On an application under clause (4)(a), the Board may alter the composition of the bargain- 
ing unit for which the trade union referred to in subsection (3) holds bargaining rights. 


(4.2) On an application under clause (4)(b), the Board may alter the description of a bargaining 
unit in a certificate issued to any trade union or the definition of a bargaining unit in a collective 
agreement. 


(5) An interested person, trade union or council of trade unions may apply to the Board within 
sixty days after the predecessor employer sells the business for the termination of the bargaining 
rights of the trade union referred to in subsection (3). 


(5.1) On an application under subsection (5), the Board may terminate the bargaining rights of 
the trade union only if it considers that the successor employer has changed the character of the 
business so that it is substantially different from the business of the predecessor employer. 


(6) This subsection applies if the successor employer carries on one or more other businesses 
and the successor employer intermingles the employees of the business sold to him, her or it 
with those of another business. On application, the Board may, 


(a) declare that the successor employer is no longer bound by the collective 
agreement to which the predecessor employer was bound; 


(b) determine the unit or units of employees that are appropriate for collective 
bargaining; 


(c) declare which trade union or council of trade unions, if any, becomes the 
bargaining agent for the employees in each of the bargaining units; 


(d) amend, to the extent the Board considers necessary, any certificate issued 
to a trade union or council of trade unions or any bargaining unit defined in 
any collective agreement; and 


EoD 
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(e) define or redefine the seniority rights under any collective agreement of the 
employees concerned. 


(7) Where a trade union or council of trade unions is declared to be the bargaining agent under 
clause (6)(c) and it is not already bound by a collective agreement with the successor employer 
with respect to the employees for whom it is declared to be the bargaining agent, it is entitled to 
give to the employer a written notice of its desire to bargain with a view to making a collective 
agreement, and the notice has the same effect as a notice under section 14. 


(8) Before disposing of any application under this section, the Board may make such inquiry, 
may require the production of such evidence and the doing of such things, or may hold such rep- 
resentation votes, as it considers appropriate. 


(9) Where an application is made under this section, an employer is not required, despite the 
fact that a notice has been given by a trade union or council of trade unions, to bargain with that 
trade union or council of trade unions concerning the employees to whom the application relates 
until the Board has disposed of the application and has declared which trade union or council of 
trade unions, if any, has the right to bargain with the employer on behalf of the employees con- 
cerned in the application. 


(10) A declaration under subsection (6) has the same effect as a certification under section 9.1, 
for the purposes of sections 5 (application for certification), 58 (application for termination), 60 
(termination of bargaining rights), 62 (application for certification or termination) and 125 (ap- 
plication for termination). 


4. This application is based in particular on the provisions of section 64(6). The parties do 
not disagree that the merger of the two former hospitals into the new Hospital constitutes a sale of 
a business within the meaning of section 64. They disagree as to whether the further conditions 
required to invoke the relief under section 64(6) are present. The Hospital and CUPE take the 
position that the Hospital has intermingled employees of one aspect of the business (corresponding 
to one location) with employees of another aspect of the business (the other location). OPSEU and 
ICTU maintain that there has been no intermingling of employees as a result of the merger. Fur- 
ther, they state that even if there has been some nominal intermingling, no relief is warranted 
because given the geographic basis of current bargaining rights, it is possible to preserve the integ- 
rity of the bargaining units without creating serious problems for the employer. ICTU also takes 
the position that it is a craft unit and the Board ought not to merge its unit with another even if it is 
otherwise warranted. 


2; The third application before us is a certification application pertaining to one of the 
locations, brought by the Association of Allied Health Professionals: Ontario (““AAHPO”’), who 
have also intervened in the section 64 applications. As a preliminary matter, the Board was asked 
to rule on whether the certification application ought to proceed before the section 64 applications. 
In an oral ruling, I found that it was appropriate to determine the issues in the section 64 applica- 
tions first. 


6. The parties were able to agree to most of the facts for the purposes of the section 64 
applications, including a number of documents. This was supplemented by brief oral evidence 
called by the Hospital. 


28 KK 


di The rough composition of the bargaining units which are affected by these applications 
is as follows (““FT” denoting full-time, and “PT” denoting part-time): 
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Smiths Falls CUPE service units (including maintenance) 
— 51 FT 
— 85 PT and casual 


Great War -OPSEU office, clerical and service unit 
— 46 FT 
—51 PT 


OPSEU paramedical unit 
—7FT 
—9PT 


ICTU unit (stationary engineers and maintenance) 
—4FT 


8. There are separate CUPE full-time and part-time collective agreements. There is one 
OPSEU agreement which covers full and part-time office, clerical and service employees. 


°. The office and clerical employees at Smiths Falls are not represented by a union. They 
appeared at the hearing, however, through a representative and made representations on the 
issues before me. The paramedical employees at Smiths Falls are the subject of the AAHPO appli- 
cation for certification. For the purposes of the section 64 applications, therefore, these employees 
are as yet unrepresented by a union. The number of unorganized employees at both locations 
totals about 98, with about half of those affected by the AAHPO application. There is also a small 
unit of stationary engineers at Smiths Falls, represented by the Canadian Union of Operating Engi- 
neers, which is unaffected by the relief requested in these applications. 


10. The Hospital requests that the Board merge the office and clerical, service and mainte- 
nance employees into a single bargaining unit across the two locations, including those employees 
who are currently unrepresented. The Hospital proposes that the Board conduct a three-way rep- 
resentation vote, between CUPE, OPSEU and ICTU. CUPE supports this position. 


11. Further, the Hospital proposes that the paramedical units at the two locations be 
merged, with a two-way representation vote between OPSEU and a no-union option. 


ok 


12 The amalgamation of the hospitals became official effective March 31, 1995, the date of 
an “Amalgamation Agreement to Form Perth and Smiths Falls District Hospital” between the 
Smiths Falls Community Hospital and the Great War Memorial Hospital of Perth District. The 
merger had, however, been in the planning for some time. In April of 1994, the bargaining agents 
at the two locations were advised of the impending merger and the parties had various meetings to 
try and resolve certain issues arising out of the merger. It appears that the major issue was how to 
deal with seniority, and particularly whether non-union service should be given recognition for bar- 
gaining unit positions. No agreement was reached, and the documents suggest that this was due to 
some lack of certainty about the impact of the impending merger on staffing. 


1. Even before the official merger date, some aspects of the merger were implemented, in 
the sense that certain services were consolidated. In the fall of 1994, convalescent beds at the 
Smiths Falls site were transferred to the Perth site. Over time, the obstetrics department of the 
Perth site was transferred to Smiths Falls. The computer system for the two locations was consoli- 
dated in Perth, as was the switchboard. The finance department at Perth was relocated to Smiths 
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Falls. Doctors now have privileges at both sites, and patients may be placed at one or the other 
location depending on the availability of beds. In general, as of the date of the hearing before me, 
many of the various departments of the hospitals have been merged in the sense that they are run 
by common management with a common budget. It is the intention of the Hospital, over the next 
two years, to merge the remaining departments. However, although this is the intention, there is 
some lack of specificity about when this will occur for all departments. For instance, at the time of 
the hearing, there was no current plan for the merger of the Plant Operations departments at the 
two locations and such merger was not budgeted for the current fiscal year. 


14. Accompanying the consolidation of services was the movement of certain equipment 
from one hospital to another. The effect of the rationalization of services on employees is primarily 
that jobs have been lost. A number of employees, both bargaining unit and non-union have been 
laid off. It does not appear that more than one to three jobs in total have been created at both 
locations as a result of the merger. In fact, one of the few concrete examples of a movement of 
jobs from one location to another relates to switchboard staff. A number of switchboard employ- 
ces at Smiths Falls (non-bargaining unit) were given notices of layoff when the switchboard was 
relocated to Perth. These employees have had relatively long service with the Hospital. One full- 
time switchboard position has been created at Perth, which has been filled by a laid-off OPSEU 
bargaining unit member. Two more part-time switchboard positions at Perth have been posted but 
not yet filled. 


iS The parties are agreed that no bargaining unit employees have been transferred from 
one location to the other as a result of the merger (apart from ONA members, which are not 
affected by this application). For the most part, where one site took over the provision of services 
for both sites, the work is being performed using the existing staff complement at that site. 


16. There has been a history of some employees working at both locations when they were 
two separate employers. Therefore, some employees have been covered by both the OPSEU and 
CUPE collective agreements. The OPSEU and CUPE agreements do not recognize service at the 
other location. Vacancies at one location, however, are posted at the other location and positions 
are filled in accordance with the applicable collective agreement at the site where the vacancy 
exists. 


Le The OPSEU and CUPE agreements are geographically based. The CUPE full-time and 
part-time collective agreements have recognition provisions which refer to employees “engaged at 
the Smiths Falls Community Hospital, Smiths Falls, Ontario”. The collective agreement which per- 
tains to the OPSEU full-time and part-time office, clerical and service unit has four separate recog- 
nition provisions which relate to distinct groups of employees within the overall unit. Each has 
slightly different wording. Two of the four provisions refer to employees of the Great War Hospi- 
tal “in Perth”, and ‘‘at Perth”. The other two refer to the hospital’s employees without a specific 
geographic reference. All four groups are treated by the parties as one bargaining unit. There was 
no suggestion that any one group within the bargaining unit may cover a different geographic area 
than the others, and indeed, the parties understand that the bargaining unit overall is confined to 
employees at the hospital in Perth. The OPSEU paramedical unit has yet to reach a first agree- 
ment, but the bargaining rights are confined to employees “in the Town of Perth”. 


18. As indicated above, the parties have agreed that there has been no movement of bar- 
gaining unit personnel from one location to another as a result of the merger. In evidence, the rep- 
resentative of the Hospital, Caroline Manley, testified that the only reason that bargaining unit 
personnel have not been transferred from one location to the other, or that non-bargaining unit 
personnel have not been transferred into a bargaining unit position, is because “of existing union 
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contracts”. When asked to be more specific about this in cross-examination, Ms. Manley stated 
that she was referring to an instance in May of 1994 when the hospitals (not yet merged) attempted 
to assign two maintenance employees in the CUPE unit from one hospital to work at the other hos- 
pital for a few days. The assigning hospital found itself faced with a grievance from CUPE and the 
assignment was revoked. The work in question was work of the ICTU bargaining unit. There have 
been no further instances of this type. 


7) Ms. Manley also testified that if the work an employee performed was transferred from 
one site to another, the Hospital’s preference would be to have that employee follow the work 
rather than be laid off. In general, Ms. Manley stated that the separate collective agreements 
“could” be an impediment to employee transfers. | 


20. The Ontario Nurses’ Association represents nurses at both locations of the Hospital. 
ONA and the Hospital have reached an agreement on the merger of its two bargaining units as a 
result of the merger. Nurses have been transferred from one location to another as a result of the 
merger. 


21. In the collective agreement between OPSEU and the Great War Hospital, the parties 
agreed to abide by the “Guidelines for Employee Transfer Arrangements in Hospital Service 
Rationalization” as developed by the Ontario Hospital Industry Labour Management Committee, 
April 1986. These Guidelines address union representation issues that flow from the merger or 
amalgamation of institutions providing health care service. At paragraph 10 of these Guidelines, it 
states: 


If more than one union holds bargaining rights for employees in the affected units, then the 
unions involved will request the Ontario Labour Relations Board’s assistance in conducting a 
vote of all employees in the resultant unit (both part time and full time) in order to determine 
which union will hold the bargaining rights for the resultant unit. One of the unions involved 
may wish to waive the need for a vote where the large preponderance of the population is repre- 
sented by the other union. The operative collective agreement will be that of the receiving unit, 
administered by the union determined by such a vote or arrangement to hold the resultant bar- 
gaining rights. 


Oe. The Guidelines also state, however: 


... It is clear that nothing in these guidelines would preclude any party to the transfer situation 
from seeking a solution to a problem of this sort through the Ontario Labour Relations Board. 
It was felt, however, that guidelines established by the committee as equitable will allow the 
parties to resolve such issues without having to use the presently available avenues of settle- 
ment. 


* KK 


23% The central issue before me is whether there has been an “intermingling” of employees 
as a result of the merger which warrants the measures provided for in section 64(6) of the Act. In 
order to understand the purposes of section 64(6), it is useful to place it in the context of sections 
64(2) to (3), which have been discussed by the Board on many occasions. Although the wording of 
these sections have been amended recently, their general thrust remains the same. The Board has 
stated that the purposes of sections 64(2)to (3) is to preserve the bargaining rights which exist ina 
sold business: see The Municipality of Metropolitan Toronto, [1992] OLRB Rep. Mar. 315. Section 
64(4) provides a means for the Board to redefine the scope of a bargaining unit or resolve a conflict 
between the bargaining rights of two trade unions, in order to give effect to the preservation of 
pre-existing bargaining rights. 
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24. Section 64(6) gives the Board broader remedial powers. The result of the application 
64(6) may be that a trade union may lose its bargaining rights altogether, or may find itself repre- 
senting a much different unit than before the sale. Section 64(6) is invoked when it is not possible 
or practicable to focus on the simple preservation of bargaining rights, because the very logic of the 
pre-existing bargaining units has been brought into question as the result of a sale. In New Domin- 
ion Stores Inc., [1986] OLRB Rep. Apr. 519, the Board has described the mischief to which sec- 
tion 64(6) [then 63(6)] is directed as being: 


... a Situation in which there is a de facto overlap or merger of bargaining units, so that it is diffi- 
cult to preserve bargaining rights in the “like unit” without creating operational problems for 
the successor employer or prejudicing the established rights of the employees. It would make no 
sense if employees working side by side performing similar tasks were subject to different collec- 
tive bargaining regimes. In such circumstances, it might also make sense to direct a representa- 
tion vote to determine which of two unions the employees wish to represent them. ... 


Pa In New Dominion Stores Inc., the Board found that the bargaining unit represented by 
the union had not been altered by the sale and was still easily identified. The Board found that 
there was no intermingling at the level of bargaining unit employees nor any evidence that such 
intermingling was likely to occur in the near future. In these circumstances, the Board found no 
reason to put the bargaining rights of the union to the test of a representation vote and instead 
amended the provisions of the two conflicting collective agreements to resolve the conflict. 


26. In a number of the Board’s decisions, the Board has looked at the effect of a sale of a 
business on geographically-based bargaining rights. There are decisions which support the notion 
that if bargaining rights are limited to one geographic location, the transfer of employees to 
another location as a result of a sale will not lead to a transfer of bargaining rights to that location. 
Likewise, the transfer of employees from the former location into another trade union’s bargaining 
unit at another location will not be considered an intermingling if the scope clause covering 
employees at the former location does not extend to the second location: see Silverwood Dairies, 
[1980] OLRB Rep. Oct. 1526, and the cases cited therein. In Loeb Inc. , the Board found that the 
two aspects of the business created as a result of a sale remained functionally separate and identifi- 
able. Further the scope clauses of the two collective agreements at issue, as they had been applied 
by the parties, did not conflict. The Board found no reason in the circumstances to apply section 
64(6). 


Pa In Caressant Care Nursing Home of Canada Limited, [1984] OLRB Rep. Aug. 1060, the 
Board described the “problem” addressed by section 64(6) in the following terms: 


... It is true that the subsection speaks of the purchaser intermingling the employees of one busi- 
ness with those of another. But that appears to be simply a more precise way of referring to the 
intermingling of the businesses themselves: it is in fact the “employees” of the businesses who 
are capable of being “intermingled”. The focus of section 63 is on the business, and it is the 
practical problem of running two integrated businesses, either each ostensibly under a different 
collective agreement, or one under a collective agreement and one ‘“‘non-union’’, which would 
appear to have prompted the Legislature to provide the relief contemplated by subsection 6. ... 


28. Caressant Care suggests that the “intermingling” required to trigger the response of the 
Board under section 64(6) may not require that there be conflicting scope clauses. It may be, for 
instance, that where as a result of a sale an employer operates an integrated business out of two 
locations which are subject to different site-specific collective agreements, the Board may find it 
appropriate to merge the existing bargaining units. Further, in focusing on the notion of the 
business and the practical problems of running two integrated businesses Caressant Care also sug- 
gests that the type of intermingling required to invoke section 64(6) may not require “employees 
working side by side” subject to different collective bargaining regimes. But even on the facts of 
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that case, the Board found that as a result of the sale of business, there were employees of a prede- 
cessor business covered by a collective agreement who ended up working together with employees 
of a business not covered by a collective agreement. 


29. It is not clear to me on the facts of this case as they were presented at the hearing, that 
there has been intermingling within the meaning of section 64(6) as it has been applied by the 
Board thus far. To the extent that the lack of a conflict in competing collective agreements has 
been found to weigh against a finding of intermingling, no such conflict exists in this case. Also, to 
the extent that the Board has looked to whether employees who may be covered by different col- 
lective bargaining regimes will be working together performing the same work, this also does not 
exist in this case. There is no doubt that there has been an integration of businesses, at a certain 
level. Services have been consolidated, management merged and budgets combined. But to date, 
this integration of services has not been accompanied by a flow of job opportunities from one loca- 
tion to another. Neither does the evidence suggest that this is in the plans for the near future. In 
effect, although the “businesses” of the two former hospitals has been altered somewhat by the 
merger, it is still possible to define them and it is still possible for the employees in these bargain- 
ing units to identify which “‘business”’ they work for. 


30. Even if, on a broad and expansive reading of the Board’s decisions in this area, I am 
inclined to characterize some of the effects of this merger as an intermingling, it is not the type of 
intermingling which would warrant the exercise of my remedial discretion under section 64(6). 
Even where the Board has found or is prepared to assume some intermingling in a given fact situa- 
tion, it must be more than “nominal” to warrant the Board’s intervention under section 64(6). In 
Hamilton Cargo Transit Limited, [1983] OLRB Rep. June 887, the Board found a degree of inter- 
mingling in the sense that a small number of drivers normally working under one collective agree- 
ment were “borrowed” from time to time to supplement another aspect of the business. This did 
not lead the Board to conclude that the two businesses did not remain distinct and identifiable. No 
remedy other than the amendment of a scope clause in a collective agreement was ordered. 


He The Board might have a different view of the matter if it were apparent that the consoli- 
dation of services at the two locations has led to a situation where the Hospital is being run, or is 
intended to be run, at every level of its operation, as an integrated business. But on the evidence 
before me, it does not appear that the work of the bargaining units at the two locations will be any 
more difficult to define than it ever has been. There is no suggestion that in order to implement the 
consolidation of services, for instance, the Hospital intends to assign or transfer employees from 
one location to another as needed. Work has been transferred, but not work opportunities. In 
other words, the merger of the two former hospitals has not led to a situation where the fundamen- 
tal integrity of the bargaining units at those two locations has been called into question. 


Sa) As indicated earlier in the decision, there was some general evidence to the effect that 
the collective agreements have prevented the Hospital from transferring employees from one bar- 
gaining unit to another, or from non-bargaining unit positions to bargaining unit positions in 
response to the merger. If this suggestion that the Hospital has been prevented from implementing 
the merger because of the existing bargaining structure had been supported by the facts, I might 
have had a different view of the matter. However, as I also indicated, the only concrete example 
which the Hospital’s representative was able to give on this point was an isolated incident in May 
of 1994 which has not been repeated. There was no evidence that the Hospital either intended or 
even wished to make this type of job assignment a common practice in the future. Likewise, there 
was evidence that if the work an employee performed was transferred from one site to another, the 
Hospital’s preference would be to have that employee follow the work rather than be laid off but 
that the separate collective agreements could be an impediment to employee transfers. However, 
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again, there was no evidence to the effect that such employee transfers relating to these bargaining 
units were any part of the Hospital’s plans for the implementation of the merger. 


33: The Board has described the remedies under section 64(6) as “extraordinary” (see Loeb 
Inc.), no doubt because of the potential of these remedies to fundamentally alter bargaining struc- 
tures in a workplace. The Board will not hesitate to invoke the relief, however, where new busi- 
ness structures give rise to illogical bargaining arrangements. Further, as the Board indicated in 
The Municipality of Metropolitan Toronto, the Board may be disposed to give less weight to the 
pre-existing status quo where, as in an essentially two-union situation, there is no issue about con- 
tinued representation of employees. However, the Board does have to be satisfied that the logic of 
the current collective bargaining structure in the case of this Hospital has been called into question 
as a result of the merger, and I am not convinced that the evidence has established this. 


34, In argument, the Hospital referred to the ‘“‘Guidelines for Employee Transfer Arrange- 
ments in Hospital Service Rationalization” referred to earlier in this decision. It was stated that the 
Guidelines, to which OPSEU and the Hospital agreed, address the situation before the Board and 
ought to govern. If the submission is that by incorporating these Guidelines into their collective 
agreement the parties intended the Board to apply the provisions of those Guidelines in an applica- 
tion made under section 64(6), I cannot agree. It is clear from that document that the Guidelines 
are meant to be exactly that, Guidelines. It is also clear that the parties have specifically left open 
the right to apply to the Board in the event of a disagreement about the labour relations impact of 
a hospital merger. Nothing in those Guidelines prevents parties from obtaining remedies consistent 
with the Board’s interpretation and application of section 64(6). In any event, it is not said that the 
Guidelines in any way bind ICTU, one of the parties to this proceeding. 


6h) The Hospital’s application for relief under section 64(6) is accordingly dismissed. 


36. During the course of the hearing, counsel for OPSEU raised an issue pertaining to cer- 
tain paramedical employees working at the Perth location, formerly employed by the Smiths Falls 
Hospital and now employed by the new Hospital. OPSEU asks the Board to declare that these 
employees are part of its bargaining unit as a result of this sale. This issue was not fully argued, nor 
was there a sufficient factual basis provided upon which I can make any determination. If OPSEU 
wishes a determination, I direct that it provide submissions in writing along with the factual basis 
of those submissions, to the Board and to the other parties. The other parties will have an opportu- 
nity to note any factual disagreement and provide their written submissions. The parties’ submis- 
sions should address the issue of whether section 64(6) has any application to the OPSEU par- 
amedical bargaining unit at Perth. 


a. Finally, during the course of the hearing, ONA, as an intervenor, requested that the 
Board make certain directions regarding the description of its bargaining unit, and the managerial 
status of certain persons (for which it requests the appointment of a Labour Relations Officer). 
These matters are beyond the scope of the hearing before me and indeed, it is not clear to me that 
they arise as issues under section 64 of the Act, as opposed to other provisions of the Act. ONA is 
free to pursue these issues, if still outstanding, under the appropriate provisions of the Act. 
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4625-94-R Ontario Public Service Employees, Applicant v. St. Mary’s of the Lake 
Hospital, Responding Party v. Kingston General Hospital, Intervenor #1 v. Asso- 
ciation of Allied Health Professionals: Ontario, Intervenor #2 v. The Religious 
Hospitallers of Saint Joseph of the Hotel Dieu of Kingston (Hotel Dieu Hospital), 
Intervenor #3, v. Employees’ Association, St. Mary’s of the Lake Hospital, 
Intervenor #4 v. Canadian Union of Public Employees and its Local 1974, 
Intervenor #5 


Sale of a Business - Remedies - Parties agreeing that ongoing rationalization of rehabilita- 
tion services previously provided by three Kingston hospitals constituting ‘‘sale of a business’’- 
Board satisfied that process of rationalization sufficiently crystallized so as to constitute intermin- 
gling - Board asked to determine seniority issues under section 64(6) of the Act - Board directing that 
employees transferred into St. Mary’s Hospital bargaining unit who had previously been employed 
at Hotel Dieu Hospital (subject to OPSEU collective agreement) or Kingston General Hospital (sub- 
ject to CUPE collective agreement) should have their accrued seniority recognized in full 


BEFORE: Roman Stoykewych, Vice-Chair. 


APPEARANCES: David Wright, Robin Gordon, Ed Ogobowski, Barbara Linds, Roger Haley and 
Fern Abraham for the applicant; Kees Kort and Gwen Pooley for the responding party; Steven 
Menard and Peter Lewis for Kingston General Hospital; M./; Rotman and Maureen Fraser for 
Association of Allied Professionals: Ontario; Tony Button for Hotel Dieu Hospital; Phillip G. 
Hunt and Brian Harris for Employees’ Association, St. Mary’s of the Lake Hospital; Linda Dum- 
bleton and John Bastos for Canadian Union of Public Employees. 


DECISION OF THE BOARD; October 3, 1995 


i This is an application pursuant to the provisions of section 64 of the Labour Relations 
Act. The portion of that section relevant to the present application reads as follows: 


64.(6) This subsection applies if the successor employer carries on one or more other businesses 
and the successor employer intermingles the employees of the business sold to him, her or it 
with those of another business. On application, the Board may, 


(a) declare that the successor employer is no longer bound by the collective 
agreement to which the predecessor employer was bound; 


(b) determine the unit or units of employees that are appropriate for collective 
bargaining; 


(c) declare which trade union or council of trade unions, if any, becomes the 
bargaining agent for the employees in each of the bargaining units, 


(d) amend, to the extent the Board considers necessary, any certificate issued 
to a trade union or council of trade unions or any bargaining unit defined in 
any collective agreement, and 


(e) define or redefine the seniority rights under any collective agreement of the 
employees concerned. 


Ds The application, brought by the Ontario Public Service Employees Union (““OPSEU”), 
arises out of the ongoing rationalization of rehabilitation services previously provided by the three 
Kingston hospitals. In labour relations terms, the primary consequence of the rationalization is the 
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transfer of all rehabilitation services currently being provided by personnel in the rehab units of 
Kingston General Hospital (““KGH”’) and Hotel Dieu Hospital (““HDH”’) to a consolidated ‘“‘Re- 
gional Rehabilitation Centre” operating out of facilities at St. Mary’s of the Lake Hospital 
(“SMOL”). Upon the completion of this transfer process, which is expected to take place in a 
piece-meal fashion spanning several years, the rehab units of KGH and HDH will both be closed. 


- The bulk of the employees at SMOL are represented by the Employees’ Association of 
St. Mary’s of the Lake Hospital (“EASMOL”), which has concluded a series of collective agree- 
ments with the employer hospital with respect to separate units of full-time employees and part- 
time employees. The scope clause of the collective agreements cover a broad range of employees, 
including those engaged in RPN, clerical and office, janitorial, maintenance, kitchen staff and 
therapy aide capacities. Also present at SMOL is a bargaining unit of nurses represented by the 
Ontario Nurses Association (“ONA”) and one of paramedical personnel, represented by the Asso- 
ciation of Allied Health Professionals: Ontario (“AAHP:0O”’). It is anticipated that a total of 
approximately 57 full-time and 37 part-time employees will be transferred from KGH to SMOL, 
and 11 full-time and 8 part-time employees will be transferred from HDH to SMOL. 


4. The majority of the contemplated transfers are to positions that are presently covered 
by SMOL’s collective agreements with AAHP:O and ONA. It appears that SMOL and the unions 
concerned have reached agreement with respect to a substantial majority of the matters related to 
these transfers, including that of the recognition of employees’ seniority upon transfer or a “‘dove- 
tailing” basis. However, no such agreement has been reached with respect to the approximately 24 
full-time and 12 part-time employees currently represented at their hospitals by the Ontario Public 
Service Employees Union (““OPSEU”) and the Canadian Union of Public Employees (‘““CUPE”), 
who are transferring into positions within the scope of the collective agreements between SMOL 
and EASMOL. The present decision of the Board is concerned with the question of retention of 
these employees’ seniority upon their transfer to SMOL. 


* KR 


> All of the parties to this application are in agreement that the above-described rational- 
ization process constitutes a “sale of a business” within the meaning of section 64 of the Act. Fur- 
thermore, both OPSEU and CUPE concede that they have no claim to the bargaining rights at 
SMOL as a result of the transfer of employees formerly represented by them into the EASMOL 
units, and agree that EASMOL is appropriately the bargaining agent for the now-enlarged units. 
Finally, all parties, with the exception of EASMOL, are in agreement that the seniority of the 
transferred employees that accrued under the collective agreements of CUPE and OPSEU should 
be recognized once they are in the EASMOL units, and in that respect, the seniority “‘lists” of the 
incoming employees ought to be “dove-tailed” with those of the existing complement. By contrast, 
EASMOL takes the position that seniority of employees entering into its bargaining units should 
not to be recognized, and that the incoming employees ought to be “end-tailed” for purposes of 
their placement on the seniority list. 


6. The matter came on before me for hearing on July 6, 1995. Earlier, in correspondence 
dated June 9, 1995, the Board was advised that the parties had reached the following agreements 
at a Labour Relations Officer meeting the previous day: 


“(1) The transfer of Rehabilitation Services from Hotel Dieu Hospital and Kingston Gen- 
eral Hospital to St. Mary’s of the Lake Hospital constitutes a “sale of a business” 
within the meaning of section 64 of the Labour Relations Act. 


(2) The Applicant, the Responding Party, and all the intervenors agreed to deal with the 
issue of seniority rights of those persons who would transfer from Hotel Dieu Hospi- 
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tal and Kingston General Hospital to St. Mary of the Lake Hospital in isolation and 
without prejudice to any rights of the Applicant, the Responding Party, or all of the 
intervenors with respect to any other issues which may arise in these proceedings. 


(3) That the Board convene a hearing to deal with the seniority issue as soon as possi- 
ble.” 


ie Nevertheless, at the outset of proceedings, counsel for EASMOL took the position that 
the Board could not determine the seniority issue because an “intermingling of employees” within 
the meaning of subsection 64(6), had not yet occurred. Therefore, it was submitted, the application 
with respect to the seniority determination was premature. With respect to the agreement of June 
8, 1995, counsel argued that the caveats included in paragraph (2) preserved his client’s right to 
make the prematurity argument and that, in any event, the agreement of the parties in itself could 
not provide the Board with powers it did not otherwise possess by virtue of statute. All of the other 
parties present at the hearing opposed the motion, relying both upon the terms of the above-noted 
agreement and the assertion that intermingling had in fact occurred. After considering the parties’ 
submissions I ruled orally that I would proceed to hear the merits of the parties’ dispute on the 
assumption that the Board possessed the necessary powers to do so. Since the date of the hearing, 
I have further concluded that the circumstances are such that it would be appropriate for me to 
exercise my discretion under section 64(6)(e). The following are my reasons for so determining. 


8. Although the parties’ procedural agreement appears to contemplate the Board enter- 
taining the parties’ submissions and issuing a ruling with respect to the seniority issue, (particularly 
since the caveats relate to issues other than seniority) it is not necessary for me to rely upon that 
agreement to proceed to the merits of this application. That is because I am satisfied that, in any 
event, an intermingling of employees within the meaning of subsection 64(6) of the Act has 
occurred. 


OF I accept that none of the affected employees have been physically transferred from their 
respective hospitals to SMOL, and that the rationalization process is far from complete. Neverthe- 
less, the Board notes that the full effects of the rationalization are hardly a matter for speculation, 
and that the employer has presented a concrete and detailed plan with respect to both the rational- 
ization and the contemplated labour relations effects of the transfer. Further, pursuant to this plan, 
a portion of the work forces of the predecessor hospitals are already operating under the direction 
of SMOL personnel (albeit in their predecessor hospitals), and various labour relations processes 
have been put into place in order to effect the “physical” transfer of employees: particular posi- 
tions have been selected for the move, and the affected employees and their bargaining agents 
have been notified that they will be subject to the transfer. Indeed, it appears that the rationaliza- 
tion process is in significant measure deadlocked due to uncertainty over the seniority issue, as 
senior employees in both HDH and KGH are understandably reluctant to agree to such transfers 
in circumstances in which their substantial seniority could be jeopardized. 


10. Subsection 64(6) of the Act provides the Board with certain powers to reconfigure exist- 
ing collective bargaining structures that have ceased to become reflective of, or responsive to, the 
new array of labour relations interest arising from a successor employer’s “intermingling” of 
employees of a “purchased” business with those of another business. The Board has generally 
adopted a purposive approach in its interpretation of the “intermingling” provisions. Thus, while 
the “‘side-by-side” integration of two previously distinct workforces has been viewed as the best 
evidence of intermingling, the Board has also made it clear that a physical transfer of employees is 
not a necessary prerequisite to the exercise of its discretion, provided that the operational pro- 
cesses of two recently-merged entities are such as to give rise, in a substantial manner, to the 
labour relations mischief intended to be addressed by these provisions. (Caressant Care Nursing 
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Home [1984] OLRB Rep. Aug. 1060; Union Felt Products ( Ontario), Decision of the Board, July 
15, 1992) [now reported at [1992] OLRL Rep. July 871] In this regard, mere speculative harms that 
might affect the operations of a business entity cannot be the basis upon which the Board exercises 
its powers under subsection 64(6). That, however, is not the case in the present instance, nor are 
the circumstances such as to make me conclude that a party to this proceeding is seeking an “‘ad- 
vance ruling” from the Board. Given the relatively advanced Stage of the rationalization process in 
the present application, and the clear direction in which that process is manifestly headed, the 
labour relations difficulties that are encountered can hardly be characterized as hypothetical. In 
particular, the reluctance of employees to transfer from one hospital to another is not a potential 
problem, but a current obstacle to the successful integration of the three units. With that in mind, 
it is clear that the statutory objectives underlying subsection 64(6) would be fulfilled, and more 
generally, important labour relations interests advanced, were the Board to exercise its powers to 
assist in the orderly transfer of employees. 


ili Accordingly, particularly bearing in mind that the kind of mischief to which the inter- 
mingling provisions of the Act were directed has fully materialized, I am satisfied that the rational- 
ization process of the three units has sufficiently crystallized so as to constitute an intermingling of 
employees within the meaning of subsection 64(6) of the Act and that it is otherwise appropriate to 
exercise the discretion accorded to the Board under these circumstances. 


* * & 


i Under subparagraph 64(6)(e) of the Act, the Board has been given the power to resolve 
questions related to collective agreement seniority rights upon an intermingling of employees 
resulting from the sale of a business. The grant of discretion is worded broadly and, while there is 
some case law to provide guidance with respect to the disposal of seniority list questions in the con- 
text of unfair representation claims (Dufferin Aggregates, [1982] OLRB Rep. Jan. 35; Michael 
Burkett, [1988] OLRB Rep. March 274) and, perhaps more usefully, in the context of the combina- 
tion of bargaining units (F.M.G. Timberjack, [1995] OLRB Rep. Feb. 115), there is little authority 
that is of practical assistance with respect to the function required of the Board in the present 
application. 


ER Nevertheless, the practical labour relations considerations that emerge from these cir- 
cumstances are neither unique nor unusual. For that reason, argument with respect to the seniority 
issue proceeded, in significant measure, on the basis of consensus as to the relevant applicable 
principles. Thus, all parties argued that, in the absence of agreement between the parties on the 
seniority question, and particularly as between the SMOL and EASMOL (which are the parties to 
the collective agreement in question) it was appropriate for the Board in this instance to exercise 
what was characterized as an “interest arbitration” function with respect to the seniority question. 
(See Saint-Vincent Hospital, [1995] OLRB Rep. May 677.) In this respect, the role of the Board is 
to consider the competing claims to seniority in light of the prevailing circumstances, and to effect 
an optimal resolution of the interests involved. In the course of such a balancing of interests, con- 
siderable weight ought to be placed in favour of the retention of seniority, given its enormous sig- 
nificance to employees in the collective bargaining system. For that reason, an employee’s senior- 
ity ought not to be abrogated except in the most unusual circumstances. In the context of the 
merger of seniority lists, the parties were in further agreement that, absent some compelling justifi- 
cation, for which objective evidence is required, it is the usual practice to “dovetail’’, or to other- 
wise accord recognition of seniority. 


14. The parties, of course, differed as to the applicability of these principles to the present 
case and, in effect, what weight to accord the respective claims to seniority. Each of the parties, 
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with the exception of EASMOL, argued that a dovetailing of the seniority lists should be directed, 
in which “incoming” employees would have their accumulated seniority recognized in full, and for 
all purposes, under the relevant EASMOL collective agreement. Counsel for EASMOL, by con- 
trast, submitted as appropriate various forms of “‘end-tailing”, each of which had the result of plac- 
ing the employees entering into the bargaining units at the bottom of the current seniority lists. It 
was the thrust of the argument that the present circumstances were precisely such as to place them 
outside the application of the principles enumerated above because of the disproportionate preju- 
dice to the interests of the current EASMOL employee that would result from a dovetailing of the 
lists. 


£5. It is noteworthy that, in response to my questions during counsel’s submissions as to 
whether a form of seniority list integration other that the extreme options presented in argument 
had been considered by the parties, I was advised that various such possibilities had been thor- 
oughly discussed and repeated as inappropriate in their settlement discussions. No such intermedi- 
ate positions were advanced by any party during the course of the proceedings before me and, 
under such circumstances, I have not considered such options in the course of my deliberations. 


16. Having regard to all of those circumstances, I am satisfied that a merged seniority list in 
which the incoming employees have their seniority recognized in full would be appropriate in this 
application. The rationalization of the three rehab units, as it is described in the voluminous mate- 
rials filed with the Board and as elaborated upon in the submissions of counsel, contemplates a 
transfer of both functions and corresponding funding for positions. It does not entail the overall 
reduction of staffing levels. While, of course, it is difficult to be sanguine today with respect to 
prospects of continued employment in the publicly-funded sector, I note that the employer 
(SMOL) has made a “soft”? commitment to the union that no loss of jobs would ensue directly 
from the reorganization. Furthermore, the positions being transferred into the EASMOL units 
appear for the most part to be relatively specialized ones, with a high correlation between the func- 
tion and the employee transferred. Thus, while it is true that the average seniority of the incoming 
employees is high relative to employees in the EASMOL units (and, as a result, the incoming 
group would, on average, have a higher claim to seniority-based benefits were their seniority to be 
recognized), it is far from clear as to whether displacement would result from the rationalization, 
at least in the foreseeable future. 


7, Thus, to use the language of the authorities referred to by counsel for EASMOL 
(Greater Niagara General Hospital, unreported arbitration decision of Gail Brent, dated April 25, 
1995; Central Okanogan School District No. 223 v Renaud (1992), 95 D.L.R. (4th) 577 (S.C.C.)), 
this is not a case in which the size of the ““economic pie” remains unchanged, and for which there- 
fore the appropriate question might be whether incoming employees are to be “accommodated”. 
Instead, to continue the analogy, the employees entering into the EASMOL bargaining unit by vir- 
tue of the rationalization bring with them (in addition to their claim for recognition of seniority) an 
additional piece of that ‘“‘pie”, commensurate in size to their numbers, in the form of a discreet, 
ongoing, and viable unit. 


18. In such circumstances, what is required is a balancing of interests informed by the 
importance of seniority to employees, and in which the respective claims to seniority of each of the 
groups are accorded substantially equal weight. Bearing this in mind, I do not find that the inter- 
ests of the EASMOL employees in general would be adversely affected to a substantial degree 
were the seniority lists to be dove-tailed, and certainly not in a such a manner as to warrant the 
total non-recognition of the incoming employees’ seniority. Indeed, to place the incoming employ- 
ees at the bottom of the seniority list in these circumstances would in many respects create a wind- 
fall for the employees currently in the EASMOL bargaining unit. 
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10: Furthermore, I do not find compelling the argument advanced by counsel for EASMOL 
to the effect that a dovetailing of seniority lists would effect a disproportionate unfairness upon a 
specific group of employees in the bargaining unit who were formerly employed at the nearby 
Ongawanada Hospital. These employees were transferred into the EASMOL unit in 1990 on an 
end-tail basis upon the closure of a portion of that hospital. Of the 26 employees who transferred 
in 1990, some 23 have remained at SMOL. Given the relative absence of hirings in the interim, 
they remain, as a group, at or near the bottom of the seniority lists. All 24 of the proposed full- 
time transferees from KGH and HDH have more seniority than any of the full-time employees in 
the ““Ongawanada group”. While some of the part-time employees who transferred from Ongawa- 
nada have accrued more seniority than the incoming part-time employees, on average they would 
enjoy considerably less seniority than would the employees coming from KGH or HDH. The 
incorporation of the incoming employees on a dove-tail basis in these circumstances, it was con- 
tended by counsel for EASMOL, would have the effect of “leap-frogging”’ the incoming employ- 
ees in seniority terms over employees who had worked at SMOL for almost five years. For that 
reason, an approach consistent with this ‘‘past practise’, it was submitted, would produce a more 
equitable result. 


20; It is, of course, clear that the “Ongawanada”’ employees, as a group, would remain the 
most vulnerable to layoffs and have a commensurably weaker claim to collective agreement bene- 
fits based on seniority were they to remain at or near the bottom of the seniority list (as would be 
the case in the event that the lists were dovetailed). Conversely, there is no question that their 
interests in this respect would be substantially advanced were the seniority of the incoming employ- 
ees not to be recognized. That, however, is not the same as establishing that a dovetailing of the 
seniority lists would cause unfairness to them; nor is it apparent how, in the circumstances 
described above, the end-tailing of the incoming employees, all of whom have greater seniority, 
would produce a result in any respect more equitable. 


pAM In this respect, I am prepared to place considerably more weight upon the incoming 
employees’ claims to retention of seniority than upon the claims to equal treatment that arise from 
the “‘past practise” of end-tailing. From the perspective of the Ongawanda employees, the ratio- 
nalization of the rehab units on a dovetail basis can by and large be viewed as a “neutral” event. 
There is an expectation neither of job loses nor displacement resulting from the transfers. Subse- 
quent events may well trigger layoffs, and in such an event, the Ongawanda group would likely be 
affected first and hardest. That, however, was also the case prior to the any transfers taking place, 
and in this respect, their vulnerability to layoff appears to result less from the rationalization than 
from their placement at the bottom of the list in 1990. Indeed, their very existence as a recogniz- 
able “group” is entirely a by-product of their being end-tailed. Under such circumstances, I am not 
persuaded that the employees in the Ongawanda group would be so seriously prejudiced by the full 
recognition of the incoming employees’ seniority as to warrant a continuation of the end-tailing 
practise. 


an Finally, as discussed earlier, the employer’s interest in these circumstances is clear, sub- 
stantial and worthy of serious consideration. In the course of the rationalization process, the 
employees who are subject to transfer appear to be provided the option of moving to the ‘“‘Re- 
gional Rehabilitation Centre” at SMOL or of remaining at their former hospitals in a different 
capacity. As noted above, employees, most of whose seniority is substantial, would be understand- 
ably reluctant to agree to a transfer to SMOL were there seniority not to be recognized. Thus, the 
employer’s ability to attract the most experienced complement of employees to work in the newly 
consolidated rehabilitation centre would be seriously jeopardized, and the success of the entire 
rationalization process placed into considerable doubt were the seniority of the incoming employ- 
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ees not to be recognized. In my view, this is a further, weighty consideration militating in favour of 
recognizing the incoming employees’ seniority. 


235 As a result I am satisfied that the full recognition of the seniority of employees entering 
the EASMOL bargaining unit constitutes the most equitable and, in labour relations terms, most 
feasible reconciliation of the interests in the present application. In particular, I am not persuaded 
that the interest of the EASMOL. employees would be affected in such a manner or to such a 
degree as to outweigh the interest in the retention of seniority by the incoming employees. 


24. Accordingly, having regard to the foregoing, the Board: 


(a) declares that the transfer of Rehabilitation Services from Hotel Dieu _ 
Hospital and Kingston General Hospital to St. Mary of the Lake 
Hospital constitutes a “‘sale of a business” within the meaning of sec- 
tion 64 of the Labour Relations Act; 


(b) declares that, as a result of the aforementioned transfer, an intermin- 
gling of employees has occurred within the meaning of subsection 
64(6) of the Labour Relations Act; 


(c) directs that the employees transferred into the EASMOL bargaining 
unit who had previously been employed at Hotel Dieu Hospital or 
Kingston General Hospital subject to the provisions of the OPSEU 
and CUPE collective agreements shall have the seniority they 
accrued under those agreements recognized in full upon their entry 
into the EASMOL bargaining unit. 


Das The Board remains seized with respect to any questions which may arise from the 
implementation of this decision, as well as with respect to those other matters raised by the parties 
in their materials filed with the Board in this application. 


1346-90-R; 1347-90-R; 11617-90-U; 1830-90-U Teamsters Local Union No. 419 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Applicant v. Steinberg Inc. (Miracle Food 
Mart Division) and The Great Atlantic and Pacific Company of Canada Limited, 
Respondents v. Retail, Wholesale and Department Store Union, AFL CIO GHC. 
and its Local 414, Intervenor; R. Carniel et al, Complainants, v. Steinberg Inc. 
(Miracle Food Mart Division) and The Great Atlantic and Pacific Company of 
Canada Limited, Respondents; Teamsters Local Union No. 419 affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, Complainant v. Steinberg Inc. (Miracle Food Mart Division) and The 
Great Atlantic and Pacific Company of Canada Limited, Respondents. 


Duty to Bargain in Good Faith - Sale of a Business - Related Employer - Unfair Labour 
Practice - Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by Stein- 
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berg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and group of employ- 
ees alleging that structure of sale transaction motivated by anti-unimus against Teamsters, that A&P 
breached Act by refusing to hire Steinberg distribution centre employees because of their member- 
ship in Teamsters, and that Steinberg bargained in bad faith by representing that collective agree- 
ment concessions would ensure job security and then selling Ontario operations and closing distribu- 
tion warehouse - Applications dismissed 


BEFORE: Susan Tacon, Vice-Chair, and Board Members G. O. Shamanski and R. R. Montague. 


APPEARANCES: J. James Nyman and Robert McGibbon for the applicant in Board Files 1346- 
90-R and 1347-90-R; Paul Jarvis for Steinberg Inc., D. J. Shields and Tom Zakrzewski for The 
Great Atlantic and Pacific Company of Canada Limited; Bernard Hanson, Susan Ballantyne and 
Robert McKay for the intervenor in Board Files 1346-90-R and 1347-90-R; David Moore and 
Michael Battista for the complainants in Board File 1617-90-U. 


DECISION OF SUSAN TACON, VICE-CHAIR, AND BOARD MEMBER G. O. SHAMANSKI; 
October 2, 1995 


if The applications and complaints herein were filed prior to the amendments to the 
Labour Relations Act in 1991 and 1992. For convenience, references utilize the section numbers in 
effect prior to those amendments without specific notation. Board Files 1346-90-R and 1347-90-R 
are applications pursuant to section 63 and 1(4) of the Act, respectively. Board File 1617-90-U is a 
complaint pursuant to section 89 of the Act, alleging violation of sections 15, 64 and 66. Board File 
1830-90-U is a complaint pursuant to section 89 of the Act, alleging violation of sections 15, 64, 66 
and 70. 


2 Also for convenience, the parties are referred to as: the “Teamsters” [Teamsters Local 
Union No. 419]; the “individual complainants” [R. Carniel et al.]; “Steinberg” [Steinberg Inc. 
(Miracle Food Mart Division)]; “A & P” [The Great Atlantic and Pacific Company of Canada 
Limited]; the “RWDSU” [Retail, Wholesale and Department Store Union and its Local 414]. 
Near the conclusion of the hearing, counsel for Steinberg noted that the name of the company was 
changed to 2841-1585 Quebec Inc.; however, for ease of reference, the name Steinberg is used 
throughout. Without objection, the RWDSU was added as an intervenor with respect to Board 
Files 1346-90-R and 1347-90-R. The RWDSU is the bargaining agent for the A & P distribution 
centre employees. The RWDSU and A & P are parties to separate collective agreements in respect 
of the full and part-time employees. Also near the conclusion of these proceedings, counsel for the 
RWDSU indicated that the proper name of the intervenor was: Retail Wholesale, Canada, Cana- 
dian Service Sector Division of the United Steelworkers of America, Locals 414, 422, 440, 448, 
461, 483, 488, 1000, 1688. All parties were afforded the opportunity to fully participate in the com- 
plaints and applications, which were heard together. 


3. The matters raised in the above complaints and applications are usefully sketched at this 
juncture. This is intended to give an overview of the issues and, hence, is somewhat simplified in 
its description. The matters are dealt with in more detail infra. In Board Files 1346-90-R and 1347- 
90-R, the Teamsters asserted that Steinberg sold its distribution business as well as its retail opera- 
tion (“Miracle Food Mart stores’’) in the Province of Ontario to A & P, notwithstanding the fact 
that Steinberg closed its distribution centre in Ontario and the Miracle Food Mart stores were sup- 
plied through the existing A & P warehouses. It was argued that a sale of a business declaration 
should issue and, thereby, bind the respondent A & P to the Teamsters collective agreement. In 
the alternative, the Teamsters submitted that a section 1(4) application should be granted. The 
individual complainants supported these applications. Relief in addition to the declarations was 
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also sought by the Teamsters and the individual complainants. In Board File 1617-90-U, the indi- 
vidual complainants asserted that the structure of the sale transaction was motivated by an anti- 
union animus against the Teamsters and the individual complainants by reason of their member- 
ship in the Teamsters. Further, it was asserted that the respondent A & P breached the Act in 
refusing to hire or consider for employment the current Steinberg distribution centre employees 
because of their membership in the Teamsters. As against Steinberg, the individual complainants 
asserted that Steinberg had bargained in bad faith in concluding the collective agreement in March 
1989 allegedly on representations of ensuring job security in return for concessions and then in sell- 
ing the Ontario operations and closing the distribution warehouse in the Summer and Fall of 1990. 
The allegations in Board File 1830-90-U by the Teamsters mirror those in Board File No. 1617- 
90-U of the individual complainants. 


4. It is necessary to briefly summarize the adjudication of these matters to date. On Octo- 
ber 4, 1990, the Board (differently constituted, in part) made a number of rulings regarding sched- 
uling and related matters, reflecting discussions and agreements amongst the parties. In March 
1991, the Board dealt with a dispute regarding production of documents. In February 1992 
[reported at [1992] OLRB Rep. Feb. 223], the Board also issued a ruling regarding the obligation 
of the respondent Steinberg to produce a witness to lead viva voce testimony to satisfy the statu- 
tory duty under section 64(13). By June 1992, there had been over twenty-five days of hearing and 
it appeared that the remaining dates scheduled in June would complete the evidence and submis- 
sions of the parties. However, at that time, counsel for the respondent Steinberg indicated that an 
order under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “C.C.A.A.’) 
had been signed by Judge Denis of the Quebec Superior Court on May 31, 1992, the effect of 
which, it was asserted, was to stay the instant Board proceedings: see [1992] OLRB Rep. July 860. 
Following submissions, the Board ruled that the court order did operate to stay the instant pro- 
ceedings as against Steinberg. The Board outlined the options available to the Teamsters and the 
individual complainants to await the expiration of the stay order, to obtain a modification of the 
stay order or to withdraw the complaints pursuant to section 89 against Steinberg and confirm that 
no relief was sought against Steinberg in the section 64 application. In the event, the resumption of 
the hearing awaited the expiration of the stay order. Because of the stay order and, when the hear- 
ing did reconvene, the illness of the final witness, these proceedings were not completed until late 
June 1994. In total, there were over thirty days of hearing. 


>: The Board next sets out it factual findings. In doing so, the Board has weighed and 
assessed the testimony, in view of the usual factors relating to credibility of the witnesses, and in 
the context of the documentary evidence and what is reasonably probable in the circumstances. 
Twelve witnesses testified. As well, over one-hundred and sixty documents were filed in evidence. 
The Board has not attempted to recount the voluminous evidence in detail but has focused on 
those matters considered relevant to the various issues. With respect to credibility, the Board notes 
that the witnesses were testifying to matters which had occurred, in some cases, many months or 
years in the past and, in the Board’s view, were giving their evidence to the best of their ability in 
the circumstances. Where necessary, the Board has resolved conflicts in the testimony, although 
such conflicts were relatively rare. Any specific comments regarding credibility are given at the 
appropriate point in the factual findings or analysis. 


FACTUAL FINDINGS 


Background 


6. The respondents in these complaints and applications are Steinberg and A & P and con- 
cern the transaction between them which culminated in what is described as an asset sale and pur- 
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chase in July 1990. There is no dispute that a ‘“‘sale” occurred between the parties with respect to a 
number of “‘stores” formerly operated by Steinberg and that A & P accepted its status as a succes- 
sor employer with respect to the employees of those stores. What is in dispute, in part, is whether 
the warehouse operated by Steinberg was included in the “sale” and whether the deal was specifi- 
cally structured to exclude the warehouse because of anti-Teamster animus. For convenience, the 
term “‘sale” is used in describing the transaction in July 1990 without implication as to the legal 
consequences of the transaction with respect to the applications and complaints until the Board 
expressly deals with those allegations infra. It should also be noted that the terms “‘warehouse”’ 
and “distribution centre” are used interchangeably, although the “distribution centre/warehouse”’ 
actually comprises several locations in the Toronto area for both A & P and Steinberg. 


ae Steinberg had its origins as a family controlled business in Quebec. Prior to July 1989, 
the corporation continued to be controlled by the Steinberg family but had expanded to include 
supermarket chains in Quebec and Ontario under various banners, considerable real estate hold- 
ings and investments in other food related operations (such as, Valdi, Price Club Canada, Lantic 
Industries, and Smitty’s in the United States). This thumbnail description is not intended to cap- 
ture the extensive and diversified components of the Steinberg operations. The retail food opera- 
tion had been unionized for many years and collective agreements were negotiated and renewed. 


8. The Ontario retail food operation included about seventy retail grocery supermarkets in 
its Miracle Food Mart Division (“MFM”) under the banners of Miracle, Ultra Mart and Basics. 
The employees in the stores, both in Ontario and Quebec, were represented by various locals of 
the United Food & Commercial Workers (“UFCW”’). Steinberg utilized four distribution centres 
in the Toronto area to service the stores, although the major centre was located at 75 Rexdale 
Blvd. Steinberg also operated a fleet of tractors and trailers to deliver product to the stores. In 
Ontario, there were approximately 10,000 employees represented by the UFCW in the stores; 
apparently, the UFCW also represented roughly 45 employees in maintenance. 


9) The Teamsters, as noted, represented the approximately 375 warehouse employees, 
including the roughly 100 drivers of the delivery fleet but excluding the maintenance employees. 
The distribution centre employees bargained independently of those in the stores. The distribution 
centres were physically separate from the stores and the head office at 65 Rexdale. The reporting 
lines for the distribution centres also differed from those at head office and the stores. 


10. A & P also operates a retail supermarket chain in Ontario. The Canadian corporation is 
controlled, as a wholly-owned subsidiary, through its American parent which is, in turn, controlled 
by the Tenglemann Group of Germany. Prior to the transaction in question, A & P operated over 
two hundred stores under two banners (A & P and Dominion). The Dominion stores were 
acquired in 1985. The retail supermarket employees of A & P (and of the acquired Dominion 
stores) were represented by the UFCW, the RWDSU and, at some locations, by the United Steel- 
workers of America. The stores were serviced through distribution centres located at The West 
Mall and Vickers Road. The warehouse employees were also represented by the RWDSU (Local 
414) in full and part-time bargaining units. At the relevant time, the approximate number of 
employees in those units was 500 and 120, respectively. Prior to the instant transaction, the work 
force totalled roughly 21,000 employees. It should be noted that, in the United States, A & P also 
has bargaining relationships with the Teamsters. 


ae It is useful to briefly describe the distribution centres of A & P. The West Mall provided 
roughly 1,000,000 sq. ft. of space, including dry grocery, frozen food and a truck court. At Vickers 
Road, there was over 160,000 sq. ft. for produce, dairy and meat. As well, as a result of the 
Dominion purchase and resulting centralization of warehouse facilities, A & P had an additional 
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300,000 sq. ft. of warehouse space at its head office. That space was not being utilized as a ware- 
house facility and was subject to a short-term lease. 


12 A & P, unlike Steinberg, does not deliver product to the distribution centres from the 
suppliers and from the distribution centres to the stores using its own fleet of trucks and trailers. 
Rather, that function is contracted out to Wilson Transport or suppliers deliver directly to the dis- 
tribution centres and/or the stores. Product may also be delivered directly to stores by wholesalers 
(such as the Oshawa Group) rather than individual suppliers. The only departure from this format 
since at least 1987 was for the year following the acquisition of the Dominion stores. For that 
period, the Dominion fleet was retained but then was sold and the drivers transferred into the 
warehouse in accordance with bargaining unit seniority. 


iS; Prior to the sale in July 1990, A & P and Steinberg operated competing retail supermar- 
ket chains in Ontario. As between the two companies, there was no common ownership, directors, 
management or financial control. As a result of the sale, while a few management personnel asso- 
ciated with MFM were offered positions with A & P, there continued to be no common ownership, 
directors, management or financial control. Nor were the operations of A & P and Steinberg prior 
or subsequent to the sale inter-related. For a brief period proximate to the scheduled closing, there 
was a transition team intended to facilitate completion of the sale. Thereafter, A & P acquired the 
majority of the retail supermarket stores operated by the MFM division of Steinberg in Ontario 
and operated those stores as part of its own business. The transaction included an agreement that 
Trillium Meats (a division of Steinberg) continue to supply meat and deli products to those stores 
acquired by A & P for a defined period of time. That arrangement was terminated in January 1992. 
A & P was never involved in the operation, management or ownership of Steinberg’s warehouse 
operations prior to the sale. Nor was A & P involved in the management or operation of Trillium 
Meats. 


14. Given that the allegations commence with the negotiations in 1988 between Steinberg 
and the Teamsters, it is appropriate to begin the narrative in late 1987. The events follow a chrono- 
logical order but within functional headings and are cross-referenced. 


1S: It is useful to here note the names and positions of various individuals involved in the 
events as participants and/or witnesses. The list is not exhaustive but serves to set the ‘‘cast of char- 
acters’. With respect to Steinberg, the relevant names include: Irving Ludmer, president and 
CEO; Alain Bilodeau, group vice-president, human resources (later, senior vice-president, corpo- 
rate affairs following the Socanav take-over); Pierre Guilbault, (senior vice-president, finance, 
comptroller and treasurer). Michel Gaucher, president of Socanav, acquired the controlling inter- 
est in the Steinberg empire in July 1989 in a highly leveraged buy-out. For A & P, the main figures 
consisted of: James Wood, Chairman and CEO (U.S.); Robert Ulrich, senior vice-president and 
corporate counsel (U.S.); John Dunne, president and CEO (Can.); Nigel Byars, executive vice- 
president and chief financial officer; Brian Burden, assistant director of warehousing and distribu- 
tion. John Peardon transferred to A & P as a result of the sale; he held the position of director of 
labour relations, first with Steinberg and then at A & P. 


Final Offer Selection and Labour Peace 


16. The Steinberg empire was founded by ‘“‘Sam”’ Steinberg. By late 1987, his family was 
feuding over the continued operation of the business. The family dissension was widely reported in 
the newspapers and was the topic of considerable speculation with respect to the possible impact 
on the continued operations of the firm. As well, the retail supermarket operation was in some dif- 
ficulty. At that point the labour costs in the Quebec operations were appreciably higher than their 
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major competitors and the company had been subject to a series of costly strikes and labour 
unrest. Of particular note was a month-long strike in the Montreal warehouse in September 1987. 


i At this point, two initiatives were launched which operated in parallel for a time. On 
the one hand, in early 1988, the Steinberg board of directors concluded that it was “in the interest 
of all shareholders to seek firm offers from third parties to acquire all of the equity shares of the 
Corporation and to consider other possible methods of maximizing shareholder values”. Those 
offers and any other alternatives would be compared with the prospects of continuing the opera- 
tional status quo. The investment firm of McLeod Young Weir was retained to solicit offers. There 
had been an earlier unsolicited offer from the Oxdon consortium which had been rejected by the 
Steinberg board and which had prompted a law suit by one of the Steinberg daughters. That crisis 
was resolved by the retaining of McLeod Young Weir. On the other hand, in late 1987, Irving Lud- 
mer, president and CEO, charged Alain Bilodeau, group vice-president, human resources, with 
devising a strategy to enable Ludmer to convince the Steinberg board to continue operations. 


18. The company had to address the wage and benefit discrepancy and productivity figures 
to “level the playing field” with its competitors. But also, of critical import in Bidodeau’s view, 
was the acceptance by the various unions of a collective agreement which provided for long term 
labour peace through the use of final offer selection (“FOS”’) if negotiations failed to produce an 
agreement. That is, the unions would give up the right to strike in return for arbitrated settlements 
if the parties were unable to agree. Both Bilodeau and Ludmer viewed the acceptance of the con- 
cept as critical to turning around the company’s fortunes in the retail supermarket business. Both 
actively sought to persuade the unions that such an approach to labour relations was in their com- 
mon interest in that, with labour peace, Ludmer could convince the Steinberg board to continue 
the company as a “‘going concern” and the unions would thereby preserve jobs for their members. 
FOS was regarded as a mechanism to secure labour peace for a lengthy period. Ludmer and Bilo- 
deau originally conceived of the duration of the “peace” as ten years. The deal was described as 
“nothing less than a treaty, a pact that will guarantee to both of us [Steinberg and the unions] a fair 
labour peace for at least ten (10) years to come”’. 


1: By late 1987, Bilodeau had met with the presidents of the various UFCW locals to dis- 
cuss the concept of labour peace. The UFCW represented the overwhelming majority of Stein- 
berg’s 25,000 employees in the retail supermarket Operation in Ontario and Quebec. Without the 
support of the UFCW, there was no future for the concept. Negotiations for the renewal of their 
collective agreements occurred in the spring of 1988. Final offer selection and labour peace were 
included in the company’s proposals. The negotiations were carried out in the open knowledge that 
the company was actively considering the sale of the retail supermarket operation. Steinberg 
emphasized in bargaining that the FOS concept and improved competitiveness would enable the 
company to continue as a “going concern’. Newspaper articles in that period noted the negotia- 
tions and possible sale; Ludmer was quoted as stating that, absent an agreement on FOS/labour 
peace, it was likely that the company would be sold off plece-meal. 


20. Bill Hanley, president of UFCW, Locals 175/633, indicated to Ludmer in a letter dated 
April 6, 1988, their willingness to address the company’s concerns with long-term management-la- 
bour peace and operational flexibility. He cautioned that any resulting agreement would require 
ratification by the membership. Further, the union was insisting that the provincial bargaining unit 
structure must be maintained and the FOS period be five years. 


par Bilodeau did not contact the Teamsters in Ontario regarding FOS and labour peace 
until February 1988. The trigger for raising the issue was a wildcat strike at the distribution centre. 
The chief steward had been fired as a result of his participation in the wildcat strike. Frank Gri- 
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maldi, local president and business agent, contacted Ludmer seeking a meeting to reinstate the 
chief steward. In that context, Ludmer informed Grimaldi in a telephone conversation that the 
company was “in play” and that Bilodeau would be discussing an option to retain the operational 
status quo. That matter was further elaborated at a meeting in Montreal where Ludmer reiterated 
to Grimaldi (and another union official) that the Steinberg board was actively seeking offers but 
that Ludmer was hoping to demonstrate to the Steinberg board that it was preferable to continue 
operations. Should Ludmer fail, the Teamsters’ 320 jobs were at risk. Grimaldi indicated that he 
was prepared to be flexible to protect the jobs. 


22: On February 24, 1988, Bilodeau forwarded to Grimaldi a copy of the FOS language 
already proposed to the UFCW. As the Teamsters negotiations were not scheduled to commence 
until the end of the summer, the proposal was presented outside of formal negotiations. At a meet- 
ing in March 1988, Grimaldi indicated to Bilodeau that the FOS procedure, in principle, was 
acceptable. Grimaldi pressed his own concerns regarding negotiations. Grimaldi indicated that he 
needed “‘a buck and a buck” on the wages side and wanted to reschedule the expiry of the new col- 
lective agreement to May 1991 rather than November 1990 so that the Steinberg bargaining would 
follow the conclusion of the Oshawa Foods negotiations. Informally, Bilodeau indicated that Gri- 
maldi’s objectives would be acceptable. In these conversations, there was no mention of future job 
guarantees or assurances the company would not be sold if FOS was adopted. During this period, 
Grimaldi also sought assurances regarding the employee’s pension plan if the company was sold; 
Ludmer replied in writing that Steinberg was seeking actuarial advice and intended to comply with 
all legal requirements. 


dey, In March 1988, in a letter to union members, Grimaldi, in part, commented on the sta- 
tus of Steinberg. It was noted that the company was for sale and the risks to the union if Steinberg 
was sold “‘piece by piece’. 


24. In April 1988, Grimaldi sent a telegram to Bilodeau which reiterated the Teamsters’ 
cooperation in an attempt to keep the company together. That telegram read: 


“Teamsters Local 419 will full co-operate with Steinbergs in an attempt to keep the company 
together. We are prepared to negotiate a package which includes final offer selection. This will 
apply only to Steinbergs, and not to any subsequent buyer. we would also expect a commitment 
from the company on job security as a result of these negotiations. Trust this is satisfactory.” 


2a: There was no dispute between Grimaldi and Bilodeau that the company’s response at 
this point to Grimaldi’s concerns gave no such assurances with respect to job security or the caveat 
sought regarding a subsequent buyer. Grimaldi, in writing, subsequently accepted the company’s 
position, subject to membership ratification at the appropriate time. Grimaldi agreed to FOS as an 
alternative to strikes where the parties could not negotiate a settlement; the period of labour peace 
was to be that agreed upon by the store employees. Further, should Trillium Meat discontinue the 
FOS process and a strike ensue, the warehouse employees would not refuse to cross a picket line. 


26. In May 1988, the proposed collective agreements were placed before the UFCW mem- 
bership in Ontario and Quebec. Written communiques from Ludmer emphasized the seriousness 
of the situation but also the company’s hope that, with ratification of the package which included 
FOS, labour peace and productivity gains, Steinberg could become “once again, Canada’s pre-emi- 
nent food retailer”. The UFCW locals in Ontario ratified the proposed collective agreement; the 
Quebec locals rejected the proposal. Newspaper articles reported extensively on the rejection and 
the likely impact on the future of Steinberg. The company commenced closing some stores in Que- 
bec. After further negotiations which included the intercession of the Quebec Premier’s Office, a 
collective agreement which incorporated FOS and labour peace was accepted in June 1988. 
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PNG In July 1988, the Steinberg board of directors adopted a motion to continue its retail 
supermarket operation and end negotiations with third parties concerning the sale, in some form, 
of those operations. It appeared Ludmer had convinced the Steinberg board, as he had hoped to 
do, to continue the company as a “going concern”. A Steinberg press release noted, in part, 


“According to Mr. Ludmer, ’the Board believes it is in the Company’s best interest to maintain 
its Canadian supermarket operations considering that the large majority of Steinberg’s union- 
ized food employees, in Quebec and Ontario, ratified agreements that will allow the Company 
to achieve its long-term strategic objectives with improved competitiveness and a lengthy labour 
peace 


28. Again, the matter received considerable press coverage. Ludmer was quoted as saying 
the objective was “‘to stay in business for at least another 100 years’’. Several articles bore head- 
lines to the effect that the acceptance of the collective agreements meant that the stores would not 
be sold. However, Ludmer was also quoted, with respect to the company’s rejection of the Oxdon 
bid earlier that year (for $980 million): “The family decided not to tender the control block [of vot- 
ing shares]...If somebody was to come in and make an offer that was potentially higher, the family 
would again have to decide whether it would accept that offer or not.” 


29. It is useful to note here that, while the solicitation of offers for the Canadian retail 
Supermarket operation was ended in July, the Steinberg board, in September 1988, did decide to 
pursue the possible sale of Smitty’s (an American supermarket chain) and, to that end, solicited 
offers. Nothing came of those efforts prior to the take-over by Socanav, as noted below. 


30. At that point, the UFCW collective agreements had been resolved with the inclusion of 
FOS and labour peace. In June, in what was described as a “straw vote”, the Teamsters rejected 
the FOS and labour peace language. Following that vote, Grimaldi did not retract his agreement, 
in principle, with the FOS concept. As noted, Grimaldi had sought, without success, assurances 
regarding job security and “subsequent buyer”’ language. Grimaldi had been given positive indica- 
tions with respect to his agenda of “‘a buck and a buck” and a change to the duration of the collec- 
tive agreement so that would expire after the Oshawa Group negotiations. 


I A pre-bargaining meeting was held in late August 1988. Grimaldi reiterated his agree- 
ment with FOS and labour peace provided the duration of the agreement and wages were as he 
wished. At a later meeting, Peardon confirmed this framework and raised a question regarding 
flexibility with regard to part-time employees. In this period, there is no suggestion that there were 
discussions or assurances regarding job guarantees or that the company would not again be put up 
for sale. 


52: Several formal bargaining sessions were held in September 1988. The negotiations or 
the provisions in the resulting collective agreement need not be outlined in any detail. Peardon 
headed the Steinberg team. Grimaldi was chief spokesperson for the Teamsters. Peardon and Gri- 
maldi testified. The union negotiating team included Brian Payne, John Ricchio and Michael 
Ursini. The testimony of Peardon and Grimaldi did not differ significantly with respect to the 
negotiations. The Board prefers their testimony to that of Payne, Ricchio Ursini whose recollec- 
tions, in the Board’s view, are less accurate and conflict with one another. Peardon explained the 
company’s intention to expand the warehouse business into wholesaling so as to service other 
stores, such as Valdi, Beckers and Macs, as well as the Steinberg locations. If successful, the result- 
ing increased volumes would require more employees, particularly part-timers to handle peak peri- 
ods. The efforts of Steinberg’s in that regard are noted infra. 


33. The parties successfully concluded their negotiation on October 18, 1988 after a number 
of bargaining sessions. The resulting collective agreement was ratified by the membership with a 
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large majority in support of the deal. The FOS/labour peace provisions were included as articles 18 
and 19. If the parties were unable to negotiate a renewal agreement, their dispute would be sub- 
mitted to a consensual arbitration panel which would select the position of one of the parties, with- 
out modification. The criteria for choice as between the two positions consisted of the current col- 
lective agreement and the working conditions prevailing among the competition in the region 
concerned. Article 19 contained a provision guaranteeing industrial peace for a period of 5 1/2 
years; any impasses in bargaining were to be resolved through FOS. The ‘‘buck and a buck” that 
Grimaldi wanted was agreed to by the company as was the expiry date of May 1991. That agree- 
ment did not include job guarantees or increased severance payments, despite Grimaldi’s efforts. 


34. Peardon’s notes of the negotiations were tendered in evidence. It is necessary, at this 
juncture, only to focus on the severance pay issue. The union’s initial proposal sought-severance 
pay at three times the Employment Standards Act (““E.S.A.”’) rate. The company rejected that pro- 
posal. The union’s second proposal, on September 21, 1988, sought $1,000 per year of service in 
severance. Union witnesses testified that they proposed, during bargaining, a ‘“‘bona shida’’ pay- 
ment. The term apparently refers to an Italian severance system which is extremely costly. Peardon 
rejected the concept and the matter was quickly dropped. On October 12, the union maintained its 
position regarding severance; the company continued to resist. Then, in its offer on October 18, 
the union withdrew its position on severance. In the context of the discussion regarding job secu- 
rity, Peardon pointed to his thirty year pin and commented to the effect that, if the company was 
successful in expanding into the wholesale line, the future looked bright and everyone would be 
around for another thirty years; there would be additions to the warehouse personnel, not job 
losses. The Board does not accept as credible testimony that Peardon promised life-time job secu- 
rity. 


SD: In the months following the conclusion of negotiations, the company did proceed with a 
number of steps intended to facilitate a wholesaling operation. For example, an inventory billing 
system (‘‘N.I.B.S.”) which was begun in late 1988 was continued to completion in March 1990. A 
vacuum system was installed in the warehouse, orders were printed at 75 Rexdale (rather than at 
head office) and inventory clerks at 75 Rexdale focused on wholesaling duties. As well, new refrig- 
eration was installed at the distribution centre and the produce warehouse facilities improved. On 
a broader level, Steinberg purchased several wholesale operations in Quebec and entered negotia- 
tions to acquire another wholesaler, the Knetchel Group. 


Negotiations with A & P 


36. While this section focuses on the negotiations between A & P and Steinberg, it should 
be noted that other parties were interested in acquiring parts of the Steinberg empire and were 
pursuing their own enquiries during this period. Those offers are referred to at appropriate points. 
Some of the approaches were to A & P directly, in an effort to explore possibilities for a joint ven- 
ture. 


37: In connection with the retaining of McLeod Young Weir to solicit offers in 1988, A & P 
received an information package. A & P was interested in acquiring Steinberg’s retail store opera- 
tions in Ontario. The Steinberg store locations would increase A & P’s presence in Ontario and 
provide a third banner for its operations. Additionally, given the excess capacity at the distribution 
centres, there were opportunities for “synergies” in that area as well as in administration. Those 
synergies added to the attractiveness of the business opportunity. Early on, A & P was aware of 
the bargaining agents with respect to the store and distribution centre employees and that the head 
office employees were not unionized. A & P made an initial offer to Steinberg in March 1988. That 
offer excluded Steinberg’s distribution centres and transportation operations. Byars (executive 
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vice-president and chief financial officer for A & P Canada) testified that A & P was not interested 
in acquiring the distribution or transportation operations as A & P had sufficient existing ware- 
house capacity to serve the expected increase in volume and A & P, as noted earlier, did not main- 
tain its own distribution fleet. That first offer was rejected by Steinberg. 


38. The documentary evidence before the Board included memos and handwritten notes 
from the various A & P officers involved in the prospective acquisition, termed ‘Project 100”. The 
internal documents explore a variety of options with respect to the offers to Steinberg and address 
the potential attractions or “synergies” of the acquisition. In that regard, the additional location 
(and third competitive vehicle) and the excess capacity at the West Mall are noted as the most Sig- 
nificant factors. It is not necessary to deal with those documents in detail; relevant aspects are 
noted infra. It is appropriate to note here that, at one point in the internal documents, with respect 
to the stores, A & P was prepared to retain bargaining unit employees but wished to be selective 
about non-bargaining unit employees with a 90 day “turn back” provision if thought unsuitable. 


39. One other document should be noted at this point. In 1988, in examining the McLeod 
Young Weir offering circular, Byars jotted down his thoughts as he proceeded through the mate- 
rial, assessing the various negatives of any deal to acquire part of the Steinberg Ontario operation. 
The document obliquely refers to the Teamsters contract under “other” after an extensive listing 
under “rents” and “‘equipment’’. The “‘other” category itself notes that the meat operation is non- 
economic and has union bumping rights to the stores and the office facility is redundant, as is the 
grocery warehouse. The union bumping rights reference is not to the Teamsters. Byars testified 
that, in referring to the Teamsters contract as a negative, he was concerned about the fact that the 
RWDSU scope clause covered the same geographic area. 


40. Senior executives of A & P and Steinberg met in Montreal on May 5, 1988 to discuss 
their respective positions. Attending on behalf of A & P (U.S.) were James Wood, James Rowe 
(vice chairman), and Robert Ulrich; on behalf of A & P (Canada), John Dunne (president and 
CEO), Nigel Byars; on behalf of Steinberg, Irving Ludmer, Arnold Steinberg (executive vice-pres- 
ident, finance) and Bill Cleman (president, Ivanhoe (real estate company)). The negotiations 
throughout, until the ultimate asset purchase agreement was concluded, were essentially conducted 
by officials from the American parent of A & P. 


41. An amended proposal was submitted to Steinberg. In addition to the purchase of the 
retail stores, A & P offered to lease Steinberg’s warehouse premises at 75 Rexdale for up to one 
year. Byars characterized that provision as “dead rent”. That is, the offer was intended to improve 
the attractiveness of A & P’s offer but Steinberg would be responsible for the Operation and main- 
tenance of the facility and all concomitant expenses. It was expressly provided that A & P would 
assume no responsibility for severance or termination pay for any Steinberg employees at the ware- 
house nor would A & P have any obligation to employ such persons. This proposal, as well, was 
not acceptable to Steinberg. 


42. During this period, A & P representatives met with senior officers of Investment 
Canada and the Competition Bureau to discuss the impact of a possible deal and formed the view 
that the necessary approvals would be forthcoming. 


43. A & P continued its efforts to reach a deal. A & P and another Canadian firm (which 
the parties agreed should remain unnamed) then submitted a joint proposal in late May 1988 for 
Steinberg’s retail supermarket operations in both Ontario and Quebec, including the warehouse 
operations. That offer, dated May 24, 1988, was characterized as an expression of intent which did 
not create any binding obligations or agreements. The employees at the store locations and the 
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warehouses were to be offered employment by the “purchaser’’. Office and administrative staff 
would be reviewed and those necessary and suitable would be retained by the ‘‘purchaser”’. 


44, Under that offer, as between A & P and the Canadian firm, their respective positions 
were as follows. The Ontario retail stores would be divided between the Canadian firm and A & P 
(60:40). The Canadian firm would acquire the warehouse and office facilities in Ontario. The meat 
processing facilities and operations would be subject to a 50:50 partnership as a separate operation. 
In Quebec, the store locations would be divided between A & P and the Canadian firm (60:40). A 
& P would acquire the Quebec warehouse and office facilities. Byars testified that, if retail stores 
in Quebec were acquired, A & P would need distribution facilities there to service the stores. The 
Canadian firm was to assume responsibility for offering employment to the current employees of 
Steinberg at the distribution centres subject to a 180 day turn back provision. Employees working 
in the stores would be engaged by the relevant purchaser and, after 180 days, the purchaser would 
be liable for termination costs. The proposal also stipulated that unionized employees in Ontario 
and Quebec were to be separated into separate bargaining units in accordance with the division of 
store locations and facilities. 


45. This offer, too, was not accepted by Steinberg. At that point, negotiations between A & 
P and Steinberg ended. Between June 1988 and July 1989, there were no further discussions 
between the parties. As noted above, the Steinberg board had taken the company “‘out of play” 
following the conclusion of collective agreements with the UFCW in Ontario and Quebec agreeing 
to FOS and labour peace. 


46. While the Steinberg board ended the solicitation process prior to the commencement of 
formal bargaining with the Teamsters, there was an unsolicited bid from the Oxdon consortium in 
March 1989. This offer, to purchase the shares in the entire Steinberg company, was rejected by 
the Steinberg board of directors in April 1989. A further unsolicited bid from Oxdon received in 
June 1989 was likewise rejected. 


47. In July 1989, Michel Gaucher, president of Socanav Inc. (“‘Socanav’”), acquired an 
option (a “lock-up” agreement) to purchase a 52% controlling interest in Steinberg from the Stein- 
berg family. Gaucher’s approach to the family was unsolicited. Gaucher’s bid for control was sup- 
ported by the Caisse de Depot et Placement du Quebec (“Caisse’’). The take-over bid documents 
sought purchase of common shares, Class A shares and convertible fourth preferred shares, Series 
1 of Steinberg. The offering circular indicated that Socanav, if successful, intended to conduct a 
detailed review of the company and its subsidiaries. Socanav’s stated intention was to continue, as 
a going concern, the retail and wholesale food business but, after review, might dispose of other 
assets. Pursuant to the take-over bid, the Caisse would purchase most of the real estate assets. 


48. At the time of the take-over bid, Oxdon was also involved in the battle to acquire Stein- 
berg. Indeed, it appeared that Loblaws was supporting the Oxdon bid. Newspaper articles 
reported that the UFCW and the Quebec Federation of Labour backed the Oxdon bid as well. The 
Steinberg board, at one point, appeared poised to accept the Oxdon bid if Socanav did not submit 
a higher bid by July 31, 1989. In the event, Socanav did submit a bid worth $1.3 billion, conditional 
upon specified share levels being tendered. That level was reached and, in August 1989, the Soca- 
nav take-over was successful. 


49. In July, prior to the formal take-over, A & P, through Byars, contacted Gaucher to 
express an interest in the Ontario operations. An internal A & P memo indicated that A & P had 
expressed flexibility in terms of discussing a mutually beneficial transaction, although their prefer- 
ence would be to acquire the Ontario retail store operations, either in total or, better yet, on a 
hand-picked basis. A & P was advised by Gaucher that he planned on pursuing a public offering 
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and intended to keep the food operation intact. That rebuff ended the involvement of A & P at 
that time. 


50. Gaucher’s acquisition of the controlling interest of Steinberg was at a high price. The 
take-over was highly financed through the Caisse and various other financial institutions. As Pierre 
Guilbault testified, the deal was the highest leveraged buy-out in Canadian history. Following the 
take-over, while the financial results for the fiscal year end and the first quarter for Steinberg and 
its subsidiaries showed improved profitability and cash flow, Socanav commenced selling off assets 
to meet its debt load. In August 1989, Socanav authorized the sale of assets related to the remain- 
ing real estate operations (Ivanhoe, principally), 50% interest in Lantic Sugar and Price Club and 
assets related to Smitty’s food operations in the United States. During 1990, assets related to the 
real estate operations, Lantic Sugar and part of the restaurant operation were sold. Smitty’s did 
not attract interest at anywhere near the expected level. Byars testified that, in his view at that 
point, it was only a matter of time before the debt obligations incurred in the leveraged buy-out 
would force the disposition of the Ontario operations. His statement proved prophetic. 


ot. By the turn of the year, it was realized that the sale of other Steinberg assets would not 
generate sufficient monies to sufficiently reduce Socanav’s debt. Gaucher was under significant and 
increasing pressure to dispose of further assets to satisfy creditors and decided to sell the MFM 
Operations in Ontario and the 50% interest of Steinberg in Price Club. Newspaper articles at the 
time noted the financial pressures on Socanav by creditors flowing from the leveraged buy-out. 


S74 Senior executives from A & P and Socanav met in Montreal in February 1990; A & P’s 
position that it did not wish to acquire the warehouse or transportation operations was reiterated. 
Because of Gaucher’s confidentiality concerns, the negotiations were handled on behalf of A & P 
through its U.S. parent by James Wood, CEO (U.S.) and Robert Ulrich, senior vice-president and 
corporate counsel (U.S.); the Canadian officers of A & P were excluded from the meeting. Wood 
and Gaucher met privately for a brief period. On their return, it appeared a deal was reached 
whereby A & P agreed to a formula for the sale price of three times book value, as sought by Soca- 
nav, and A & P would not purchase the distribution, transportation and maintenance operations. 
A & P did agree to offer employment to (and/or bear the termination costs of) the head office 
employees; A & P did not assume the head office facility of Steinberg. Approximately one-half the 
office staff was ultimately retained by A & P. 


53. On the basis of the agreement in principle, the parties made the necessary filings with 
Investment Canada and the Competition Bureau. At a meeting with Investment Canada in early 
April, A & P indicated that the transaction would generate synergies in the warehouses and distri- 
bution operations and it was anticipated that the banner would continue to be operated separately, 
given their prior experience with the Dominion stores acquisition. A & P also indicated that, with 
respect to the Steinberg warehouses, the company would be willing to receive applications for 75 to 
100 employees to accommodate the additional volume. In response to other questions, A & P 
stated that the supplier relationships would not be jeopardized by the transaction and responded to 
questions regarding market share. In its filing with Investment Canada in this time period, A& P 
indicated that the transaction would involve 79 retail supermarkets in Ontario but not the ware- 
house facility. The purchase price was anticipated at approximately $360 million; employment was 
to be offered to the stores’ employees and head office management and clerical staff and, in 
respect of the unionized employees in the stores, A & P would be a successor employer. A & P 
indicated that the existing supply arrangements would continue and some systems economies 
would result in administration and distribution of products. A & P also undertook due diligence 
investigations in this period. 
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54. A further meeting between the principals of A & P and Steinberg was convened in 
March 1990; A & P’s position with respect to the warehouse and transportation operations did not 
change. In early April, yet another meeting was held. In April, Wood responded to Gaucher out- 
lining A & P’s approach to the cost of the deal which was based on a multiple of book values and a 
multiple of earnings. It is useful to quote an excerpt from that April 2, 1990 document: 


“Essentially A & P’s price for Ontario, we based upon the multiple of book values and a mul- 
tiple of earnings. 


With the existence of possible synergy benefits and the value of adding to an existing A &P mar- 
ketplace, a multiple of post tax earnings of twenty was the fundamental price ingredient. 


On the same basis a revised price for the assets of Ontario in the light of the more actual figures. 
would be more appropriate in the range of $250 million, plus working capital with A &P assum- 
ing the liability for the office and the administrative organization as before. 


If negotiations are attractive to you at this level, let’s both talk tomorrow morning, Tuesday, 
and with the firm information now available, we would proceed to a very quick completion of 
the purchase.” 


a) Concurrently with the direct negotiations, A & P were studying the impact of the trans- 
action on their operations. For example, an internal document dated April 17, 1990 noted a num- 
ber of matters. The most urgent requirement for the grocery operation at the West Mall was for 
additional racking to increase significantly the cube utilization of the facility. The hiring and train- 
ing of new employees was to commence four to six weeks prior to the acquisition to ensure the 
availability of a trained work force to handle all stores on closing and to complete the transfer of 
inventory within ninety days of commencing shipment to the new stores from the West Mall. The 
frozen food was already at 100% capacity but could be reconfigured and additional racking would 
increase capacity provided the inventory level was kept low. The long term resolution required 
expansion of existing facilities into areas currently devoted to other goods or relocation to another 
warehouse. The perishable produce operation anticipated a third shift to handle increased volume; 
again the training Period was anticipated at four to six weeks. An integration team was suggested 
to manage the restructuring, with specified persons assigned certain responsibilities. 


56. Another memorandum dated March 29, 1990 should be noted. The witnesses could not 
identify the author of the memo, which addresses “alternative labour strategies”. Advantages and 
disadvantages of offering employment to Steinberg warehouse employees are discussed. Under 
advantages, are summarized: if offers are based on selection and not seniority (and subject to a 
probationary period), the result would be a trained, competent full-time complement; the hirings 
would assist the acquisition process for negotiators and transfer of produce to A & P’s warehouses; 
avoidance of potential labour board/human rights complaints and negative impact on corporate 
image if employment is not offered. Disadvantages noted were: introduction of a third culture into 
the warehouse; maintenance of pay rates and benefits which could negatively impact on current 
and new employees; severance implications if the probationary period was unsuccessful; a more 
expensive collective agreement could affect expectations in bargaining and sway the balance of 
power in the work force. The recommendation was to support offering employment on whatever 
terms are set and concluded the advantages outweighed the disadvantages. The company would 
continue to have the most favourable labour contract in the area for food distributors and have 
eliminated the least favourable collective agreement. 


a7: A & Pand Steinberg could not reach agreement on the overall price. Throughout these 
discussions, Socanav sought to include the warehouse equipment in the asset sale to A & P; that 
inclusion would have added significantly to the purchase price. A & P continued to resist the pur- 
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chase of those assets or the assumption of any obligations to employ Steinberg warehouse person- 
nel. The various drafts of the transaction in March and April, as well as internal documents, reflect 
the negotiations in progress between the parties and their differing views of the scope of the 
desired transaction. Documents also reflect consideration of the form of the transaction, from tax- 
ation and financing viewpoints, that is, whether it would be preferable to structure an asset pur- 
chase agreement, stock purchase format or otherwise. The agreement in principle fell apart. 


58. Once more, there was a lull in the negotiations with A & P. In the interim, Steinberg 
retained Merrill Lynch to solicit other offers for the Ontario operations. The Merrill Lynch docu- 
ment described the Steinberg retail operation in Ontario in some detail. Of interest are the com- 
ments regarding the “state-of-the-art” inventory and billing computer system introduced in the 
warehouses and the capital improvements in those facilities, on the order of $3 million in renova- 
tions to the produce/perishable warehouse in June 1989. The brochure noted that the company had 
begun to explore opportunities to enhance profitability through franchising and wholesaling. The 
leased transportation fleet was described, including the recent replacement of equipment and the 
fact that the company aggressively sought “backhaul” opportunities to offset transportation costs. 
Other matters of note were the Inventory Control and Billing Systems which could be used in both 
retailing and warehousing operations. 


oe In April, Steinberg documents indicated that, by the end of July 1990, the company had 
to raise $350 million from the disposition of various assets (including Lantic Sugar for $110 million; 
the restaurant group for $21 or $22 million, etc.) The 1991 Socanav annual report indicated that 
the company was required to fulfil its commitment to the bank syndicate to repay over a very short 
term $435 million of the $558 million credit facility which was granted at the time of the acquisition 
in August 1989. In short, Socanav was facing demands from its creditors which could only be satis- 
fied with the disposition of the retail supermarket operations in Ontario. 


60. In that context, the negotiations between A & P and Steinberg resumed in July 1990. 
Those discussions did culminate in an asset sale and purchase agreement. Although the resumption 
of discussions commenced with Socanav continuing to push the inclusion of the warehouse assets in 
the book value for the purpose of calculating the purchase price, ultimately, A & P’s position was 
accepted. The deal was constructed as an asset purchase agreement with a closing date of October 
20, 1990. 


Or Subsequent to the deal but prior to closing, Steinberg and A & P created a transition 
team to facilitate the finalization of the transaction. As well, A & P established an integration team 
which met regularly to ensure a smooth integration of the acquisition into existing A & P opera- 
tions; that team dealt with the myriad aspects of the integration, from physical logistics to person- 
nel and organization. 


The Asset Purchase Agreement 


62. It is necessary to only briefly summarize the complex asset sale and purchase agree- 
ment. The formal agreement, dated July 20, 1990 and sixty-two pages in length (plus attached 
schedules), refers in the original document and the amending agreement (of October 22, 1990) to 
the following parties: A & P, Steinberg, Steinberg Equipment Leasing Inc., New Miracle Food 
Mart Inc. and A & P Drug Mart Limited. For convenience, the references are to “A & P” as pur- 
chaser and “‘Steinberg” as vendor. The complex form of the document and the additional corpo- 
rate structures reflected concerns regarding the tax impact of the transaction and such like. 


63. The asset purchase agreement covered such matters as definitions, the purchase of 
assets and price, representations and warranties of vendor and purchaser, the interim period 
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before closing, the closing itself, business matters, indemnification and non-merger and general 
matters. The purchase price was over $235,500,000, including monies in respect of inventory, cash 
on hand in the stores, adjustments on the settlement date and subsequent adjustments. Briefly 
described, A & P acquired the leasehold interests (and fixtures and improvements), store equip- 
ment, registered and unregistered trade marks, and goodwill in respect of specified stores, approxi- 
mately seventy in total. That comprised virtually all of the Steinberg retail locations in Ontario 
with the exception of some stores in the Ottawa area. The transaction was subject to the approval 
of Investment Canada and other government bodies. 


64. ‘‘Business”’ was defined as follows: 


“Business” means the retail supermarket and pharmacy business currently carried on by Stein- 
berg and Oak through the Stores and the Office to the extent that the business carried on at the 
Office relates directly to the business carried on through the Stores or to the expansion and 
development of the retail supermarket and pharmacy business in the Territory, but excluding 
the maintenance, warehouse and transportation functions carried out at the Warehouses. 


65. The term “‘assets’” was defined in the document to expressly exclude assets which were 
situated at the warehouse locations and the truck and trailer fleet. No assets were purchased from 
the distribution centres. The agreement provided A & P with an opportunity to review the truck 
and tractor leases and to assume those leases. Following that review, by letter dated August 17, 
1990, A & P determined that it wished to assume the automobile leases identified in the relevant 
schedule to the purchase agreement but not to assume the leases with respect to the trucks, trac- 
tors and trailers or the computer leases, in the relevant schedules to the purchase agreement. At 
one point, A & P indicated an interest in the assumption of the computer leases for a defined 
period, although that was not provided for in the transaction; the eventual result of that issue was 
not here relevant. A & P assumed the lease with respect to the head office of Steinberg at 65 Rex- 
dale for a period of one year. 


66. Consistent with these definitions, the term ‘“employees”’ expressly excluded “unionized 
employees performing maintenance, warehouse and transportation functions”. That is, A & P did 
employ those persons working in the stores which were acquired as a result of the asset purchase 
and, as noted infra, those employees at head office. With respect to those employees in the stores 
who were unionized, A & P accepted its role as successor employer and the terms and conditions 
of the collective agreements in force were continued. The non-union employees were retained on 
substantially the terms and conditions of employment in force at the time of the transaction. In 
total, approximately 8,000 unionized and non-unionized employees were hired from Steinberg’s 
workforce. A & P did not assume any obligation to hire the warehouse, transportation and mainte- 
nance employees. 


67. Between July 10, 1990 and closing, Steinberg was obligated to carry on the business in 
the normal course, consistent with past practice, and to use its “‘best efforts” to preserve the good 
will of suppliers, customers and other related businesses. Byars testified that A & P had to pur- 
chase the existing inventory to protect the value of the stores and retain the goodwill of the cus- 
tomers. That is, unless the stores remained fully stocked, customers would be lost as the high 
velocity items were depleted and were not replaced by Steinberg. Further, to facilitate the delivery 
of the inventory on closing, orders were placed with Steinberg to be delivered to the A & P distri- 
bution centre; all inventory was to be transferred within a specified period following the closing 
date. A & P assumed responsibility for the product at the point of loading onto Wilson Transport 
trailers. 


68. A & P did agree to transfer the individuals working at Steinberg head office at 65 Rex- 
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dale, including buyers, replenishment clerks, account and control clerks to A & P’s head office. 
The reporting structures for those employees differed from those in the Steinberg distribution cen- 
tre and, functionally, those persons were not part of the distribution function. The functions per- 
formed by the employees in those classifications would have been carried out even if Steinberg did 
not operate a distribution centre but had all product shipped directly from suppliers to the stores. 
Apparently, roughly half of those transferred employees were subsequently terminated; the obliga- 
tion for severance was assumed by A & P. 


69. The amending agreement, dated October 22, 1990, in a colloquial sense, “‘fine-tuned”’ 
the asset purchase agreement with up-dated information and details. Additionally, both A & P and 
Steinberg signed reciprocal non-competition agreements dated October 22, 1990. Follow up items 
subsequent to closing included settlement date adjustments reflecting finalized figures on matters 
such as vacation pay, cola and xmas bonus for some employees, department head premiums, etc. 


70. A supply agreement was entered into on October 22, 1990 between A & P and Trillium 
Meats, a division of Steinberg, for the supply of meat for a defined period until June 30, 1991, sub- 
ject to renewal. The transaction was described as an “‘arm’s length” agreement; no employees of A 
& P were involved in the operation or management of Trillium Meats. The document itself states 
that Trillium shall process, pack and sell the products to A & P as an independent contractor with 
no authority or power to bind A & P, to assume or create any obligation or responsibility, express 
or implied, on behalf of A & P or to represent to anyone that Trillium has such power or authority. 
That arrangement ended in January 1992. 


Hiring of Warehouse Employees by A & P 


TBS Pursuant to the asset purchase agreement, the employees in the Teamsters bargaining 
unit were given notice of termination effective October 20, 1990. The termination date coincided 
with the closing date of the transaction as Steinberg was responsible for supplying the stores until 
then. Prior to closing, Steinberg placed advertisements in newspapers indicating to potential 
employers the availability of its complement of skilled employees (skilled trades, general ware- 
house and drivers) in its distribution centres. The ads noted that, as the closure of the distribution 
facilities approached, experienced warehousing personnel would be available for employment. The 
asset purchase agreement made no provision for the assumption of employment offers to distribu- 
tion centre bargaining unit personnel nor was that discussed during the final negotiations culminat- 
ing in the sale. Steinberg did not attempt to place its warehouse employees with A & P. 


12 Following the asset purchase, A & P temporarily used some outside storage facilities 
pending the installation of additional racking at the existing A & P warehouses. Additional equip- 
ment (several forklift and pallet trucks) was purchased but, essentially, from the regular budget 
line. Burden and Byars testified that the transaction did not significantly affect prior supply 
arrangements except with respect to volume. The relationship between the A & P distribution cen- 
tre and the buying department and data processing function was not changed. The new product 
items were added to the existing computerized system and handled as was other product with 
respect to orders, selection and distribution. 


1S) The distribution function at A & P need only be briefly described. Product is received at 
the warehouse, unloaded and the billing information entered into the computerized system. Pallet 
labels, describing the product, commodity number, slot number, date received and quantity, are 
generated. The count is verified, the pallet tagged and the product is transported to the appropri- 
ate location by the forklift operator. Stores order product through the data centre at head office. 
That office produces invoices and labels for the order which are printed there or directly at the dis- 
tribution centre. The invoice is sent to the store; the label is used by the order selector. A co-ordi- 
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nator at the distribution centre determines the loading schedule and attempts to maximize the 
loads delivered by the trucks to various stores (regardless of the store’s banner as A & P, Miracle 
Food Mart or Dominion) in a geographic area. The orders are divided into selection packages and 
the labels given to selectors by shipping. The selectors fill the pallets with the requisite product, 
labelling the items as selected. A shipping pallet tag, identifying the store number and selector, is 
attached to the skid. The selector completes the paperwork involved and identifies to the co-ordi- 
nator any problems in filling the order. The product is loaded on the trailer and, once all loads are 
completed, the trailer is billed out and the product transported. 


74. A & P did expect to hire additional warehouse personnel to handle the increased vol- 
ume expected as a consequence of the purchase of the stores. Initially, the projections were for 140 
full-time and 70 part-time employees; about 195 were to be hired with the objective of retaining 
140. The eventual figures were closer to 90 and 75 respectively. Additional personnel were needed 
in the classifications of receiver, shipper, forklift operator, general warehousemen, checkers and 
selectors. In anticipation of the acquisition, a study was prepared regarding the feasibility of inte- 
grating the servicing of the stores through the existing distribution facilities. 


Te A detailed plan, dated August 21, 1990, was produced showing critical paths for han- 
dling the increased volume. Ads were to be placed indicating interviews would be scheduled in late 
August and early September. Initial screening was to be followed by interviews and an ergonomic 
medical evaluation. Successful applicants were to be offered part-time employment with the under- 
standing that, if their performance was acceptable, full-time employment would be offered in 
October. Training was to include: orientation (expectations regarding absenteeism, productivity, 
attitude; plant tour; review of rules and regulations, selecting procedures and principles, manual, 
health and safety video); four day intensive on the floor training with experienced trainers; review 
with trainers at end to evaluate new employees’ performance and attitude. A probationary period 
follow up was outlined. It was anticipated that other training needs had to be satisfied during this 
period as well, given that existing employees would bid into new positions. With respect to clerical 
and supervisory hiring, interviews and hiring would commence after August 20 but some positions 
would remain vacant until closing date; experienced Steinberg employees would be considered for 
those positions. The document addressed the several distribution facilities in terms of current com- 
plement, expected increase, shifts, racking, layout, supervision, equipment, procedures, renum- 
bering and re-labelling, etc. 


76. Both Byars and Burden testified that A & P had to commence the hiring process in Sep- 
tember 1990 in order to have a trained workforce in place to service the new stores as of the closing 
date of the transaction. The new employees had to be familiar with A & P’s specific order selection 
process, including the paperwork. Burden testified with respect to the training of employees in the 
warehouse. There was one day of orientation and four days on the floor training. A & P has a pro- 
ductivity program which specifies the time expected to carry out various duties. The company 
expects that an employee’s productivity reaches 80% after 120 hours and 100% after 200 hours. In 
addition to the training of the new selectors, those persons who transferred into other vacancies 
from the full-time and part-time units required training with respect to their new duties. 


fhe It is appropriate at this point to comment on the collective agreements between A & P 
and the RWDSU covering the distribution operation. There are separate full-time and part-time 
bargaining units. The collective agreements require that new full-time positions be first posted in 
the full-time bargaining unit to provide the opportunity for existing full-time employees to apply 
for and, if successful, transfer to the new positions. After that process, if the original positions 
remain vacant and/or if other positions have opened up because of transfers by full-time employ- 
ees, the positions are filled from the part-time bargaining unit. Thus, persons are hired into the 
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full-time unit through the part-time unit; all new employees at the A & P warehouses are first hired 
as part-time employees. The wages for new hires into the part-time unit are below those for the 
full-time employees. There is a thirty day probationary period for new full-time employees. 


73: As noted, the original projections were for approximately 140 full-time and 80 part-time 
employees. Additional positions were first posted in the full-time unit. The full time positions were 
anticipated as: 87 at West Mall, 13 at frozen food and 40 at Vickers Road. An internally posted 
memo indicated, as well, that at least six separate sets of postings might be required to determine 
the location, classification and shift that the new hires would eventually be filtered into. To quote 
an excerpt from the memo: 


“It is in the best interests of all employees that this placement procedure be done as quickly and 
fairly as possible. 


The shifts and number of employees as well as the classifications have been closely scrutinized 
by management and discussed with the [union management] committee, and it is management’s 
view that these will be effective to cover our requirements for the foreseeable future. 


We would ask for your cooperation during a trying and busy period over the next few months. 


Note: It is very important and in your best interest to follow the instructions outlined in the 
form letter when availing yourselves for all positions. It has also been set up that the union will 
be monitoring the process as it evolves.” 


7 As a result of the internal posting procedure, the only vacancies which remained were 
in the classification of “order selector”. The other (and preferable) positions (such as, shipper, 
receiver, checker, forklift operator) were filled internally. Postings in the part-time unit for selec- 
tors commenced in September 1990 and ended prior to October 9, 1990. 


80. In anticipation of the hiring a number of new employees, ads were placed, in August, in 
newspapers for order selectors and several “open houses” were held to receive applications. All 
applicants were given the standard A & P application form. That form requests the date on which 
an individual is available to start work. Hiring for part-time employees commenced in September 
with a break in mid-October to reassess the number of additional persons who would be needed. 
Hiring commenced again in the first week in November and continued until mid-February 1991. 


Slt Applicants were interviewed by various management personnel. If applicants were not 
immediately available, they were informed that their applications would be held and not consid- 
ered further until the applicant contacted the company to indicate such availability. Burden testi- 
fied that part-time employees hired between August and October were advised that there was a 
strong possibility that they would be offered full-time employment in October 1990. From Novem- 
ber onwards, however, additional full-time employees were not needed; new hires were not given 
an expectation of full-time work. 


82. A few Steinberg warehouse employees applied for positions at A & P. John Ricchio tes- 
tified that he applied in September 1990 and was interviewed. He stated he was told that all Mira- 
cle Food Mart applications were being put to one side and they would be in touch later. On his 
return to the company in early October, Ricchio testified he was informed by a security guard that 
the company was not taking applications. There was no record of Ricchio’s application. Brian 
Payne testified that he went to the A & P distribution centre but decided not to apply for a posi- 
tion. Michael Ursini testified that he was informed by a security guard at A & P that the company 
was not accepting applications in November 1990. Thomas Michailidis applied for and was hired in 
February 1991 as a part-time employee at the A & P distribution centre. He was terminated in 
April 1991 during his probationary period for not meeting the productivity standards. Michael 
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Lemarsh testified that he approached Wilson Transport for a position as a driver but received a 
“cold shoulder’. 


83. In October, A & P met with Investment Canada; in a subsequent letter from Dunne, A 
& P confirmed their intention to operate the Steinberg Ontario business as a separate organization, 
that the existing supply arrangements would not be significantly affected and that the employees in 
the stores and the head office management and clerical staff would be offered employment. As 
well, Dunne indicated, in a letter dated October 12, 1990, to Investment Canada the following, in 
part: 


““’.. While A & P is very sympathetic with the position in which terminated warehouse employ- 
ees find themselves, A & P has made its requirements for additional warehouse employees for 
its warehouse facility, who must be available immediately, well known. Up until yesterday, only 
twenty-four individuals who identified themselves as Steinberg warehouse employees (who had 
been notified by Steinberg of termination and severance arrangements) had made applications 
for employment to A & P, and none of them were prepared to accept immediate employment 
with A & P and prejudice their Steinberg severance arrangements. In the past 7 weeks, we have 
received 959 applications for these positions from others who are available to work now.” 


84. The data regarding the applications and their disposition indicated that, of the 275 
applicants as of September 4, 1990, 254 received interviews and 56 were hired. By the end of Sep- 
tember, another 90 of 450 applicants were hired (the figures are approximate). Open houses were 
scheduled for October 5 and 9 and another 105 interviews were scheduled for that week. Hiring 
dropped off dramatically during October and November 1990 and continued at a low level in 
December and the new year as well. By February 28, 1991, the totals were 1598 applicants and 422 
hires (some hires were to replace attrition and dismissals during the probationary period). 


85. The documentation also indicates that, of approximately fifty applicants from persons at 
the Steinberg distribution facilities, some thirteen were employed by A & P as of January 1, 1991; 
two of those quit by January 17, 1991. Of those thirteen, two were full-time probationary and nine 
were part-time probationary at that point. Of those applying, eleven indicated that they were only 
interested in full-time work and seventeen were not followed through on for a variety of reasons 
(including the wrong phone number or no phone number on the application, not available for med- 
ical reasons, failed to show up for an interview, worked as a driver or in accounting, were to con- 
tact A & P in January, etc.). 


86. Following the announcement of the acquisition, there was a meeting with A & P man- 
agement and representatives of the RWDSU, Local 414 in August 1990. The agenda included a 
review of the take-over, proposed shifts for all distribution facilities, proposed posting procedures, 
implementation of re-studied measured work day program data. Some union members expressed a 
concern with respect to the hiring of employees from Steinberg’s distribution centres. The concern 
arose from difficulties in integrating the former Dominion warehouse employees with the existing 
A & P employees as a result of the sale of Dominion to A & P. The RWDSU represented both the 
Dominion and A & P warehouse employees at the time of that sale, albeit in different locals. The 
resulting integration of the employees resulted in litigation before the Ontario Labour Relations 
Board (see: Great Atlantic & Pacific, infra). Burden testified that A & P’s response to the question 
was that everyone would be treated the same and that the expression of concern did not affect the 
company’s hiring policy. Further, Burden testified that the union representatives did not suggest 
that the Steinberg’s warehouse employees not be hired. 


SUBMISSIONS 


87. The representations of counsel are next set out in highly abbreviated form. Given the 
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length of the proceedings, counsel submitted factual distillations, summarizing their respective 
positions on the evidence, as a factual matter, in advance of their oral arguments. This process 
facilitated and expedited the submissions process. The Board thanks counsel for their able and 
thorough submissions in this complex matter. 


88. Counsel for A & P dealt with what he characterized as the three issues from A & P’s 
perspective, namely, was there a sale, was there an unfair labour practice in the structure of the 
transaction and was there an unfair labour practice in the hiring by A & P. The negotiations over 
the years culminating in the transaction were reviewed; counsel submitted that clearly established 
that A & P did not wish to purchase and did not need the Steinberg distribution centres. It was 
argued that the distribution centres were a severable part of the business, operationally and func- 
tionally. A & P purchased only that “part” of the Steinberg business consisting of some of the 
stores. Counsel argued that was consistent with the sale of a business jurisprudence. As to the 
structure of the transactions, counsel submitted that there was no anti-union animus present as 
employees in A & P’s distribution centre were represented by the RWDSU and, further, A & P 
accepted its position as successor employer with respect to the stores’ bargaining unit employees. It 
was argued there was no evidence of a specific anti-Teamster animus. The retention by Steinberg 
of the warehouse employees until closing was a legitimate business interest given Steinberg’s obli- 
gation to A & P to continue normal operations until that date and to preserve customer goodwill. 
Counsel argued, with respect to the hiring of new employees by A & P, that the company followed 
its usual hiring processes, in accordance with its collective agreement obligations. It was a legiti- 
mate business concern for A & P to schedule the hiring process so as to ensure the availability of a 
trained work force as of the closing date. Counsel also noted that some Steinberg warehouse 
employees did apply and were hired and, further, those who did not so apply for positions could 
not assert an unfair labour practice. In summary, counsel requested that the Board dismiss the 
unfair labour practice allegations and the sale application. 


89. Counsel for Steinberg dealt with the issues of whether there was a sale of a business and 
the bad faith bargaining allegation. With respect to the first issue, counsel adopted the submissions 
of counsel for A & P and asserted the jurisprudence, including Great Atlantic and Pacific, infra, 
was dispositive. That is, Steinberg sold a part of its business (the stores) and not the distribution 
centres. It was argued that the stores, even individual stores, have been regarded as “‘parts’”’ of a 
business within the meaning of the Act. Steinberg retained the distribution centre part of the busi- 
ness but chose not to continue that operation. With regard to the duty to bargain in good faith, 
counsel asserted that the onus of proof did not lie with Steinberg and, further, that the individual 
complainants lacked status to bring that complaint. As well, counsel contended that the duty com- 
prised two separate disclosure obligations with respect to a company’s future intentions. A decision 
already made which could impact on the bargaining unit must be disclosed during bargaining and a 
company must respond honestly when asked in bargaining if an employer was contemplating initia- 
tives which were likely to impact on the bargaining unit. In any event, no jurisprudence imposed a 
duty on the shareholders directly or to deal with unpredicted future events which might impact on 
the bargaining unit. In that context, counsel reviewed the facts in support of his assertions that 
there was no firm decision during negotiations to sell Steinberg; indeed, the company had been 
taken “out of play”. Further, Steinberg was not asked in bargaining if there were any plans to sell 
at some point in the future. It was argued that the Steinberg negotiators responded in good faith 
and their belief with respect to the future was based on reasonable grounds. Counsel reviewed the 
time period prior to the commencement of negotiations, at the negotiating table and Steinberg’s 
actions following bargaining with regard to pressing ahead with wholesaling as consistent, in each 
period, with the duty to bargain in good faith. Counsel also contended that the evidence demon- 
strated that the union sought but did not obtain increased job security and that the company did 
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not provide job security guarantees in conjunction with FOS and labour peace. Counsel submitted 
the sale application should be dismissed, together with the unfair labour practice allegations. 


90. Counsel for the RWDSU solely dealt with the sale of business issue. It was argued that 
the jurisprudence did not establish a bright line test and one important consideration was the mis- 
chief against which the statute was directed. On an instrumental basis, the Board has determined 
whether the transfer was a coherent and severable part of the business. Counsel adopted the sub- 
missions of counsel for A & P and for Steinberg that, in this industry, distribution may be regarded 
as a coherent and severable part of the business. On an instrumental view, there was no transfer of 
the distribution business to A & P. Finally, there must be regard to the jurisprudence distinguish- 
ing a “sale” from a transaction carried out in connection with a parallel business operation. Coun- 
sel argued the instant facts with respect to the existing distribution operation of A & P was consis- 
tent with that approach. In summary, counsel submitted there was no sale of the Steinberg 
distribution business to A & P. 


AL Counsel for the individual complainants did not dispute the applicable legal principles 
but submitted that the application of those principles in the instant context sustained the allega- 
tions. Counsel extensively reviewed the evidence in support of his position that the economic sub- 
stance and reality of the transaction was that the distribution business was continued by A & P, 
notwithstanding that the “bricks and mortar” were not purchased, and that one of the factors 
underpinning the structure of the transaction was the desire to be rid of the Teamsters collective 
agreement. While the distribution operation could be a “stand alone” segment, that was not the 
instant case given the description by Steinberg of its retail food business as an integrated operation. 
Counsel argued the purpose of the statute was to preserve bargaining rights. It was conceded that 
A & P had legitimate business reasons for not acquiring the distribution centres but counsel con- 
tended that one of the factors was an anti-Teamster animus and that was sufficient, given the taint 
theory of the jurisprudence, to ground a finding of unfair labour practices in the structure of the 
deal and the hiring of additional warehouse employees by A & P. Counsel stressed that Gaucher 
and Wood were not called to testify with respect to their private conversation. With respect to the 
bad faith bargaining allegation, counsel submitted that Steinberg had induced the employees to 
believe their future was secure and that specific job security clauses were not needed in the collec- 
tive agreement. Given the duration of FOS and labour peace, it was submitted that the duty to bar- 
gain in good faith transcended the specific collective agreement negotiated in the Fall of 1988. 
What contravened the duty to bargain was the sale of Steinberg to Gaucher as that exposed Stein- 
berg and its employees to all the risks and uncertainties that the employees were told they were 
putting behind them in agreeing to FOS and labour peace. While the Teamsters unit constituted a 
small part of the Steinberg operation, counsel contended that the distribution centres were of vital 
importance and the Teamsters could have negotiated more forcefully for iron-clad job guarantees. 
With respect to remedy, counsel sought a declaration that A & P was bound to the Teamsters col- 
lective agreement as a successor employer or, in the alternative, a representation vote. If the struc- 
ture of the transaction were found to constitute an unfair labour practice, the Board should find a 
sale on that basis, even if, otherwise, the transaction would not fall with in the statutory provision. 
If only the hiring was found contrary to the Act, counsel sought a declaration and monies payable 
to the Teamsters employed at the distribution warehouses for their “loss of opportunity”. With 
respect to the duty to bargain in good faith allegation, counsel also sought a declaration and mon- 
ies for “loss of opportunity” to negotiate different and improved provisions in the collective agree- 
ment. 


92: Counsel for the Teamsters concurred with the submissions of counsel for the individual 
complainants. With respect to the sale issue, counsel argued that the jurisprudence must be read in 
the factual context of each case and, here, the distribution centres operated as an integral part of 
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the entire business. That is, there was a disposition of the warehouse business through the sale of 
the stores. With respect to remedy, counsel sought a declaration that the Teamsters collective 
agreement was binding on A & P in the “‘like”’ bargaining unit. Further, it was asserted that the 
Teamsters collective agreement obligated A & P to utilize its own drivers to distribute product to 
the transferred stores. Counsel sought a representation vote of the employees in the distribution 
centres, even if the drivers were not included in that vote. With regard to the structure of the trans- 
action, it was argued that there was evidence that one of the factors analyzed by A & P in its deter- 
mination was the existence of the Teamsters as bargaining agent for the employees in the distribu- 
tion centres. The fact that A & P agreed to take the office employees (who were not unionized) 
was stressed. That is, A & P discriminated on the basis of union representation, contrary to the 
statute. Given that Steinberg would be liable for the termination costs of shutting down the ware- 
house operation, it made no business sense for Steinberg not to make enquiries of A & P to accept 
some of those employees. The only reasonable inference, it was asserted, was that Gaucher and 
Wood had agreed not to involve the Teamsters bargaining unit members to avoid a “third culture” 
in the A & P distribution centres. If the Board concluded that the deal was structured so as to 
avoid the Teamsters, counsel argued that the relief ordered should mirror that which would flow if 
a sale was found. If the Board found the deal was not so structured, counsel contended that the 
conduct of A & P in hiring the additional employees was designed to frustrate the hiring of Team- 
sters. The fact that only a few Teamsters actually applied was characterized as an issue of mitiga- 
tion. Counsel did not make submissions regarding the duty to bargain in good faith allegations. 


93. In reply, counsel for the individual complainants indicated his agreement with the sub- 
missions of Teamsters’ counsel. Counsel for the RWDSU, while not agreeing that there was a sale, 
commented on the remedy. That is, a sale finding was not dispositive; the Board would have to 
consider the issues of intermingling, which collective agreement should apply and who was the bar- 
gaining agent. In the circumstances and in view of Board practice, there was a presumption in 
favour of the existing A & P bargaining unit and a declaration should issue declaring that A & P 
was not bound by the Steinberg collective agreement. Given the numbers of new employees hired 
(even assuming all should have been Teamsters) in the context of the existing size of the bargaining 
units, no representation vote should be ordered. Counsel for Steinberg acknowledged that stores 
need to acquire product to sell but asserted that A & P chose to use an existing part of its business 
to satisfy that need. Counsel also-noted that, with respect to the warehouse part of the business, all 
those employees, whether in management, the Teamsters bargaining unit or the UFCW bargaining 
unit (for maintenance employees) were affected by the transaction and the fact that the warehouse 
was not acquired by A & P. Counsel for A & P, because of time constraints submitted his reply, on 
agreement, in writing. Counsel argued that there must be some manner of disposition to ground a 
finding of a sale and there was none in the instant circumstances. Nor, even in an integrated opera- 
tion, need there be a sale of the entire operation provided the parts of the business are severable. 
Counsel also opposed the submissions of the applicants/complainants regarding remedy and, fur- 
ther, argued that no remedy would be appropriate with respect to the allegations regarding hiring 
given that only a few Teamsters applied and, with respect to those, there was no evidence of dis- 
crimination. 


94. The cases cited by counsel in respect of their several positions, listed together, included: 
Great Atlantic and Pacific Tea Company Limited, [1986] OLRB Rep. Apr. 485; Metropolitan Park- 
ing Inc., [1979] OLRB Rep. Dec. 1193; Beef Terminal (1979) Limited, [1980] OLRB Rep. Aug. 
1167; Grand Valley Ready Mixed Concrete Supply Limited, [1981] OLRB Rep. June 663; 
Vaunclair Meats Limited, [1981] OLRB Rep. May 581; Brant Erecting and Hoisting, [1980] OLRB 
Rep. July 945; Corporation of the City of Stratford, [1985] OLRB Rep. June 923; Gilham Foods, 
[1984] OLRB Rep. Oct. 1423; Kitchener-Waterloo Hospital, [1991] OLRB Rep ssOct2/ 1130; 
Kitchener-Waterloo Hospital, [1993] OLRB Rep. Mar. 187; New Holiday Tavern, [1987] OLRB 
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Rep. May 753; The Globe and Mail, [1988] OLRB Rep. Apr. 384; Emrick Plastics Inc., [1982] 
OLRB Rep. June 861; Sunnylea Foods Limited, [1981] OLRB Rep Nov. 1640; Daynes Health Care 
Limited, [1984] OLRB Rep. Aug. 1091; Penny Lane Food Markets Ltd., [1993] OLRB Rep. 
March 230; Paperboard Industries Corporation, [1992] OLRB Rep. Aug. 946; Union Carbide 
Canada Limited, [1992] OLRB Rep. May 645; Metropolitan Life Insurance Company, [1989] 
OLRB Rep. Feb. 175; BCL Canada Inc., [1984] OLRB Rep June 791; Amoco Fabrics Ltd. , [1982] 
OLRB Rep. Mar. 314; Consolidated Bathurst Packaging Ltd., [1983] OLRB Rep. Sept. 1411; 
Zehrs Markets Limited, [1974] OLRB Rep. May 331; Culverhouse Foods Limited, [1976] OLRB 
Rep. Nov. 691; More Groceteria, [1980] OLRB Rep. Apr. 486; Valencia Foods, [1984] OLRB 
Rep. May 773; New Dominion Stores Inc., [1986] OLRB Rep. Apr. 519; New Dominion Stores 
Inc., [1986] OLRB Rep. Oct. 1378; Canada Safeway Limited, [1986] OLRB Rep. Nov. 1498; 
Krush, [1987] OLRB Rep. June 859; Miracle Food Mart, Steinberg Inc., [1988] OLRB Rep. July 
679; Briston Fashions Inc., [1990] OLRB Rep. Mar. 223; Steinberg Inc., [1990] OLRB Rep. July 
794; Canadian Pacific Forest Products Limited, [1990] OLRB Rep May 492; Accomodex Franchise 
Management Inc., [1993] OLRB Rep. Apr. 281; Caressant Care Nursing Home of Canada Limited, 
[1984] OLRB Rep. Aug. 1060. 


DECISION 


95: The Board has carefully considered the submissions of counsel and the jurisprudence 
cited. The allegations are addressed in sequence, although it is not possible to entirely compart- 
mentalize the analysis. There was no dispute that the relevant statutory language is that prior to 
the amendments to the Act which came into force in 1993. Some of the jurisprudence cited fol- 
lowed the coming into force of the amendments but is referred to where the reasoning is apposite 
and is not predicated on the changes to the Act. Nothing in the instant analysis is to be read as 
indicative of the rights and obligations under the current form of the Act and/or the jurisprudence 
developed thereunder where the amendments would have impacted on those rights and obligations 
and that jurisprudence. 


The Duty to Bargain in Good Faith 


90: Counsel for the individual complainants asserted that Steinberg contravened the duty to 
bargain in good faith in negotiating FOS and labour peace but in subsequently selling the company 
to Gaucher. That sale, it was argued, exposed the employees to those risks and uncertainties which 
they thought were being put behind them in settling the collective agreement; had the employees 
realized the risk of sale continued, they would have negotiated ironclad job guarantees. While 
counsel has focused on the sale to Socanav, the Board considers it appropriate to measure the stat- 
utory duty against the conduct of Steinberg throughout, in part, because it is necessary to examine 
the collective bargaining negotiations between the Teamsters and Steinberg to understand the con- 
text of the subsequent Socanav take-over. 


aie The statutory duty to bargain in good faith has been fleshed out by the Board over the 
years. The aspect of that duty which is of particular concern here is the obligation on the employer 
to disclose plans or intentions to the union which are reasonably likely to impact on the bargaining 
unit. The union’s opportunity to negotiate with respect to the impact on the bargaining unit of 
future management decisions is confined to the open period of a collective agreement when the 
parties bargain over the terms and conditions which are to govern their relationship for the dura- 
tion of that collective agreement: Union Carbide, supra, and the cases cited therein. Because the 
union’s right to bargain about such matters is so restricted, the Board articulated a duty to disclose 
consistent with the fundamental notion that rational and informed discussion during bargaining 
was essential to the well-being of the collective bargaining relationship. 
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98. The first element of the duty to disclose deals with decisions already made which may 
have a major impact on the bargaining unit: Westinghouse Canada, [1980] OLRB Rep. Apr. 577: 


“39. ... can there be any doubt that an employer is under a section [then] 14 obligation to reveal 
to the union on his own initiative those decisions already made which may have a major impact 
on the bargaining unit. Without this information a trade union is effectively put in the dark. The 
union cannot realistically assess its priorities or formulate a meaningful bargaining response to 
matters of fundamental importance to the employees it represents. Failure to inform in these 
circumstances may properly be characterized as an attempt to secure the agreement of the trade 
union for a fixed term on the basis of a misrepresentation in respect of matters which could fun- 
damentally alter the content of the bargain.” 


OF: The concept of “‘decision” was regarded as elastic so as to include ‘“‘de facto” decisions. 
Nor was the Board insensitive to the possibility of manipulation by an employer seeking to delay 
decisions which would attract the duty to disclose until the collective bargaining window had 
closed. In addition to the obligation of unsolicited disclosure with respect to de facto decisions, the 
Board articulated a duty to respond honestly when asked in bargaining regarding company plans. 
Finally, the Board recognized that the representatives of the employer at the bargaining table must 
be informed so as to respond meaningfully to questions asked by the union. These aspects to the 
duty to disclose, and their rationale, are usefully summarized in the following passage from Union 
Carbide, supra,: 


“23. ... In using the term ’decisions’, however, the Board at the same time was mindful of the 
obvious extent to which such a ’bright-line’ test could invite manipulation by the employer. The 
timing of such decisions, therefore, or the employer’s announcement of same, continue to be a 
matter of concern to the Board when following in close proximity to the consummation of what 
the employer professes to be a good-faith collective bargaining agreement with the Union. And 
that is why the Board in Westinghouse made it clear that in appearing to adopt actual ’decisions’ 
made by the corporation as the test for unsolicited disclosure, it had in mind when saying that 
what it described as ’de facto’ decisions as well (see paragraph 41). As the Board put it in 
Consolidated Bathurst Packaging Limited, [1983] OLRB Rep. Sept. 1411, at paragraph 50: 


..-plans and decisions to close a plant can effectively extinguish a bargaining unit and 
the relevance of the usual terms of a collective agreement. In this context, where a 
decision to close is announced ’on the heels’ of the signing of a collective agreement, 
the timing of such a significant event may raise a rebuttable presumption that the 
decision-making was sufficiently ripe during bargaining to have required disclosure or 
that it was intentionally delayed until the completion of bargaining. It can be persua- 
sively argued that the more fundamental the decision on the workplace, the less likely 
this Board should be willing to accept fine distinctions in timing between ’proposals’ 
and ‘decisions’ at face value and particularly when strong confirmatory evidence that 
the decision-making was not manipulated is lacking. This approach is sensitive to the 
positive incentive not to disclose now built into our system, and the potential for 
manipulation. 


24. All of the Board’s comments cited above deal with the issue of ’voluntary’ or unsolicited’ 
disclosure. The Board has been quite deliberate, however, in distinguishing the situation where 
the company has to decide whether it is appropriate to raise something on its own, from that 
where the Union has shown sufficient interest in the topic to specifically make the inquiry at the 
bargaining table. In the latter case the Board in Westinghouse, also at page 39, wrote: 


“Having regard to the importance of the exercise, the requirement for full and open 
discussion, the scope of matters open to bargaining and the statutory framework 
which binds the parties to the terms of their agreement for its full term, can there be 
any doubt that the section [then] 14 duty requires an employer to respond honestly 
when asked in bargaining if he is contemplating initiatives of the type which have a 
real likelihood of significantly impacting on the bargaining unit.”’ 


Indeed, in the very course of concluding that the line should be drawn at ‘decisions’ (however 


100. 


Fabrics, supra, the Board adopted the reasoning expressed in the cases reg 


[1995] OLRB REP. OCTOBER 


loosely defined) in the situation where there has been no inquiry put forward on the part of the 
Union, the Board went on as follows to comment upon the kind of ’balancing’ that it found nec- 
essary in arriving at that conclusion: 


40. The more difficult question is whether there is an obligation on an employer to 
reveal on his own initiative plans which are not finalized at the time of bargaining but 
which, if implemented during the term of the collective agreement, would have a sig- 
nificant impact on the economic lives of bargaining unit employees. On one side the 
Board must be concerned with potential distortion of the bargaining process by the 
imposition of an obligation which requires the employer to advise the union on his 
own initiative of plans which may never become decisions. On the other side, how- 
ever, the Board must be sensitive to the purpose of the collective bargaining process 
and to the role of the trade union as exclusive bargaining representative of the 
employees who might be affected if these plans resulted in decisions being made by 
the company. 


41. The competitive nature of our economy and the ongoing requirement of compe- 
tent management to be responsive to the forces at play in the marketplace result in 
ongoing management consideration of a spectrum of initiatives which may impact on 
the bargaining unit. More often than not, however, these considerations do not mani- 
fest themselves in hard decisions. For one reason or another, plans are often dis- 
carded in the conceptual stage or are later abandoned because of changing environ- 
mental factors. The company’s initiation of an open-ended discussion of such 
imprecise matters at the bargaining table could have serious industrial relations conse- 
quences. The employer would be required to decide in every bargaining situation at 
what point in his planning process he must make an announcement to the trade union 
in order to comply with section [then] 14. Because the announcement would be 
employer initiated and because plans are often not transformed into decisions, the 
possibility of the union viewing the employer’s announcement as a threat (with atten- 
dant litigation) would be created. If not seen as a threat the possibility of employee 
overreaction to a company initiated announcement would exist. A company initiated 
announce- ment, as distinct from a company response to a union inquiry, may carry 
with it an unjustified perception of certainty. The collective bargaining process thrusts 
the parties into a delicate and often difficult interface. Given the requirement upon 
the company to respond honestly at the bargaining table to union inquiries with 
respect to company plans which may have a significant impact on the bargaining unit, 
the effect of requiring the employer to initiate discussion on matters which are not yet 
decided within his organization would be of marginal benefit to the trade union and 
could serve to distort the bargaining process and create the potential for additional lit- 
igation between the parties. The section 15 duty, therefore, does not require an 
employer to reveal on his own initiative plans which have not become at least de facto 
decisions. 


It has always been the view of the Board, as Mr. Ublanksy put it in other words, that the spe- 
cific asking of the question by the Union ’sharpens’ the obligation to disclose (see, once again, 
Consolidated Bathurst, supra at paragraph 43). And as a necessary addendum to that, the Board 
has also noted that it is part and parcel of the duty to bargain in good faith for the employer to 
ensure that it is sending ’informed’ representatives to the table as its negotiators. As the 
Consolidated Bathurst case itself stated, at paragraph 53: 


“Further, it is no answer that the company’s negotiators knew nothing about the 
impending closing. The company has a statutory responsibility to send informed rep- 
resentatives to the bargaining table.” 


More recently, see for example Plaza Fiberglas Manufacturing Limited, [1990] OLRB Rep. Feb. 
192 at paragraphs 27 and 28. 


io3 


One other comment from the jurisprudence is noteworthy at this juncture. In Amoco 
arding the obligation to 
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disclose. The Board went on to note the vagaries and uncertainties inherent in any enterprise in 
the following excerpt: 


‘43. The general principle also applies to a decision that is finalized to the extent that there is no 
foreseeable impact on the employees or their union. Most private enterprise is a risk taking ven- 
ture. There is always some element of uncertainty in a business decision. Where a corporate 
planning decision is made and the employer believes that its decision will not affect its employ- 
ees there is inevitably some possibility of an error in the employer’s prediction. Events beyond 
the employer’s control, such as changes in the economy or the introduction into the market of 
competitors or competing products may affect production and sales and, ultimately, the welfare 
of the company and its employees. Should it follow that any time during bargaining a company 
makes a decision that risks its capital and know-how, and by extension its production, sales and 
employment levels, it is required to disclose and discuss its business strategy and predictions 
with the trade union that represents its employees? 


44. An affirmative answer to that question would be tantamount to moving the union into the 
corporate boardroom. While some might see that as a positive step, it is not one which in our 
view can be conjured out of the statutory duty to bargain in good faith and make every reason- 
able effort to conclude a collective agreement mandated by section 15 of the Labour Relations 
Act. Collective bargaining under the Act is premised on the exercise of traditional management 
rights by employers to the extent that those rights are not abrogated by statute or by the terms 
of a collective agreement. Absent some contractual restriction, it is generally the prerogative of 
the employer to finance, organize, plan and direct its enterprise in the way that it sees fit. As 
some recent plant closures have demonstrated, errors of judgment in these areas can be fatal to 
an enterprise. As part of the scheme of collective bargaining employees and the trade unions 
that represent them understand and accept that they are generally vulnerable to the success or 
failure of decisions taken by management, just as they are to market forces beyond their 
employer’s control. 


45. In some instances a more enlightened attitude of disclosure and discussion with the union 
might profit the employer in the long run. Secrecy and mistrust can undermine good labour rela- 
tions. Communications with the union may produce some positive suggestions to improve the 
employer’s strategy and enhance its chances of success. It may be wise to insure that a union is 
aware and onside when a major initiative is undertaken. The advisabliity of communication 
must, however, depend on the sophistication of the parties and the overall quality of their bar- 
gaining relationship.. There is a difference between what is advisable or desirable from a labour 
relations standpoint, and what is the minimum required by the Act. In our view, it would be 
unrealistic and unresponsive to the sensitive nature of collective bargaining relationships to 
require employers to bargain with their unions about corporate decisions made in the belief, 
held in good faith and on reasonable grounds by the employer, that employees will not be 
adversely affected. In those circumstances the degree of disclosure remains in the discretion of 
the employer.”’ 


LOE In the above jurisprudential context, the Board turns to the instant facts. In the Board’s 
view, the conduct of Steinberg throughout the negotiations from 1988 up to and including the take- 
over by Gaucher in 1989 does not contravene the statutory duty to bargain in good faith. 


102. Ludmer and Bilodeau, in initiating the FOS and labour peace concept, were entirely 
open with the various trade unions representing the employees in the Steinberg retail supermarket 
operation. All parties were aware that that company was “‘in play” as a result of feuding amongst 
the Steinberg family members. Ludmer was candid in his expressed hope that, if FOS and labour 
peace were accepted by the unions, he could convince the Steinberg board to continue the com- 
pany as a “going concern”. All parties were aware, from express statements by Ludmer and Bilo- 
deau and newspaper coverage, that the alternative was the likely sale of the company “piecemeal”. 
This approach by Steinberg management could only be described as full disclosure of the options 
facing the company and the context in which the unions had to make their collective bargaining 
decisions. 
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103. It is important to note that the Teamsters were minor players in the overall picture. If 
the UFCW locals in Ontario and Quebec did not accept the FOS and labour peace concept, the 
position of the Teamsters was largely irrelevant. It is also important to note that the Teamsters did 
not enter formal negotiations until after the conclusion of collective bargaining with the UFCW 
locals. The details with respect to their acceptance of the company’s proposals are set out above 
and need not be reiterated here. What does bear reiterating is that the Steinberg board took the 
company ‘“‘out of play” prior to the commencement of the Teamsters negotiations. 


104. Given the discussions between Grimaldi and Bilodeau in the Spring of 1988 and Grimal- 
di’s assurances that he was amenable to FOS and labour peace, it was reasonable for Steinberg to 
expect that, at the bargaining table, those company proposals would not prove an impediment. 
However, in giving his assurances, Grimaldi had not been successful in extracting a promise or rep- 
resentation form Bilodeau that FOS and labour peace would only apply to Steinberg and not to a 
subsequent buyer or any additional commitment with respect to job security. Grimaldi had 
attempted to obtain those guarantees but such were not forthcoming. Again, up to the point of the 
formal negotiations for the renewal of the collective agreement, the conduct of Steinberg did not 
contravene the duty to bargain in good faith. 


105. During the actual negotiations, the company and the union each pursued their respec- 
tive agendas. The union sought additional severance in their initial proposal at three times the 
E.S.A. rate; the company resisted. That position of the union was not withdrawn until the last day 
of bargaining. The possibility of a bona shida payment was raised verbally but was dismissed by the 
company. In the Board’s opinion, there was nothing in the collective bargaining discussions which 
constituted a misrepresentation by Steinberg with respect to its plans for the company. At that 
point, the company was no longer for sale; indeed, Steinberg anticipated an expansion into the 
wholesaling business. This direction would increase the number of jobs in the distribution centre, 
not place them at risk. The Steinberg negotiators responded honestly when asked about job secu- 
rity. It is not reasonable to characterize Peardon’s response about “being around another thirty 
years” as an absolute guarantee or as warranting life-time job security. The Teamsters are a 
~ sophisticated trade union organization. It is not plausible that the Teamsters negotiating team 
would regard Peardon’s comment as a binding obligation when the collective agreement was silent 
on the subject. As noted, there is always an element of risk in private enterprise. The duty to bar- 
gain does not impose an obligation of correctness or total accuracy with respect to future events. 
The duty to disclose does require a company to honestly respond to questions and, in the instant 
case, the Steinberg negotiators did so. 


106. Indeed, the conduct of the company following negotiations is entirely consistent with a 
finding that its negotiators responded honestly to inquiries. As outlined in paragraph 35 and only 
highlighted in part herein, the company proceeded with a number of steps intended to facilitate a 
wholesaling operation, including the completion of an inventory billing system, installation of a 
vacuum system and refrigeration, and improvements to the produce warehouse facilities. As well, 
Steinberg purchased several wholesale operations in Quebec. 


107. It must also be emphasized that Grimaldi had his own agenda for the negotiations. 
From the initial conversations with Bilodeau, Grimaldi sought a specific wage package (“a buck 
and a buck”) and the alteration of the duration of the Teamsters collective agreement to schedule 
its expiry after the Oshawa Group negotiations. Grimaldi was successful in that regard. Bilodeau 
assured Grimaldi that his (Grimaldi’s) agenda could be accommodated in the same conversations 
which dealt with the FOS and labour peace concept. Grimaldi sought and obtained reassurances 
from Bilodeau in the period prior to the commencement of formal negotiations just as Bilodeau 
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sought and obtained reassurances from Grimaldi regarding FOS and labour peace. Thus, each 
party had assessed its respective priorities and, by and large, achieved their objectives. 


108. It is not reasonable to characterize the negotiation process as a matter of Steinberg lull- 
ing the Teamsters into a false sense of security over the future. The company responded honestly 
to queries about Steinberg’s future plans for the distribution centres. The Teamsters did not ask 
whether there were no conceivable conditions under which the company could be sold. However, 
even in that regard, it is useful to note Ludmer’s comment reported in the newspapers to the effect 
that the Steinberg family decided not to tender the controlling block of shares but that the family 
would again have to decide whether to accept another offer if such was forthcoming at some point 
(see par. 28). Whether or not the Teamsters’ negotiators were specifically aware of that comment, 
Ludmer was quoted in the public press prior to the commencement of the Teamsters negotiations 
to the effect there were no guarantees with respect to the family’s decision with regard to selling 
their controlling interest in the future. 


Nee There was no dispute that Steinberg continued its retail supermarket operation and 
rejected unsolicited offers from the Oxdon consortium in March and June 1989. As outlined 
above, Gaucher was successful in July 1989 in acquiring a lock-up agreement from the Steinberg 
family to acquire a controlling interest in the company. That lock-up agreement was not dispositive 
of control; Gaucher tendered a take-over bid for the purchase of more than the controlling inter- 
est. Gaucher, through Socanav, was successful in his take-over bid, in the face of a battle for con- 
trol of Steinberg between Socanav and the Oxdon consortium, supported by Loblaws and the Que- 
bec Federation of Labour. 


110. Counsel for the individual complainants contends that it is the sale which contravened 
the duty to bargain in good faith. The Board reviewed the earlier events up to and including the 
Teamsters negotiations and concluded that there was no violation of the duty in that period. Those 
negotiations concluded in October 1988. The Socanav take-over bid was successful in July 1989. 
The case law notes the suspicion that is raised when the decision to sell falls in close proximity to 
the negotiations during which the company made no disclosure of its plans nor responded to inqui- 
ries to the effect that such matters might be considered. In the instant case, the lack of proximity is 
not supportive of counsel’s argument. That is particularly so given the rejection by the Steinberg 
board of unsolicited bids between July 1988 and July 1989. The Socanav approach was itself unsoli- 
cited. Moreover, the Board’s finding that there was no promise by the Steinberg negotiators that 
the company would never be sold or of life-time job security supports the conclusion that there was 
no violation of the duty to bargain in good faith. 


Ene Counsel’s argument would also impose directly on the shareholders of the company the 
statutory obligation. This approach is fraught with difficulty. The Board is not here commenting on 
circumstances of privately held companies where there is no real distinction between the principals 
of a company and management. In the instant case, while there is no doubt that the Steinberg fam- 
ily held a controlling interest and had a presence on the Steinberg board, the Socanav take-over 
bid was predicated upon the tendering of specific levels of shares which were widely held. Had 
those levels not been reached, the bid would have failed. In such circumstances, it is far more tenu- 
ous to impose a duty to bargain in good faith on shareholders who are distinct from management. 


LZ: The Board need not ultimately determine herein whether the scope of the statutory 
duty extends that far. The Board is satisfied that, even if such an obligation is imposed on the 
Steinberg family in the instant case, their decision to sell their controlling interest cannot be char- 
acterized as a violation of that obligation. As noted, there was no express or implied representa- 
tion during negotiations that the company would never be sold or of life-time job security. Prior to 
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the Socanav take-over, Steinberg conducted itself in accordance with its stated intention to branch 
into the wholesaling business (which would increase the job security of the Teamsters bargaining 
unit members). At the time of the Socanav take-over, the offering circular indicated that, if suc- 
cessful, a detailed review of the company and its subsidiaries would be undertaken. Subsequent to 
that review, assets of the company might be disposed of but Socanav’s stated intention was to con- 
tinue, as a going concern, the retail and wholesale food business. There is no reason to doubt the 
veracity of this statement; it is consistent with the rebuff by Gaucher of an approach by A & P in 
this period. Further, it is consistent with subsequent events. Gaucher sought, through the disposi- 
tion of various assets to satisfy those creditors who financed the take-over. As well, Gaucher 
rejected various offers from A & P which sought the acquisition of the stores but not the distribu- 
tion centres in the Ontario operation. It was only in July 1990 when the anticipated monies from 
the disposition of the other assets failed to materialize and the financial institutions were demand- 
ing payment, that Gaucher finally had no choice but to accede to the A & P offer. 


‘ees Thus, at the time the Steinberg family made its decision to sell its controlling interest, 
the circumstances more closely resembled those in Amoco, supra, where the decision was made in 
good faith and on reasonable grounds that the employees would not be adversely affected. Indeed, 
ultimately, that decision remained sound for the vast majority of the Steinberg employees in 
Ontario, that is, those in the stores acquired by A & P. There is no doubt that the leveraged buy- 
out by Socanav eventually resulted in the closure of the distribution centres and the termination of 
the distribution centre employees. The Board regards that outcome, while truly unfortunate for 
the individuals affected, as part of the expected vagaries of private enterprise and the inherent 
uncertainties in business decisions. Had the disposition of the other assets yielded the expected 
returns, there is no evidence to suggest the retail supermarket operation would have been placed 
on the block. 


114. The Board, in its analysis just given, is responding to the argument of counsel for the 
individual complainants at its highest and, even in those circumstances, a breach of the duty to bar- 
gain in good faith is not sustained. On a more traditional approach, wherein the obligation is 
imposed on management, there can be no doubt that there is no such contravention. 


tts: Thus, for the reasons given, the allegations of a failure to bargain in good faith are dis- 
missed. Given the Board’s conclusion, the Board need not deal with the argument that a bad faith 
bargaining complaint may not be brought by individual complainants. 


Sale of a Business and the 1(4) Allegation 


116: The section 1(4) allegation was not pressed in submissions. The Board finds that, in the 
circumstances, there is no basis for a finding under that section of the Act. Both Steinberg and A 
& P were in the retail supermarket business but as competitors. As noted in paragraph 13, as 
between the two companies there was no common ownership, directors, management or financial 
control. As a result of the sale, while a few management personnel associated with MFM were 
offered positions with A & P, none were such as to fall within the “key persons” line of cases. 
Although there was a transition team proximate to the scheduled closing, following the sale, the 
companies continued their separate ownership, directors, management, financial control and oper- 
ations. The agreement with Trillium Meats was an arms-length arrangement which was terminated 
in January 1992; during its term, A & P was not involved in that operation. A & P was never 
involved in the management or operation of the Steinberg distribution warehouses. 


ity, With respect to the alleged section 63, it is helpful to begin with a sketch of the jurispru- 
dence. The statute defines ‘‘business’’ only as including “a part or parts thereof’. The term ‘sells’ 
has a more expansive definition as including “leases, transfers and any other manner of disposi- 
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tion’”’. In that statutory framework, the Board has analyzed a myriad of factual circumstances. In 
each case, the Board has had to determine whether what was transferred between the purported 
vendor and purchaser constituted the sale of a “‘business’’. The Board has looked to various indicia 
of a sale, including location, equipment and other assets, goodwill, licenses, customer lists, logo or 
trademark, inventory, non-competition covenants, etc. in reaching that determination. Where a 
“key person” has continued in the new operation, that may be sufficient to ground a “‘sale” find- 
ing: Brant Erecting, supra. A “‘business’”’ has been regarded as not necessarily co-extensive with 
specific “work” nor do employees have proprietary rights to “work” performed by a vendor: see 
Metropolitan Parking, supra, for a detailed exposition of the concept of a “‘business”. The presence 
of the previous employees in the new operation may well be regarded as sustaining a finding of a 
“sale”; their absence, however, does not establish the contrary conclusion. 


118. The Board has approached its decision on the basis that the statute was intended to pro- 
vide stability in collective bargaining relationships and the rights of employees under a collective 
agreement notwithstanding a change in ownership of the business. The Board has recognized that 
commercial transactions may take many forms but that the form of that transaction should not be 
permitted to negate collective bargaining rights where the commercial arrangement may properly 
be characterized as a ‘“‘sale”’; More Groceteria, supra, articulated the legislative rationale. Finally, 
the Board has also distinguished between a “‘sale”’ and an “‘idle collection of assets” and between a 
“sale” and the “expansion of a pre-existing business”: Grand Valley Ready Mixed, supra. 


LAS. The Board has, as well, been sensitive to the fact that what is critical to the concept of a 
“business” may be idiosyncratic to an industry. For example, a licence to operate a nursing home 
was regarded as a critical indicator of a “sale” in Caresssant Care, supra. In the retail food indus- 
try, location has traditionally been regarded as an important element: Penny Lane, supra; Canada 
Safeway, supra. Location has not been considered conclusive of the issue in the face of other fac- 
tors, such as, a lengthy closing or competition: Valencia Foods, supra; Miracle Food Mart, supra; 
Gilham Foods, supra. A finding of a sale where a party opened a retail food operation where a 
similar operation existed previously has not been automatic if the Board determined the new Oper- 
ation was the expansion of a pre-existing business: Steinberg Inc.., supra. However, the Board has 
not readily characterized the nature of the businesses as different in the retail food industry despite 
a changed emphasis in that new operation: Culverhouse Foods, supra. 


120: The following passage from Accomodex, supra, ably articulates the Board’s concerns: 


54. A “business” is a commercial vehicle which has been rationally constructed to produce cer- 
tain goods or services for a defined market; and, over the years, the Board has come to what 
might be described as an “operational” or “instrumental” interpretation of that term. In St. 
Leonard's Society of Metropolitan Toronto, [1993] OLRB Rep. Jan. 56, the Board put it this 
way: 


The Board’s conception of the “business” under the Labour Relations Act is an oper- 
ational or instrumental one. The business is not its legal envelope, nor the employees, 
nor some incidental or unrelated grouping of assets, nor the body of work in which 
employees may be engaged from time to time. It is a delivery system, an economic 
vehicle, an organizational means of getting something done. It is to this vehicle that 
bargaining rights attach and in which they continue if the undertaking or a coherent 
part of it is transferred to a new owner. 


This also seems to be the approach taken by the Supreme Court of Canada in Syndicat national 
des employes de la Commission scolaire regionale de l’outaouais (CSN) v. Union des employes de 
service local 298 (FTQ), Bibeault et al.[ 1988] 2 SCR 1048 - a decision involving the successor 
rights provisions of the Quebec Labour Code. Beetz J. describes a business undertaking as 
something that “consists of a series of different components which together constitute an opera- 
tional entity”, and “‘all the means available to an employer to obtain his objectives’’. 
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55. The instrumental approach to successorship suggests that bargaining rights are attached to 
an economic vehicle - the mechanism, resources or facilities by which the undertaking serves its 
purpose - rather than the purpose itself, the employees, or their work. Bargaining rights attach 
to the business undertaking. The Board then tries to determine, from a labour relations perspec- 
tive, whether the transfer and continuation of some facet or facets of that undertaking, warrants 
a continuation of bargaining rights - for, of course, when interpreting section [now] 64, the 
Board has to keep in mind its purpose and effect. The Board tries to reach a result which is fair 
to both the statute and the context under review - that is, a result that appears to be called for to 
remedy the mischief for which section [now] 64 was passed. That mischief is not the loss of work 
or work opportunities, but rather the disruption of bargaining rights which would flow from a 
change in the ownership but continuation of all or part of the elements that make up the busi- 
ness. 


56. As a result of section [now] 64, bargaining rights are not coextensive with commercial own- 
ership or the continuing identity of the owner, nor does it matter how the new owner comes to 
have possession of the instruments necessary to carry on all or part of the functions of the prede- 
cessor. Bargaining rights continue with a continuation of the business undertaking or a part of it. 
The cases explore just what those instruments or elements of the business are, and what can be 
said to be the essence of the undertaking - land, equipment, location, employee skills, licences, 
patents, etc. They consider, from a labour relations perspective, whether a sufficiently-coherent 
grouping of those things has been transferred so as to warrant a continuation of bargaining 
rights. 


57. Accordingly, in deciding whether there has been a sale of the predecessor’s “business” for 
successor rights purposes, the Board has found it useful to consider the extent to which the vari- 
ous elements of the predecessor’s business can be traced to the alleged successor - that is, 
whether there has been an apparent continuation of the predecessor’s undertaking or organiza- 
tion, albeit with the change of owner. This “‘tracing’’ approach was considered by the Board in 
Culverhouse Foods Limited, [1976] OLRB Rep. Nov. 691 (application for judicial review dis- 
missed January 18, 1979) where the Board listed some of the factors which might be significant 
in deciding if there had been a transfer of the predecessor’s business: 


In each case the decisive question is whether or not there is a continuation of the busi- 
ness ... the cases offer a countless variety of factors which might assist the Board in its 
analysis; among other possibilities the presence or absence of the sale or actual trans- 
fer of goodwill, a logo or trademark, customer lists, accounts receivable, existing con- 
tracts, inventory, covenants not to compete, covenants to maintain a good name until 
closing or any other obligations to assist the successor in being able to effectively 
carry on the business may fruitfully be considered by the Board in deciding whether 
there is a continuation of the business. Additionally, the Board has found it helpful to 
look at whether or not a number of the same employees have continued to work for 
the successor and whether or not they are performing the same skills. The existence 
or non-existence of a hiatus in production as well as the service or lack of service of 
the customers of the predecessor have also been given weight. No list of significant 
considerations, however, could ever be complete; the number of variables with poten- 
tial relevance is endless. It is of utmost importance to emphasize, however, that none 
of these possible considerations enjoys an independent life of its own; none will nec- 
essarily decide the matter. Each carries significance only to the extent that it aids the 
Board in deciding whether the nature of the business after the transfer is the same as 
it was before ... 


58. If many of the elements that made up the predecessor’s business organization can be found 
in the hands of the successor, and are used for the same business purposes, there is an inference 
that there has been a transfer of a business to which section [now] 64 applies. The more the 
transferee’s ability to carry on his business is derived from or dependent upon things acquired 
from the proprietor of the predecessor business, the stronger the inference will be - particularly 
if the predecessor has ceased to carry on its business or has withdrawn from the relevant market. 
Continuity of the economic mechanism or vehicle points towards a “‘successorship” within the 
meaning of the Act - which is to say the application of a provision that results in a continuation 
of the institutionalized collective bargaining relationship. The issue before the Board, of course, 
remains whether there has been a transfer of a “business” or “part” of a business within the 
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meaning of section [now] 64; but it is much easier to make that finding, with the result that the 
collective bargaining relationship will be continued, if there is a substantial continuity of the 
other elements of the predecessor’s business organization. 


59. As might be expected in a labour relations statute, the Board pays particular attention to the 
“character” of the business (a matter referred to in section [now] 64(5)) and the characteristics 
of the employer/employee relationship, because, from a labour relations point of view, the 
importance of the business is that it generates work opportunities for employees. The activities 
of the business require it to enter the labour market as an employer, and this, in turn, can give 
rise to the employment or collective bargaining relationships with which the Act is concerned, 
and which section [now] 64 is designed to preserve. Accordingly, in determining whether there 
has been a “sale” within the meaning of the Act, the Board attaches particular significance to 
the nature of the work performed in, and by, the business, before and after the alleged transfer. 
If the nature of the work performed subsequent to the transfer is substantially similar to the 
work performed prior to that transaction (and if the employees, or types of employees, are the 
same) this would normally support an inference that there has been a transfer of a business or 
part of a business within the meaning of section [now] 64. This approach with its focus on jobs is 
one that seems to have been taken by the B.C. Court in R v. B.C. Labour Relations Board ex 
parte Lodum Holdings Ltd. (1969) 3 D.L.R. (3d) 41. At page 52, Dryer, J. commented: 


The importance of the ’business’ in its labour relations aspect is the jobs it provides 
for the employees. One factor to be considered therefore, is whether the same or sub- 
stantially the same jobs are being performed. That depends on a number of factors, 
such as whether the jobs are being performed at the same or substantially the same 
times and places, in respect of the same or substantially the same goods or services, 
and for the same or substantially the same customers or patrons, etc. These matters 
are, in my opinion, more important than the form of transfer. 


60. Unless there is a continuation of work and jobs, it would make little sense to preserve the 
collective bargaining relationship or collective agreement. Conversely, if the work, jobs, or 
employees are the same or substantially similar, it is easier to conclude that the transaction is 
one to which section [now] 64 was intended to imply - and that is especially so if the work is 
being performed in the same context, at the same location, with the same equipment, or in 
respect of the same clientele. 


IAL The Board has also addressed the reference in the statute to “part” of a business as 
included within the ambit of a “sale”. The Board has determined that a commercial transaction 
may constitute a “sale” where a coherent and severable “part” of a business has been transferred: 
Paperboard Industries, supra; Beef Terminal, supra; Vaunclair Meats, supra. In that regard, it is 
useful to again refer to Accomodex, supra, in the following excerpts: 


64. Most of the cases under section [now] 64 involve an alleged sale of a business in its totality. 
Only a few consider the meaning to be ascribed to the words “‘part of a business”. Yet those 
words pose much more difficulty than the term “business” itself. Almost anything actually trace- 
able to the predecessor could be considered “part” of its business, but it cannot have been 
intended that every minor disposition of surplus assets should give rise to a successorship. To 
accept that view, would make section [now] 64 the vehicle for extending rather than preserving 
bargaining rights. That is why the Board has not accepted a literal or dictionary definition of the 
words “‘part of a business” and has been much less inclined to find a successorship where the 
transferee already has its own existing undertaking or capacity. 


65. The content of the term “part” of a “business” must be considered in the particular factual 
context; however, a few cases may illustrate the way in which the Board has interpreted those 
terms. The Board has found a transfer of ‘“‘part of a business” where one of a chain of retail 
stores has been sold to a competitor (Loblaws Groceterias, [1973] OLRB Rep. Jan. 72, More 
Groceterias Limited, supra), where there was a transfer of certain milk delivery routes in a par- 
ticular geographic area (Borden Company Limited, [1970] OLRB Rep. Jan. 1244); where there 
was a transfer of the oil burner and installation service of a firm which was primarily engaged in 
the sale and delivery of fuel oil (Automatic Fuels Limited, [1972] OLRB Rep. May 515); where 
a slaughterhouse which was formerly part of a much larger integrated meat-packing company 
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was transferred to a new owner (Beef Terminal, [1980] OLRB Rep. Aug. 1167); where the 
shock-absorber portion of a much larger business was transferred to a firm which leased the 
machinery equipment, tools and a portion of the premises used by the predecessor (Canack 
Shock Absorbers, [1973] OLRB Rep. Oct. 508); where a firm acquired the premises and some 
of the equipment used by the predecessor to produce two products which had accounted for 
only a small portion of the predecessor’s total production (Alcan Building Products Limited, 
[1968] OLRB Rep. May 213); and where a firm took over some of the functions of a larger 
enterprise using some of the equipment, employees or a portion of the premises formerly used 
by the larger business to serve at least some of the same customers (Vaunclair Meats Limited, 
{1981] OLRB Rep. May 581, Antonacci Clothes Inc., [1984] OLRB Rep. July 887, involving 
respectively a meat purveyor and a clothing manufacturer). (c.f.: Central Native Fisherman’s 
Co-operative et al, {1977] 1 Can. LRBR 329, the British Columbia Relations Board found that 
there had been a transfer of a “part of a business’ when a cannery which was formerly part of a 
much larger business organization was sold to a fisherman’s co-operative. ) 


66. In each of these cases, the Labour Relations Board found that the predecessor had transfer- 
red a coherent and severable “part” of its economic organization - managerial, or employee 
skills, plant, equipment, know-how, or goodwill - thereby allowing the successor to perform a 
definable part of the economic functions formerly performed by the predecessor. This “new” 
economic organization undertook activities which gave rise to employment, and the terms and 
conditions of employment, together with the union’s right to bargain about them were pre- 
served. The “‘part”’ of the predecessor’s business which it no longer wished to continue, pro- 
vided the business opportunity which the successor was able to pursue to its own advantage. 


67. In all of these cases, there was a transfer of a distinct part of the predecessor’s configuration 
of assets or capacity to carry on business, and no material change in the character of the work 
performed by the employees within that asset framework. There was a continuation of the work 
performed, the essential attributes of the employment relationship, and the skills of the employ- 
ees; and, but for section [now] 64, the established bargaining and collective bargaining rights 
would have been lost. This was the mischief to which section [now] 64 is directed, and the Board 
was satisfied on the evidence in each of these cases that it should be applied. 


122. The instant case raises a rather novel twist on the existing jurisprudence. A & P 
expressly agreed in the transaction documents that it was a successor employer pursuant to the Act 
with respect to the stores it acquired as a result of the asset purchase agreement. The stores 
employees continued in their employment and continued to be represented by their bargaining 
agent; the terms and conditions of their employment continued pursuant to their collective agree- 
ment. There is no doubt that the transaction would be characterized as a “‘sale” of those retail 
stores within the meaning of the Act. What is asserted is that A & P also acquired the distribution 
operation. 


123: Counsel for the individual complainants contended that, while the “bricks and mortar” 
were not purchased and while the distribution operation could be a “‘stand alone”’ segment, that 
was not so in the instant case given Steinberg’s description of its retail food business as an inte- 
grated operation. Further, counsel pointed to the purpose of the statute of preserving bargaining 
rights and the fact that A & P supplied the former Steinberg stores through its distribution centres. 
Counsel for the Teamsters concurred with those submissions and emphasized that, here, the distri- 
bution centres operated as an integral part of the entire business. 


124. The Board does not agree. The essence of the argument is that the Steinberg retail food 
operation must be taken as an indivisible whole. That is not consistent with the jurisprudence, 
sound labour relations or the facts in the instant case. The Board considers each element in turn. 


123. The jurisprudence has long recognized in the retail food industry that the concept of 
successorship under the Act may apply to individual stores. That is, even if part of a retail “chain” 
operation, a company which divests itself of a single store may well be found to have “‘sold”’ a busi- 
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ness. Indeed, the Board has not regarded such sales as “‘parts’’ of a business but as ‘“‘stand alone” 
operations: see More Groceteria, supra, Penny Lane, supra, Canada Safeway, supra, Culverhouse 
Foods, supra and the cases cited therein. Where the Board has not characterized the impugned 
transaction as a “‘sale’’, the rationale has not been grounded on the fact that a store was not an 
appropriate unit for the application of the statute but on other factors: see Valencia Foods, supra, 
Miracle Food Mart, supra, Gilham Foods, supra and Steinberg Inc., supra. It is inherent in the con- 
cept of a “store” that a store sells items which it acquires from other sources. The fact that the 
stores in the cases noted must have acquired product from elsewhere was not regarded as a rele- 
vant, let alone determinative factor in deciding whether the transaction constituted a ‘“‘sale’’. 


126. Counsel’s assertions herein would require a purchaser to acquire the entire operation of 
a vendor for there to be a “‘sale” finding. In the Board’s view, the argument of counsel cannot but 
help call into question the existing jurisprudence which developed to give life to the statutory 
intention of preserving bargaining rights in the face of various commercial transactions which were 
tantamount to a “sale” of a business. There is no jurisprudence which would support a principle 
that, under the Act, a commercial transaction is an “‘all or nothing” disposition. Further, if counsel 
is correct, a company selling its operations “‘piecemeal” would result in a finding that the purchas- 
ers of each part were all found to have acquired the original business. That is, there would be mul- 
tiple and conflicting sale declarations. There is nothing to commend such an approach. Nor is there 
anything in the instant circumstances which differentiates this case conceptually from the tradi- 
tional approach in the jurisprudence. 


12k Nor is the approach urged upon the Board consistent with sound labour relations. A 
“macro” approach to the definition of “sale” which would require the acquisition of an entire 
operation by a single purchaser would not assist in the preservation of bargaining rights and the 
continuation of employment opportunities. If such a buyer is not found, the entire operation may 
well close whereas its constituent “‘pieces”’ may be assured of a healthy future. It is in the “micro” 
level, through the recognition that a single store may be the subject of a “‘sale”’, that the intent of 
the statute is best fulfilled. Further, the inclusion of “part of a business” in the statutory definition 
suggests to the Board that the “‘micro”’ approach is preferable. 


128. The instant facts, as well, do not support counsels’ position. It is not sufficient for coun- 
sel to assert that Steinberg regarded its operation as “integrated” and that that fact was dispositive. 
Even if a company operated an integrated business, there is nothing to preclude the company 
deciding to sell its business, or parts of that business, to one or more purchasers. In the instant 
case, during negotiations culminating in the inclusion of FOS and labour peace, Ludmer empha- 
sized that he was attempting to persuade the Steinberg board to continue the company as a “going 
concern” but that, if he failed, it was likely the company would be sold off “‘piecemeal’’. It is accu- 
rate to note that Steinberg urged A & P to buy the entire operation including the distribution cen- 
tres. However, it must be remembered that such a result would have benefited Steinberg finan- 
cially given the structure of the pricing for the purchase; their position was not altruistic. 


1; It is also accurate to note that A & P could have decided to purchase the entire retail 
supermarket operation, including the distribution centres. The asset purchase agreement makes 
clear that the distribution centres were not included in the transaction. The Board accepts that it is 
the substance and not the form of the transaction which is determinative. Parties cannot, merely 
through language in an agreement which they control, preclude a finding that the transaction con- 
stitutes a sale. In the instant case, A & P acquired no assets relating to the distribution centres. 
This is not merely a question that the “bricks and mortar” (i.e., locations) were not purchased; the 
equipment, truck or trailer leases, and fixtures were not transferred. A & P did purchase the 
inventory but this was to ensure the viability of the stores whose inventories would otherwise have 
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been depleted of high velocity items to the detriment of customer goodwill. The inventory pur- 
chase does not point to the acquisition of the distribution centres. 


130. A & P certainly would have to supply its newly acquired stores with produce but, in 
that, there is no meaningful distinction from the existing jurisprudence which, in focusing on the 
characterization of individual stores as ‘“‘businesses” within the Act, separated those commercial 
units from their supply arrangements. A & P carried out that supply function from its existing dis- 
tribution centres. In that sense, the circumstances bear close resemblance to the jurisprudence 
recognizing expansions to existing businesses as outside the ambit of the sale language. In that 
regard, it is important to note that A & P’s distribution operation differed significantly from Stein- 
berg’s both in the organization and procedure in the warehouses and in the fact that A & P did not 
operate its own distribution fleet. 


[Woy we Moreover, it cannot be reasonably argued that the Steinberg distribution centres are not 
“stand alone” operations. Following the conclusion of collective bargaining negotiations in 1988, 
Steinberg took steps to expand into the wholesale business. Those have been outlined in paragraph 
35 above and need not be repeated here. It is evident, from the entry of Steinberg into wholesal- 
ing, that the distribution centres were conceived of as fulfilling a function greater than the supply 
of existing Steinberg retail supermarkets. The direction in which the company was moving was to 
act as supplier for retail stores outside the Steinberg chain. Conversely, it is appropriate to note 
that it is not necessary to operate a distribution centre to supply one’s retail supermarkets. The evi- 
dence indicates that stores may be supplied, to a greater or lesser extent, directly from suppliers 
and/or from wholesalers (as Steinberg itself hoped to become). In this regard, the Board finds fur- 
ther support in its conclusion from the decision in Great Atlantic and Pacific, supra, which dealt 
with the sale by Dominion to A & P of its warehousing operation. In that case, there was no ques- 
tion that the distribution operation constituted a ‘“‘business” or ‘‘part of a business” to which the 
Act applied and separate from the retail supermarkets, some of which were also acquired by A & P 
in the same transaction. 


HIG 84: One final comment is apposite. The jurisprudence has, in each case, evaluated those 
elements of a business which were transferred in order to determine whether or not a “sale” 
occurred. In the instant case, no elements of the distribution operation were acquired by A & P. 
What was acquired were the majority - but not all - of the Steinberg Ontario retail supermarkets. 
The stores did have to be supplied with product to sell. But that function, of itself, does not consti- 
tute the “sale of a business” where A & P chose to fulfil that function through its existing distribu- 
tion centres. The stores, taken together or singly, constituted the sale of a business or part of a 
business within the meaning of the Act. The Board is satisfied there was no sale of the distribution 
centres. 


133. In summary, for the foregoing reasons, the Board dismisses the section 63 and 1(4) 
applications. Given the Board’s conclusion, the Board need not deal with the arguments related to 
the like bargaining unit, intermingling and the appropriateness of a representation vote or the 
scope of those entitled to vote. 


The Structure of the Asset Purchase Agreement 


134. The Board next considers the allegation that the transaction was deliberately structured 
so as to oust the Teamsters bargaining rights. It was asserted that A & P was motivated by an anti- 
Teamsters animus in refusing to purchase the distribution centres and, in so doing, committed an 
unfair labour practice. This allegation is related to the application for a declaration of sale in that it 
is contended that, if the Board concludes that A & P did commit such an unfair labour practice, 
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the appropriate remedy would include, in part, a finding of a sale even in circumstances which 
would otherwise not sustain such a finding. 


1353 Counsel for the individual complainants and for the Teamsters pointed to evidence 
which they submitted supported their position that the structure of the sale was motivated, at least 
in part, by an anti-Teamsters animus. For example, A & P did offer employment to the head office 
staff which were not unionized and did hire additional staff for its existing warehouses. Gaucher 
and Wood had a private conversation which resulted in an apparent deal to exclude the distribu- 
tion centres; neither Gaucher nor Wood testified. An internal A & P memo spoke of the potential 
negatives of introducing a third culture into the A & P distribution centres; that subject was also 
raised by the RWDSU in a labour-management meeting. Counsel did concede that A & P had 
legitimate business reasons for not acquiring the distribution centres but argued that the “taint” 
theory applied to colour the entire transaction. 


136. The Board agrees that the applicable test is what is commonly referred to as the “taint” 
theory. If any part of the motive for impugned conduct is for a reason prohibited under the Act, 
that is sufficient to sustain a finding of an unfair labour practice. The analysis in that regard is no 
different from the usual unfair labour practice cases wherein the Board determines whether the 
reasons for conduct are impermissible. The Act proscribes conduct by an employer which, inter 
alia, interferes with the formation, selection or administration of a trade union or which discrimi- 
nates against an employee because of union membership. 


137. There is a paucity of recent jurisprudence which analyses the taint theory in the context 
of an alleged sale of business. In Metropolitan Parking, supra, the Board noted that a sale of busi- 
ness finding does not depend on an improper motive as the statute is intended to preserve bargain- 
ing rights even in bona fide business transactions. In Metropolitan Parking, supra, the Board did 
comment that “collusive arrangements, or transactions explicitly designed to subvert bargaining 
rights have become much less common; and can, in any event, be dealt with under [the unfair 
labour practice provisions]. Sun Parlour Greenhouse, [1972] OLRB Rep. Jan. 94, Intermountain 
Industries Ltd. , [1975] 1 Can. LRBR 257 (B.C.L.R.B.); Academy of Medicine, [1977] OLRB Rep. 
Dec. 783 and Humber College, [1979] OLRB Rep. June 520 were referred to in that context. In 
Academy of Medicine, supra, the Board indicated that an employer may not terminate the entire 
business operation if the motive for so doing contravenes the Act: 


“... It is difficult to conceive of conduct more destructive of these rights [under the Act] than a 
permanent closure of a business, based not upon legitimate business considerations but upon an 
employer’s simple refusal to operate with a trade union....”’ 


138. The Board commented in Kitchener-Waterloo Hospital, supra, as follows: 


“42. ... The form of a transaction may not be particularly illustrative of the real transaction. It is 
the substance of what occurred that is important. If it were otherwise, and the Board looked 
only to the surface details, employers would be able to structure events in legal form in a man- 
ner that would ensure that a ’sale’ never occurred, even if in substance such a transaction had in 
fact resulted. Section 63 is designed to look beyond the outward structuring to the substance of 
the transaction, seen from the collective bargaining and labour relations perspective. It may well 
be, therefore, that the reasons for having made particular decisions as to the structuring of the 
transaction are relevant in a section 63 application in assessing the true heart and shape of the 
transaction. Evidence of why particular transaction events were so executed could well be rele- 
Vallee 


139. One other case merits comment at this juncture. In Sunnylea Foods, supra, the Board 
affirmed the taint theory in examining the basis for the closing and selling of Sunnylea’s business. 
In that case, Sunnylea had been found to have committed unfair labour practices in the context of 
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the certification application and the owner openly reiterated his opposition to unions. However, 
the Board concluded on the evidence that the sale would have occurred with or without the pres- 
ence of the trade union and was, therefore, only motivated by the economics of the situation. 


140. The Board has noted earlier the voluminous documentation submitted in this matter. 
That documentation clearly supports the testimony of witnesses from A & P as to the reason for 
the structure of the deal. That reason is straightforward: A & P did not need the Steinberg distri- 
bution centres in order to service the additional stores which they hoped to acquire. A & P had 
300,000 sq. ft. of unused warehouse space at its head office. The existing facilities at the West Mall 
and Vickers Road could be reconfigured and reorganized to handle the additional volumes. 
Indeed, it was this prospect of ‘“‘synergies” in the acquisition of the stores and not the Steinberg 
distribution centres which made the deal attractive to A & P. In short, A & P’s business objectives 
in acquiring some or all of Steinberg’s retail supermarkets in Ontario were to increase A & P’s 
presence in that geographic area, provide a third banner for its operations and enhance the utiliza- 
tion of its existing distribution capacity. This theme of the opportunities for ‘“‘synergies” in the 
acquisition of retail supermarkets and not the distribution centres resonates throughout the pro- 
tracted negotiations between A & P and Steinberg from 1988 to the conclusion of the transaction 
in July 1990 and is consistent with the filings with government review bodies. 


141. Further, that conclusion is supported by the conduct of A & P following the asset pur- 
chase transaction. Outside storage facilities were used on a temporary basis pending the installa- 
tion of additional racking at the existing A & P warehouses. Existing space was reconfigured and 
reorganized to substantially increase capacity. Additional equipment, such as, forklift and pallet 
trucks, were purchased from the regular budget line. The transactions did not significantly affect 
prior supply arrangements except with respect to volume. The relationship between the A & P dis- 
tribution centres and the buying department and data processing function was not changed. The 
new product items were added to the existing computerized system and handled as was other prod- 
uct with respect to orders, selection and distribution. A & P’s assessment that it did not need addi- 
tional warehousing capacity to service the newly acquired stores was borne out in fact. 


142. The allegations ascribe anti-Teamsters motivation to the structure of the transaction. 
The Board intends to deal with these assertions in more detail, particularly given the applicability 
of the taint theory wherein legitimate business motives may yet co-exist with improper reasons for 
impugned conduct. 


143. It is critical to note at the outset, however, that what is here alleged is not anti-union 
animus. A & P is a highly unionized operation; it has bargaining relationships with several unions, 
including the RWDSU, the UFCW and the USWA. A & P agreed throughout the negotiations 
that its acquisition of the stores would result in successor status with respect to those stores; A & P 
did not resist the continued representation of those employees by their bargaining agent or the 
continued application of the collective agreements. With respect to the anticipated new hires in the 
A & P warehouses, A & P recognized that those employees would be members of the full-time or 
part-time bargaining units and represented by the RWDSU. In the Board’s view, this is a signifi- 
cant difference between the instant case and the context in which the jurisprudence has developed. 


144. The Board intends to briefly review the negotiations sequence to determine whether 
that evinces an anti-Teamsters animus. In the Spring of 1988, A & P made several proposals to 
Steinberg for its Ontario retail supermarkets. One proposal included ‘‘dead rent” for the distribu- 
tion centre facilities for a one year period to increase the attractiveness of A & P’s offer; A & P 
would not operate the distribution centres. A joint venture proposal with another company would 
have taken all the Steinberg retail supermarket operation, including the distribution centres, in 


1346 [1995] OLRB REP. OCTOBER 


Ontario and Quebec. In that offer, A & P would have taken some of the stores in both Ontario 
and Quebec plus the Quebec distribution facility. The explanation given, that, if A & P was to 
enter the Quebec market, a Quebec distribution centre was needed, is rational and consistent with 
the other evidence. All of those proposals were rejected by Steinberg; the company was taken ‘‘out 
of play” in July 1988. There is nothing in the negotiations in this period which sustains the allega- 
tions. 


145. In July 1989, in the midst of the take-over bid by Socanav, Gaucher was approached by 
A & P expressing interest in the Ontario retail supermarket operations. A letter indicating that A 
& P was prepared to be flexible in its position cannot reasonably be read to sustain a conclusion 
that A & P was prepared to take the distribution centres in the face of its continued assessment 
that such were not needed. In any event, this approach was rebuffed by Gaucher. There is no anti- 
Teamsters animus in this time frame. 


146. In early 1990, in response to increasing pressure from the financial institutions, Gaucher 
was forced to consider the disposition of the Ontario retail supermarket operation. Negotiations 
between A & P and Gaucher/Steinberg resumed. The form of the negotiations was dictated by 
Gaucher’s concerns for confidentiality; it is for this reason that the conversations excluded A & P 
Canada and involved a private meeting between Wood and Gaucher. As a result of that meeting, it 
appeared that a deal had been struck whereby A & P would take the head office employees (in 
addition to the majority of the store locations) but not acquire the distribution centres. 


147. Counsel for the individual complainants and for the Teamsters emphasized this result as 
indicative of anti-Teamsters animus. The Board disagrees. A & P had legitimate business reasons 
for not wishing to acquire the distribution facilities; their position had been consistent from the ini- 
tial negotiations with Steinberg in 1988. A & P testified as to its reasons for modifying its position 
with respect to the head office employees. The agreement permitted A & P to draw upon a consid- 
erable pool of managerial talent; A & P could selectively choose from amongst that pool, plus the 
clerical staff, to fill its needs. That aspect of the asset purchase provided advantages to both A & P 
and Steinberg. A & P could pick and choose amongst those employees so as to best satisfy its 
needs at a cost of assuming the severance obligations of those it rejected. In fact, approximately, 
one-half of those employees were subsequently terminated. For Steinberg, there was the release of 
its obligation to pay the requisite severance. The head office facility itself was not acquired by A & 
P. There is nothing sinister in A & P continuing to resist acquiring unneeded warehouse facilities 
or in resisting the assumption of the severance obligations with respect to the employees in the dis- 
tribution operation. Resisting an increased purchase price (through the assumption of unneeded 
assets or severance for persons employed in that unneeded operation) cannot reasonably be 
equated with or indicative of anti-Teamsters animus. 


148. The Board is satisfied that, given that the impetus for confidentiality originated with 
Gaucher and given the legitimate business reasons which underlay A & P’s consistent position with 
respect to the warehouses, there is no negative inference to be drawn from the fact that Wood did 
not personally testify with respect to the private conversation with Gaucher. The apparent deal 
which resulted from the conversation was adequately explained by senior personnel from A & P 
and is consistent with the weight of the documentary evidence. 


149. Moreover, that apparent “deal” in the Spring of 1990 fell apart as the parties were 
unable to agree with respect to price. The formula for calculating price had been agreed to but 
Steinberg persisted in attempting to include the warehouse facilities in the package for purposes of 
price; A & P continued to resist the inflated price for the retail stores which would have resulted. 
The letter from Wood to Gaucher dated April 2, 1990 and set out in paragraph 54 illustrates the 
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level at which negotiations were conducted. The critical factors were ‘‘multiple of book values’, 
and ‘“‘multiple of earnings” (including ‘‘post tax earnings’’) with A & P assuming the liability for 
the office and the administrative organization. The focus was on that level of “‘multiples” of vari- 
ous indicia and “‘liability for the office and administrative organization” (with respect to severance 
for employees not retained). This is far removed from anti-Teamster animus as a motivation for 
the structure of the deal. And, as noted, the ‘‘deal” fell apart. When the negotiations resumed in 
July 1990, Socanav initially continued its position regarding the inclusion of the warehouse assets in 
the book value but ultimately acceded to A & P’s position on pricing. 


150. The Board intends to deal next with the three documents adverted to by counsel in sup- 
port of the unfair labour practice allegations. It is accurate to note that, at a labour management 
meeting, the RWDSU communicated concerns expressed by some of its members with respect to 
the hiring of Steinberg employees. Management’s response was that those persons would be 
treated in the same way as other applicants. There is nothing in this which assists the allegations. 
The overview of alternative labour strategies in March 1990 consists of an objective assessment of 
the advantages and disadvantages of offering employment and concludes with a recommendation 
that the advantages outweigh the disadvantages. It is difficult to derive an anti-Teamsters animus 
from this; in a document which focused on labour strategies, there is a conspicuous absence of anti- 
Teamster motivation. That the recommendation was not accepted does not prove the allegations 
given the over-riding objective to secure the retail stores and the absence of need for additional 
warehouse facilities; the consistency of the weight of the documentary evidence and the oral testi- 
mony supports a conclusion that the deal was not structured to negate the bargaining rights of the 
Teamsters. Finally, in that regard, it appears that the document in question was not forwarded to 
the senior executives of A & P (U.S.) who conducted the negotiations until months after the 
apparent ‘‘deal”’ was struck in early 1990. 


Dok The internal document which characterized the Teamsters collective agreement as a 
negative must be placed in context. On its face, the document only obliquely refers to the Team- 
sters contract under “‘other’’. Its placement follows an extensive listing under “‘rents” and a section 
on ‘‘equipment’’. The category “other” includes notations that the meat operation is non-economic 
and has union bumping rights to the stores, the office facility is redundant and the grocery ware- 
house is redundant, all prior to the Teamsters reference. The “union bargaining rights” noted are 
not those of the Teamsters. The document then has an abbreviated reference to ‘“Combines Act’’, 
“support” and “transportation”. Byars testified with respect to the document. The notes are his 
and were prepared shortly after the receipt of the McLeod Young Weir offering circular in 1988. 
Byars followed the circular format and jotted down his thoughts. He stated that his concern arose 
from the fact that the RWDSU recognition clause covered that same geographic area. Byars evi- 
dence was not shaken on that point and is consistent with the format of the document itself. The 
Board accepts the explanation for the reference and is satisfied that there is demonstrated no anti- 
Teamsters animus in that reference. 


[iy Several other matters must be noted with regard to the alleged anti-Teamsters animus. 
A & P did not acquire the warehouse, transportation and maintenance operations; the UFCW and 
not the Teamsters represented the maintenance employees. Thus, even on its face, the deal did not 
result in the termination of only members of the Teamsters bargaining unit. While the “‘non-union- 
ized” employees at head office were offered employment by A & P, that was done only to permit 
A & P to select from that pool of employees those who best fit the A & P operation; approxi- 
mately one-half were subsequently terminated. Thus, again, others beyond the Teamsters bargain- 
ing unit members had their continued employment affected as a result of the transaction. 


153: While an anti-Teamster animus was asserted, there was an absence of evidence as to 
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why there should be such an animus. There were references by counsel to the Teamsters ‘“‘reputa- 
tion” but, significantly, there was no evidence of any animosity between A & P and the Teamsters 
even though A & P (U.S.) has collective bargaining relationships with that union. The Teamsters 
would be reasonably expected to be in a position to call such evidence if it existed. The Teamsters 
were characterized by one A & P witness as effectively representing their members. That descrip- 
tion is a long way from evincing an anti-Teamsters animus. As noted, the instant allegations are 
not like the general “‘anti-union animus” cases; A &P is a highly unionized environment. The other 
unions with which A & P has mature collective bargaining relationships include the UFCW, the 
RWDSU and the USWA. None of those organizations may be described as ‘company unions”. 
The Board is not prepared to assume that the Teamsters are any more effective at representing 
their members than are those other trade unions. In the context of an asserted animus against a 
specific trade union, there must be cogent evidence of that specific proposition. In the instant case, 
there was no such evidence. 


154. In the Board’s view, the evidence amply justifies a conclusion that there was no anti- 
Teamsters animus in the structure of the transaction. The Board has examined the substance of the 
transaction and the proffered explanations for the structure of the asset purchase agreement in the 
context of the documentary material, the credibility of the witnesses and the taint theory. The 
Board is satisfied that the only reasons for the exclusion of the Steinberg warehousing and trans- 
portation operations from the transaction were the business reasons asserted by A & P that those 
Operations were not needed. In reaching its conclusion, the Board has considered the matters 
noted in this section and both separately and in conjunction with the allegations dealt with under 
the hiring of additional warehouse employees. 


The Hiring of Additional A & P Warehouse Employees 


155; The Board approaches the issue of the hiring by A & P in the context of the taint theory 
and, as in the just-noted section, considers the evidence with respect to the hiring separately and in 
conjunction with the issues regarding the structure of the transaction. The Board is cognizant of 
the fact that it may well be that it is only taken together that the evidence would sustain the allega- 
tions. 


156. The relevant jurisprudence need only be adverted to briefly. In Metropolitan Parking, 
supra, the respondent received applications and conducted interviews but then ignored evidence of 
past experience, qualifications and references and selected at random from amongst the applica- 
tions. The Board had no difficulty in concluding that the conduct of the respondent constituted an 
unfair labour practice. The Board determined that the respondent resorted to an irrational selec- 
tion process since consideration of relevant experience and qualifications would have resulted in 
the hiring of a substantial number of the employees of the prior contractor. While the Board 
acknowledged that the respondent was entitled to hired a qualified work force and to unilaterally 
set terms and conditions of employment, the Board emphasized that the respondent, in so doing, 
was not entitled to exclude persons for reasons of an anti-union animus. To similar effect, is the 
decision in Sunnylea Foods, supra, wherein the Board determined that the respondent’s hirings 
were influenced by the trade union affiliation of the former employees; see also, Daynes Health 
Care, supra. Likewise, in Kitchener-Waterloo Hospital, supra, the Board concluded that the hospi- 
tal had altered its position with respect to giving preference to the nurses only because it was felt 
that the fact of their unionization would create administrative problems. The employment decision 
turned on the union membership of the nurses, contrary to the rights conferred by the Act. 


Li It is also useful to note the decision in Metropolitan Life, supra, where the Board, in 
dealing with the allegation of discrimination against union members in hiring, found that the 
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respondent followed its usual policy in advertising for new hires and utilized its own hiring criteria. 
The Board concluded that there was a “‘conspicuous absence of evidence” of the employees of the 
former contractor agreeing to the respondent’s terms of employment but having their applications 
refused. The Board did not consider that the continuation of the respondent’s existing hiring prac- 
tices was improper and did not infer an unlawful motive in the failure to make a “‘special job offer”’ 
to those employees of the former contractor. 


158. One final decision is helpful before turning to the instant facts. In New Holiday Tavern, 
supra, the successor employer was not bound by the conditions of employment in the expired col- 
lective agreement because of the timing of the sale. Further, the Board determined that, for there 
to be a contravention of the Act through hiring practices which discriminated on the basis of union 
membership, there must be applications for employment from the individuals. To paraphrase the 
statute, for there to be a ‘“‘refusal to employ”’ for reasons proscribed by the Act, there must be an 
‘application for employment’. The Board returns to this issue infra. 


159. The Board first deals with the A & P hiring process. It is not intended herein to do 
more than touch upon the relevant factual findings. A & P anticipated hiring additional employees 
to handle the increased volumes resulting from the acquisition of the majority of the Steinberg 
store locations in Ontario. The documentary and viva voce evidence indicated the numbers of new 
employees, by classification, which were anticipated in the various distribution facilities. The evi- 
dence indicated a training period would be required. The actual process followed, including the 
time lines, closely followed the planning exercise. 


160. At first blush, it might seem puzzling as to why the Steinberg warehouse personnel were 
not simply “moved over” to A & P. There is no suggestion that the Steinberg warehouse employ- 
ees were other than a trained and competent work force. However, several factors complicated a 
“first impression” solution to A & P’s increased hiring needs. The Board regards those factors as 
the real reasons for the eventual placement of only a handful of Steinberg employees in the A & P 
warehouses. The Board is satisfied that the fact of the trade union affiliation of the Steinberg ware- 
house employees played no part in the process. 


161. The Steinberg employees were required to remain at the Steinberg distribution centres 
until the closing of the asset purchase agreement. Then, at the moment of closing, A & P had to 
assume the responsibility of supplying the newly acquired stores. This reality flowed solely from 
the nature of the commercial transaction and the respective obligations of the vendor and pur- 
chaser. Under the agreement, Steinberg was obligated to maintain the stores until closing accord- 
ing to ‘normal business practice”. A & P, to ensure there was no depletion of high velocity items 
in the interim period before closing, purchased the inventory. As of the closing date, A & P had to 
have in place a trained work force ready to carry out substantial additional responsibilities. In 
those circumstances, it was reasonable and necessary for A & P to commence the hiring process 
well in advance of closing. One significant complicating factor, then, was the conflict between the 
A & P imperative of hiring before the Steinberg warehouse employees would be available. Even if 
it was possible to schedule training around the Steinberg warehouse employees’ shift schedules, the 
operation would have been complex. More critically, there is no basis in the statute for imposing 
such a requirement on A & P where A & P was not a successor employer in respect of the Stein- 
berg warehouse employees. In the Board’s view, A & P acted solely from business imperatives and 
not to penalize the Steinberg warehouse employees because of their union affiliation. 


162. While it was open for Steinberg distribution centre employees to leave Steinberg before 
the closing date, their reasons for not doing so are eminently understandable. At Steinberg, the 
warehouse employees held full-time positions at relatively high wage rates. At A & P, the openings 
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were for part-time positions for substantially less remuneration. In the early rounds of hiring, new 
part-time employees were informed that, if their probationary period was successful, there was a 
good likelihood of their achieving full-time status following the closing date. However, the pros- 
pect of part-time status with the possibility of full-time later on was far less attractive than remain- 
ing at the Steinberg warehouses until closing. Unfortunately, by that point, the bulk of the full- 
time positions were filled and, essentially, only part-time personnel were needed. 


163. The requirement of immediate availability was standard A & P practice. Further, the 
existence of a training period was usual and, in the circumstances, not unreasonable. While the 
Steinberg distribution centre employees were familiar with their operation, the evidence indicated 
that the A & P operation differed significantly. Although the function of both warehouse opera- 
tions was the same, the process by which the functions were carried out differed. Thus, there is no 
doubt that the Steinberg warehouse personnel would have required training. Whether or not they 
would have been “‘more quick on the uptake”’ is uncertain but, even if so, there is no reasonable 
basis on which to conclude that the Steinberg warehouse employees should have been treated pre- 
ferentially, with respect to availability and training requirements, in contrast to other applicants. 


164. A further complicating factor was the existence of the RWDSU collective agreements to 
which A & P was bound. The full-time agreement required that new vacancies first be posted in 
that unit. That is not an unusual type of provision in a collective agreement and is designed to 
ensure existing employees have an opportunity for promotion to preferable job classifications. In 
the instant case, that posting process was followed and resulted in the filling of all positions except 
those for order selectors. The collective agreements required that preference for full-time positions 
then be given to those in the part-time bargaining unit. That, again, may not be described as 
uncommon. The internal posting process occupied several weeks and was detailed earlier. 


165. That procedure - required by the RWDSU collective agreements - negatively impacted 
on new applicants and especially the Steinberg warehouse employees. One result of the internal 
postings process was that the preferable (and higher paying) job classifications were not available 
to the new hires. Only order selectors were needed. For the Steinberg distribution centre person- 
nel in particular, this added to the unattractiveness of the advertised positions. As well, the signifi- 
cant numbers of internal transfers increased the complexity of the training period. That is, A & P 
not only had to train the new hires but also the internally transferred employees. The Board is per- 
suaded that the training period outlined in the documentary evidence was not inappropriate in the 
circumstances and was not designed to thwart the hiring of the Steinberg employees of the distribu- 
tion facilities. 


166. The Board accepts the testimony of the A & P witnesses that the union affiliation of the 
Steinberg distribution centre employees was not taken into account. That evidence was credible, in 
part, because of its consistency with the documentary material. At a labour management meeting, 
when the RWDSU representatives expressed concerns of some of their members regarding the hir- 
ing of Steinberg employees, A & P management responded that applications from Steinberg ware- 
house personnel would not be treated differently. In fact, there is no evidence that they were 
treated differently; there is no doubt that those applications were not treated preferentially (see 
below). However, that lack of preferential treatment is not contrary to the Act. 


167. The Board concludes that the application and training process was in conformance with 
the usual approach of A & P to hiring. In the Board’s view, there is no basis in the Act for requir- 
ing A & P to depart from its usual practice in that regard. The process followed cannot reasonably 
be described as a sham or charade intended to keep out the Steinberg warehouse employees. 


168. The Board next returns to the issue of the dearth of applications from Steinberg ware- 
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house employees. In the Board’s opinion, this is not merely a matter of mitigation, as asserted by 
Teamsters counsel. For there to be an unfair labour practice, there must be applications or other 
compelling evidence that the Steinberg warehouse employees wanted the available jobs at A & P 
and the failure to hire those persons in circumstances which reasonably supports an inference the 
decisions were motivated by their trade union affiliation: see New Holiday Tavern, supra. In the 
face of an open advertising process, there was a marked lack of interest expressed by the Steinberg 
warehouse employees. Although their reasons may well have been understandable (see paragraphs 
162 and 165), the result is the absence of evidence supporting the allegations. The Board does not 
consider the evidence of several of the individual complainants to the effect that a “‘security guard” 
told them the Steinberg was not receiving applications at that point as demonstrating an anti- 
Teamsters animus. Those hearsay comments are consistent with the evidence of A & P witnesses 
that there was a lull in the applications process until the company had a better “take” on the num- 
bers hired, their likely retention figures and the numbers of additional employees needed. The 
Board is not prepared to infer a sinister motive in the temporary hiatus in accepting applications 
given the complexity of the internal and external posting and hiring process outlined above. 


169. Likewise, the testimony of Ricchio that he was told that all Steinberg applications were 
being put to one side is consistent with the evidence of A & P’s witnesses that all applicants who 
indicated on their applications that they were not immediately available for work were told that 
their applications would not be processed further until they informed A & P that they were so 
available. The ‘‘set aside’”’ comment, in the Board’s view, was not predicated on the applicant’s sta- 
tus as a Steinberg warehouse employee but on the fact that those employees, for understandable 
reasons, chose to continue at Steinberg until the closing date and, hence, were not immediately 
available for employment. Applicants with no Teamsters affiliation but who were not immediately 
available for employment were treated in similar fashion by A & P. 


170. The letter of October 12, 1990 from Dunne to Investment Canada is to similar effect. 
Dunne comments on the unfortunate situation of the Steinberg warehouse personnel but notes 
that, to date, one twenty-four of those persons had applied for employment at A & P and “none of 
them were prepared to accept immediate employment with A & P and prejudice their Steinberg 
severance arrangements’. 


171. Documentary evidence summarized the applications of Steinberg warehouse employees 
and their disposition. As of January 17, 1991, there were forty-six applications. Of those, thirteen 
were hired and two quit; of the eleven remaining, two were full-time probationary and nine were 
part-time probationary. Of those rejected for employment, the reasons given included: not inter- 
ested in part-time, not appear for interview, not available for medical reasons, no phone numbers 
or a wrong phone number on the application. There is no compelling evidence that the purported 
reasons were not the actual reasons for the rejections. Further, there is no evidence on which to 
reasonably conclude that Michailidis, who was hired and terminated during his probationary 
period, was terminated for reasons other than his inability to meet the established A & P produc- 
tivity standards. 


W72. The Board regards the circumstances herein as resembling those in Metropolitan Life, 
supra, in that the gravamen of the complaint is that A & P did not make special arrangements to 
hire the Steinberg warehouse personnel or give preference in hiring to those employees. A & P is 
not a successor employer with respect to the Steinberg warehouse facilities; if such had been the 
case, A & P would have been bound by the extant collective agreement unless and until the Board 
declared otherwise. In the absence of a successor employer situation, A & P was not obligated to 
offer employment to the Steinberg distribution centre employees provided that A & P conducted 
its hiring without discriminating against those Steinberg employees because of their union affilia- 
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tion. The Board is satisfied that A & P followed its usual hiring process in accordance with its obli- 
gations under the full- and part-time collective agreements with the RWDSU. In following that 
process, A & P did not discriminate against the Steinberg warehouse employees. The statute does 
not impose any greater obligation. 


ee The Board does not consider the evidence that a Steinberg warehouse employee was 
given the “cold shoulder” when he approached Wilson Transport for employment as relevant; Wil- 
son Transport is an independent company not a party to these pices come and against whom no 
allegations of impropriety have been made. 


174. Having regard to the foregoing, the Board dismisses the unfair labour practice allega- 
tions with respect to the hiring of additional warehouse employees by A & P. As noted, although 
the Board has not here reiterated its analysis with respect to the structure of the transaction, the 
Board also has considered together the evidence relevant to both unfair labour practice allega- 
tions. The Board has concluded that the allegations are not sustained on that evidence. In the cir- 
cumstances, the Board need not deal further with the complex issues involved in the appropriate 
remedial relief if the unfair labour practice allegations had been sustained. 


Conclusion 


Wie The Board, in its foregoing analysis, has carefully considered the evidence, both docu- 
mentary and viva voce, in the context of the able and thorough submissions of counsel. The Board 
is satisfied that the allegations impugning the negotiations between Steinberg and the Teamsters, 
the structure of the asset purchase agreement and the hiring by A & P of additional employees in 
its distribution facilities should be dismissed. The Board is further satisfied that the applications 
pursuant to sections 63 and 1(4) should be dismissed as well. 


CONCURRING OPINION BOARD MEMBER R. R. MONTAGUE; October 2, 1995 


ie I concur with the legal conclusion reached in the majority’s decision, but in my humble 
opinion feel that it is morally wrong. 


Up The parties could have and should have been made to find an amicable way of integrat- 
ing these fully experienced warehouse workers, at the very least into “job offers” in the opera- 
tional scheme of the deal, thus going a long way to help, and I quote: 


“promote harmonious labour relations, industrial stability and ongoing settlement of differences 
between employers and trade unions’”’. 
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COURT PROCEEDINGS 


3248-94-R (Court File No. 396/95) Meadowcroft Holdings Inc., c.o.b. as Execu- 
Care Nursing Services, and Meadowcroft Limited Partnership c.o.b. as Meadow- 
croft Place (Guelph), Applicant v. Service Employees International Union Local 
532 affiliated with the A.F. of L., C.I.O., C.L.C, and the Ontario Labour Rela- 
tions Board, the Right Honourable Elizabeth Witmer, Minister of Labour for 
Ontario and 5M Management Services Ltd., Respondents 


Bargaining Unit - Certification - Judicial Review - Union applying to represent employees 
of retirement home in Guelph - Employer submitting that bargaining unit should include group of 
‘floating’? maintenance and housekeeping workers, who work out of head office and who service 
some 25 retirement homes owned by employer, when those maintenance employees work at Guelph 
home - Board determining that maintenance and housekeeping employees who float to different 
homes should not be included in bargaining unit - Certificate issuing - Application for judicial 
review dismissed by Divisional Court 


Board decision reported at [1995] OLRB Rep. March 324. 


Ontario Court (General Division) (Divisional Court), Southey, O’Brien and Corbett JJ., October 10, 
1995, . 


The Court (endorsement): In our opinion the Board correctly applied itself to the determination of 
the appropriate bargaining unit, and was under no obligation to apply the 30/30 Rule in making 
that determination. The Board’s decision to exclude “floating” employees was not patently unrea- 
sonable, and there was no jurisdictional error. The application is dismissed with costs. The costs of 
the union are hereby fixed at $2,000. The Board does not ask for costs. 





3185-93-U (Court File No. 514) Robert Ross, Applicant v. National Automobile, 
Aerospace, Transportation and General Workers Union (CAW-Canada) and its 
Local 195, National Auto Radiator Mfg. Co. Ltd. and The Ontario Labour Rela- 
tions Board, Respondents 


Discharge - Duty of Fair Representation - Judicial Review - Unfair Labour Practice - 
Applicant alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in bringing 
application satisfactorily explained - Board exercising its discretion against inquiring into applica- 
tion - Application dismissed - Application for judicial review dismissed by Divisional Court 


Board decision not reported. 
Ontario Court of Justice (Divisional Court), O’Brien, McDermid and Corbett JJ., October 20, 1995. 


O’Brien J. (endorsement): The OLRB has discretionary power to determine whether to inquire 
into an application or decline further consideration of the matter. In exercising that discretion the 
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OLRB assumed the delay was only from December of 1991 to November 1993 which favoured the 
applicant. It concluded that delay caused considerable harm to both the union and the employer 
and was not satisfactorily explained. 


The standard of review is one of patent unreasonableness. The OLRB decision was completely 
reasonable under the circumstances and there is no doubt it satisfies the applicable standard of 
review of this type. 


Application dismissed. 


Costs of $2,000.00 each to both union and employer. 
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APPLICATIONS DISPOSED OF BY THE ONTARIO 
LABOUR RELATIONS BOARD DURING SEPTEMBER 
1995 


APPLICATIONS FOR CERTIFICATION 
Bargaining Agents Certified Without Vote 


2868-94-R: Ontario Secondary School Teachers’ Federation (Applicant) v. The Board of Education for the 
City of Toronto (Respondent) v. Canadian Union of Public Employees, Local 63 (Intervener) 


Unit: “all employees of the Board of Education for the City of Toronto in the Municipality of Metropolitan 
Toronto in levels 1 to 6 inclusive of schedule II, save and except persons who are employed in the Employee 
Relations Department, persons for whom any trade union held bargaining rights as of November 10, 1994 and 
including as well everyone listed in Schedule A” (128 employees in unit) (Having regard to the agreement of 
the parties) (Clarity Note) 


2906-94-R: United Steelworkers of America (Applicant) v. Greenberg Stores Limited (Respondent) 


Unit: “all employees of Greenberg Stores Limited in the Town of Marathon, save and except Assistant Man- 
ager, and persons above the rank of Assistant Manager” (33 employees in unit) (Clarity Note) 


1008-95-R: Ontario Nurses’ Association (Applicant) v. Royalcrest Life Care Group (Respondent) v. Group of 
Employees (Objectors) 


Unit: “all registered and graduate nurses employed in a nursing capacity by Royalcrest Life Care Group 
c.o.b. as Townsview Lifecare Centre in the City of Hamilton, save and except the Director of Care and per- 
sons above the rank of Director of Care” (14 employees in unit) 


1311-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Quality Masonry 
(Respondent) 


Unit: “all construction labourers in the employ of Quality Masonry in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of Quality Masonry in all sectors of the construction industry in the Counties of Oxford, Perth, 
Huron, Middlesex, Bruce and Elgin, excluding the industrial, commercial and institutional sector, save and 
except non-working foremen and persons above the rank of non-working foreman” (7 employees in unit) 


1394-95-R: Ontario Public Service Employees Union (Applicant) v. Community Resource Services (Ontario) 
(Respondent) 


Unit: ‘all employees of Community Resource Services (Ontario) in the Regional Municipality of Halton, save 
and except Assistant Directors, persons above the rank of Assistant Director, Supervisor of Community Pro- 
grams, Property Manager, Administration Secretary, students engaged in a co-operative training program and 
the Payroll Clerk” (47 employees in unit) (Having regard to the agreement of the parties) 


1798-95-R: International Union of Bricklayers and Allied Craftsmen Local #20, Ont. (Applicant) v. Sweeting 
Masonry Limited (Respondent) 


Unit: “all bricklayers and bricklayers’ apprentices, stonemasons and stonemasons’ apprentices in the employ 
of Sweeting Masonry Limited in the industrial, commercial and institutional sector of the construction indus- 
try in the Province of Ontario, and all bricklayers and bricklayers’ apprentices, stonemasons and stonema- 
sons’ apprentices in the employ of Sweeting Masonry Limited in all sectors of the construction industry in the 
Regional Municipality of Durham (except for the Towns of Ajax and Pickering), the geographic Township of 
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Cavan in the County of Peterborough and the geographic Township of Manvers in the County of Victoria, 
excluding the industrial, commercial and institutional sector, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (3 employees in unit) 


1804-95-R: International Union of Operating Engineers, Local 793 (Applicant) v. Bre-Ex Limited (Respon- 
dent) 


Unit: “all employees in the employ of Bre-Ex Limited engaged in the operation of cranes, shovels, bulldozers 
and similar equipment and those primarily engaged in the repairing and maintaining of same, and employees 
engaged as surveyors in all sectors of the construction industry in the Counties of Essex and Kent excluding 
the industrial, commercial and institutional sector, save and except non-working foremen and persons above 
the rank of non-working foreman” (12 employees in unit) 


1864-95-R: United Steelworkers of America (Applicant) v. Narco Canada Inc. (Respondent) 


Unit: “all employees of Narco Canada Inc. in the City of Burlington, save and except forepersons, persons 
above the rank of foreperson, office, clerical and sales staff, persons regularly employed for not more than 24 
hours per week and students employed during the school vacation period” (43 employees in unit) (Having 
regard to the agreement of the parties) 


1879-95-R: Canadian Union of Public Employees Local 79 (Applicant) v. The Municipality of Metropolitan 
Toronto (Respondent) 


Unit: “‘all security officers employed by The Municipality of Metropolitan Toronto in the Municipality of Met- 
ropolitan Toronto, save and except shift-forepersons, persons above the rank of shift-foreperson and persons 
in bargaining units for which any trade union held bargaining rights as of August 11, 1995” (6 employees in 
unit) (Having regard to the agreement of the parties) 


1881-95-R: Service Employees International Union, Local 204 Affiliated with the S:E.PU)/ ALPeor Le 
C.1.0., C.L.C. (Applicant) v. Tendercare Nursing Home Limited, c.o.b. as Tendercare Living Centre (Re- 
spondent) 


Unit: “all employees of Tendercare Nursing Home Limited, c.o.b. as Tendercare Living Centre in the Munic- 
ipality of Metropolitan Toronto, regularly employed for not more than 24 hours per week, save and except 
Registered Nurses, Physiotherapist, Occupational Therapist, supervisors or foremen, persons above the rank 
of supervisor or foreman, office and clerical staff and persons in bargaining units for which any trade union 
held bargaining rights as of August 11, 1995” (44 employees in unit) (Having regard to the agreement of the 
parties) 


1899-95-R: Hospitality & Service Trades Union, Local 261 (Applicant) v. Ottawa Hunt and Golf Club, Lim- 
ited (Respondent) 


Unit: “all employees of Ottawa Hunt and Golf Club, Limited in the City of Ottawa, save and except Assistant 
Managers, persons above the rank of Assistant Manager, office, clerical and agronomy staff” (53 employees 
in unit) (Having regard to the agreement of the parties) 


1914-95-R: International Union of Operating Engineers, Local 793 (Applicant) v. Rideau Crane Rentals (Re- 
spondent) 


Unit: “all employees in the employ of Rideau Crane Rentals engaged in the operation of cranes, shovels, 
bulldozers and similar equipment and those primarily engaged in the repairing and maintaining of same, and 
employees engaged as surveyors in the employ of Rideau Crane Rentals in the industrial, commercial and 
institutional sector of the construction industry in the Province of Ontario, and all employees in the employ of 
Rideau Crane Rentals engaged in the operation of cranes, shovels, bulldozers and similar equipment and 
those primarily engaged in the repairing and maintaining of same, and employees engaged as surveyors in the 
employ of Rideau Crane Rentals in all sectors of the construction industry in the County of Lennox and 
Addington, the County of Frontenac, and the geographic Townships of Rear Leeds and Lansdowne, Rear of 
Yonge and Escott, and all lands south thereof in the United Counties of Leeds and Grenville, excluding the 
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industrial, commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman” (2 employees in unit) 


1937-95-R: Canadian Union of Public Employees (Applicant) v. The Corporation of the Township of North 
Dumfries (Respondent) 


Unit: “‘all employees of The Corporation of the Township of North Dumfries in the Public Works (Roads), 
Parks and Recreation Departments, save and except the Superintendent of Public Works (Roads) and the 
Director of Parks and Recreation, persons above the rank of Superintendent of Public Works (Roads) and 
Director of Parks and Recreation, office staff and students employed in the summer playground program” (12 
employees in unit) (Having regard to the agreement of the parties) 


1945-95-R: United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Applicant) v. 
Abor-Ron Construction Services Inc. (Respondent) / 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of Abor-Ron Construction Services Inc. in the 
industrial, commercial and institutional sector of the construction industry in the Province of Ontario, and all 
carpenters and carpenters’ apprentices in the employ of Abor-Ron Construction Services Inc. in all sectors of 
the construction industry in the District of Thunder Bay, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman” (2 
employees in unit) 


1963-95-R: United Food and Commercial Workers International Union, AFL-CIO-CLC (Applicant) v. Hertz 
Canada Limited (Respondent) 


Unit: “all mechanics and utility persons employed by Hertz Canada Limited, Rent-a-Car Division located at 2 
Convair Drive, in the City of Etobicoke, save and except supervisors and persons above the rank of supervi- 
sor’ (6 employees in unit) (Having regard to the agreement of the parties) 


1964-95-R: International Union of Operating Engineers, Local 793 (Applicant) v. Lafarge Canada Inc. (Re- 
spondent) 


Unit: “all employees of Lafarge Canada Inc. at Brandes Gravel Pit at 2125 Great Northern Road in the City 
of Sault Ste. Marie, save and except foreperson, persons above the rank of foreperson, security guards, office, 
clerical, sales staff and technical personnel’ (7 employees in unit) (Having regard to the agreement of the 
parties) 


1966-95-R: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 128 (Applicant) v. 960-990 Ontario Inc. c.o.b. as Cliffs Welding & Pressure Tapping (Respondent) 


Unit: “all boilermakers and boilermakers’ apprentices in the employ of 960-990 Ontario Inc. c.o.b. as Cliffs 
Welding & Pressure Tapping in the industrial, commercial and institutional sector of the construction industry 
in the Province of Ontario, and all boilermakers and boilermakers’ apprentices in the employ of 960-990 
Ontario Inc. c.o.b. as Cliffs Welding & Pressure Tapping in all sectors of the construction industry in the 
Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville 
and Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and 
Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the indus- 
trial, commercial and institutional sector, save and except non-working foremen and persons above the rank 
of non-working foreman” (3 employees in unit) 


1970-95-R: Teamsters Local Union No. 419 (Applicant) v. 1059288 Ontario Inc. O/A Young Drivers of 
Canada (Toronto) (Respondent) 


Unit: “all employees of 1059288 Ontario Inc. O/A Young Drivers of Canada (Toronto) in the Municipality of 
Metropolitan Toronto, save and except Managers, persons above the rank of Manager and employees in bar- 
gaining units for which any trade union held bargaining rights as of August 21, 1995” (5 employees in unit) 
(Having regard to the agreement of the parties) (Clarity Note) 


1983-95-R: Canadian Security Union (Applicant) v. Intercon Security Limited (Respondent) 
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Unit: “all security officers in the employ of Intercon Security Limited at 1 Yorkgate Blvd. (Yorkgate Mall) in 
the City of North York, save and except supervisors and persons above the rank of supervisor’ (4 employees 
in unit) (Having regard to the agreement of the parties) 


1985-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Canadian Pacific Hotels Corporation (Chateau Laurier Hotel) (Respondent) 


Unit: “‘all parking-cashiers employed by Canadian Pacific Hotels Corporation c.o.b. as Chateau Laurier Hotel 
in the City of Ottawa, save and except supervisors and persons above the rank of supervisor’ (7 employees in 
unit) (Having regard to the agreement of the parties) 


1989-95-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 141 (Applicant) v. Berdan 
Holdings Inc. (Respondent) 


Unit: “‘all employees of Berdan Holdings Inc. c.o.b. as Maple Village Retirement Home in the City of Lon- 
don, save and except supervisors, persons above the rank of supervisor, office and clerical staff” (25 employ- 
ees in unit) (Having regard to the agreement of the parties) 


1991-95-R: Kingston Area Taxi Staff Association (K.A.T.S.A) Local 01 (Applicant) v. Modern Taxi Cab Ltd. 
(Respondent) 


Unit: ‘“‘all dispatchers and telephone operators of Modern Taxi Cab Ltd. in the City of Kingston, save and 
except Vice President and persons above the rank of Vice President” (15 employees in unit) (Having regard to 
the agreement of the parties) 


1995-95-R: Christian Labour Association of Canada (Applicant) v. Triple H Paving Stone Inc. (Respondent) 


Unit: “all construction labourers in the employ of Triple H Paving Stone Inc. in the County of Peterborough 
(except for the geographic Township of Cavan), the County of Victoria (except for the geographic Township 
of Manvers) and the provisional County of Haliburton” (2 employees in unit) 


1996-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Belfast 
Fruit Inc., c.o.b. as St. Laurent Fruit and Vegetables (Respondent) 


Unit: “all employees of Belfast Fruit Inc., c.o.b. as St. Laurent Fruit and Vegetables at 1010 Belfast Road in 
the Regional Municipality of Ottawa, save and except Department Managers, persons above the rank of 
Department Manager, Head Cashier, Assistant Head Cashier, office and clerical staff” (39 employees in unit) 
(Having regard to the agreement of the parties) 


2007-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Interior Truck Trim (Eastern) Limited (Respondent) 


Unit: “all employees of Interior Truck Trim (Eastern) Limited, in the City of St. Thomas, save and except 
supervisors, persons above the rank of supervisor, office, sales and clerical staff’ (92 employees in unit) 
(Having regard to the agreement of the parties) 


2031-95-R: International Union of Operating Engineers, Local 793 (Applicant) v. Joe Smith Excavating and 
Haulage (Respondent) 


Unit: “all employees in the employ of Joe Smith Excavating and Haulage engaged in the operation of cranes, 
shovels, bulldozers and similar equipment and those primarily engaged in the repairing and maintaining of 
same, and employees engaged as surveyors in the employ of Joe Smith Excavating and Haulage in the indus- 
trial, commercial and institutional sector of the construction industry in the Province of Ontario, and all 
employees in the employ of Joe Smith Excavating and Haulage engaged in the operation of cranes, shovels, 
bulldozers and similar equipment and those primarily engaged in the repairing and maintaining of same, and 
employees engaged as surveyors in the employ of Joe Smith Excavating and Haulage in all sectors of the con- 
struction industry in the County of Lennox and Addington, the County of Frontenac, and the geographic 
Townships of Rear Leeds and Lansdowne, Rear of Yonge and Escott, and all lands south thereof in the 
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United Counties of Leeds and Grenville, excluding the industrial, commercial and institutional sector, save 
and except non-working foremen and persons above the rank of non-working foreman” (2 employees in unit) 


2033-95-R: Christian Labour Association of Canada (Applicant) v. Devonshire Community Living Centers 
Inc. (Respondent) 


Unit: ‘all employees of Devonshire Community Living Centers Inc. in the Regional Municipality of Water- 
loo, save and except Registered and Graduate Nurses, Director of Nursing, Administrator, Supervisors, per- 
sons above the rank of supervisor, office and clerical staff’ (25 employees in unit) (Having regard to the agree- 
ment of the parties) 


2083-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. C.M.W. Manufacturing Ltd. (Respondent) 


Unit: “all employees of C.M.W. Manufacturing Ltd. in the Town of Ingersoll, save and except supervisors, 
persons above the rank of supervisor, office, clerical and sales staff’ (44 employees in unit) (Having regard to 
the agreement of the parties) 


2117-95-R: The Canadian Union of Public Employees (Applicant) v. Kerry’s Place Autism Services (Scott’s 
Place Group Home - Oshawa House) (Respondent) 


Unit: ‘all employees of Kerry’s Place Autism Services (Scott’s Place Group Home - Oshawa House) in the 
City of Oshawa, save and except the Assistant Director, persons above the rank of Assistant Director and 
Secretary to the Program Director” (14 employees in unit) (Having regard to the agreement of the parties) 


2119-95-R: Canadian Union of Public Employees (Applicant) v. The Essex County Roman Catholic Separate 
School Board (Respondent) 


Unit: “all employees of The Essex County Roman Catholic Separate School Board in Essex County of the 
Computer Services Department, save and except the Systems Manager (Information Technology) and persons 
above the rank of Systems Manager (Information Technology) and any person for whom a trade union held 
bargaining rights as of August 30, 1995” (8 employees in unit) (Having regard to the agreement of the parties) 


2126-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Zellers Inc. 
(Respondent) 


Unit: “all employees of Zellers Inc. employed at its store located at University Mall, 2650 Tecumseh Road 
West in the City of Windsor, save and except Supervisors/Group Merchandisers, persons above the rank of 
Supervisor/Group Merchandiser, Loss Prevention Officers, Personnel Clerks, Pharmacy Managers, Graduate 
and Undergraduate Pharmacists, including Pharmacy Interns and Apprentice Pharmacists, and students 
employed in a co-operative work program” (90 employees in unit) (Having regard to the agreement of the 
parties) 


2134-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Norm Brandon Ltd. 
(Respondent) 


Unit: “all construction labourers in the employ of Norm Brandon Ltd. in the industrial, commercial and insti- 
tutional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of Norm Brandon Ltd. in all sectors of the construction industry in the Counties of Oxford, Perth, 
Huron, Middlesex, Bruce and Elgin, excluding the industrial, commercial and institutional sector, save and 
except non-working foremen and persons above the rank of non-working foreman’’ (2 employees in unit) 


2142-95-R: United Steelworkers of America (Applicant) v. Tora Investments Inc. (Respondent) 


Unit: “all employees of Tora Investments Inc. in the City of St. Catharines, save and except Assistant Plant 
Manager, persons above the rank of Assistant Plant Manager, office, clerical and sales staff” (47 employees in 
unit) (Having regard to the agreement of the parties) 


2148-95-R: Ontario Nurses’ Association (Applicant) v. North Algoma Health Organization (Respondent) 
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Unit: “‘all paramedical employees of the North Algoma Health Organization in the Town of Wawa, save and 
except supervisors and persons above the rank of supervisor” (5 employees in unit) (Having regard to the 
agreement of the parties) 


2150-95-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Empire Maintenance 
Industries Inc. (Respondent) 


Unit: “all employees of the responding party engaged in cleaning and maintenance at The Bay Store, 3401 
Dufferin Street in the Municipality of Metro Toronto, save and except non-working forepersons, persons 
above the rank of non-working foreperson, office and sales staff” (7 employees in unit) (Having regard to the 
agreement of the parties) 


2151-95-R: Ontario Public Service Employees Union (Applicant) v. Norfolk General Hospital (Respondent) 


Unit: “all Medical Laboratory Technologists and Medical Laboratory Technicians regularly employed for not 
more than 24 hours per week by Norfolk General Hospital in its medical laboratories in the Town of Simcoe, 
save and except Assistant Chief Technologist, persons above the rank of Assistant Chief Technologist, labora- 
tory technology students and persons for whom any trade union held bargaining rights as of August 31, 1995” 
(5 employees in unit) (Having regard to the agreement of the parties) 


2163-95-R: International Alliance of Theatrical Stage Employees and Motion Picture Machine Operators of 
the United States and Canada, Local 357 (Applicant) v. Wilfred Laurier University (Respondent) 


Unit: “all stage employees of Wilfred Laurier University in the Regional Municipality of Waterloo, save and 
except Managers and persons above the rank of Manager” (2 employees in unit) (Having regard to the agree- 
ment of the parties) 


2168-95-R: Service Employees Union, Local 183 (Applicant) v. 681707 Ontario Limited c.o.b. as Cobourg 
Retirement Residence (Respondent) 


Unit: “all employees of 681707 Ontario Limited c.o.b. as Cobourg Retirement Residence in the Town of 
Cobourg, save and except Managers, persons above the rank of Manager, office and clerical staff” (13 
employees in unit) (Having regard to the agreement of the parties) 


2171-95-R: Christian Labour Association of Canada (Applicant) v. Triple H Concrete Products Inc. (Respon- 
dent) 


Unit: “all construction labourers in the employ of Triple H Concrete Products Inc. in the Counties of Oxford, 
Perth, Huron, Middlesex, Bruce and Elgin” (4 employees in unit) 


2172-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Olsonite Company Limited (Respondent) 


Unit: “all employees of Olsonite Company Limited in the Town of Tilbury, save and except foremen, persons 
above the rank of foreman, office and sales staff, quality control personnel and students employed during the 
school vacation period” (28 employees in unit) (Having regard to the agreement of the parties) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


1376-95-R: Canadian Union of Operating Engineers and General Workers (Applicant) v. Toronto Musicians’ 
Association (Respondent) v. Office and Professional Employees International Union, Local 343 (Intervener) 


Unit: “‘all employees of the Toronto Musicians’ Association in the Municipality of Metropolitan Toronto, 
save and except Business Representatives, Assistant Office Manager, Office Manager and persons above the 
rank of Assistant Office Manager’’ (8 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 9 
Number of persons who cast ballots 

Number of segregated ballots cast by persons whose names appear on voters’ list 
Number of ballots marked in favour of applicant 


i 


ail 


1743-95-R: IWA - Canada (Applicant) v. Elgin Handles Limited (Respondent) v. Elgin Handles Employees’ 
Association (Intervener) 


Unit: “‘all employees of Elgin Handles Limited, save and except one working foreman in each department, 
persons above the rank of foreman, office and sales staff, and janitor” (41 employees in unit) (Having regard 


to the agreement of the parties) 


Number of names of persons on revised voters’ list BT 
Number of persons who cast ballots 34 
Number of ballots, excluding segregated ballots, cast by persons whose names appear on 

voters’ list 34 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 2. 
Number of ballots marked in favour of intervener 4 


1865-95-R: Power Workers’ Union, CUPE Local 1000 (Applicant) v. Milton Hydro-Electric Commission (Re- 
spondent) v. International Brotherhood of Electrical Workers, Local 636 (Intervener) 


Unit: “all employees of the Milton Hydro-Electric Commission, save and except foreman/supervisors, persons 
above the rank of foreman/ supervisors, manager’s secretary, also persons regularly employed for not more 
than 24 hours per week, students employed during the school vacation period, students employed on a co-op- 
erative training program, and individuals employed on a government sponsored program” (24 employees in 
unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 24 
Number of persons who cast ballots 22 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list Ze 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant iP 
Number of ballots marked in favour of intervener 9 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


1262-95-R: Ontario Public Service Employees Union (Applicant) v. Lutheran Community Care Centre of 
Thunder Bay (Respondent) 


Unit: “all employees of the Lutheran Community Care Centre of Thunder Bay, in the City of Thunder Bay, 
save and except Pastoral Care Workers (Chaplains), Executive Secretary, Supervisors and persons above the 
rank of Supervisor” (22 employees in unit) 


Number of names of persons on revised voters’ list ZT, 
Number of persons who cast ballots 23 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 25 
Number of ballots marked in favour of applicant 16 
Number of ballots marked against applicant fs 


1432-95-R: Service Employees International Union, Local 204 Affiliated with the:S. FE. LUL,-ACE, of £., 
C.1.0., C.L.C. (Applicant) v. International Care Corporation (Respondent) 


Unit: ‘“‘all employees of International Care Corporation employed at Forest Hill Place, in the Municipality of 
Metropolitan Toronto, save and except supervisors, persons above the rank of supervisor, office and clerical 
staff, and activity director” (65 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 71 
Number of persons who cast ballots 48 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

48 


voter’s list 
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Number of ballots marked in favour of applicant 27 
Number of ballots marked against applicant 21 


Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


1439-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Haefely Trench, Division of BBA Canada Limited (Coil Products Division) (Respon- 
dent) 


Unit #1:: “all employees of Haefely Trench, Division of BBA Canada Limited (Coil Products Division) in 
the City of Scarborough, save and except supervisors, persons above the rank of supervisor, office staff, 
research and development staff, drafting staff, design engineers, sales staff and students employed during the 
school vacation period” (200 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on revised voters’ list 201 
Number of persons who cast ballots 201 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 201 
Number of spoiled ballots 2 
Number of ballots marked in favour of applicant 57 
Number of ballots marked against applicant 142 


1650-95-R: Canadian Union of Public Employees (Applicant) v. Versa Services Ltd. (Respondent) v. Interna- 
tional Union of Operating Engineers, Local 796 (Intervener) 


Unit #1: “all employees of Versa Services Ltd. employed in the Housekeeping Department at the Montfort 
Hospital in the City of Ottawa, save and except Supervisors, persons above the rank of Supervisor and Stu- 
dents employed during the school vacation period” (39 employees in unit) 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


2198-94-R: International Union of Bricklayers and Allied Craftsmen Local #2, Ontario and the Ontario Pro- 
vincial Conference of the International Union of Bricklayers and Allied Craftsmen (Applicant) v. 888851 
Ontario Limited c.o.b. as Bell General Contractors (Respondent) 


Unit: “all bricklayers, bricklayers’ apprentices, stonemasons and stonemasons’ apprentices in the employ of 
888851 Ontario Limited c.o.b. as Bell General Contractors in the industrial, commercial and institutional sec- 
tor of the construction industry in the Province of Ontario, and all bricklayers, bricklayers’ apprentices, stone- 
masons and stonemasons’ apprentices in the employ of 888851 Ontario Limited c.o.b. as Bell General Con- 
tractors in all sectors of the construction industry excluding the industrial, commercial, and institutional sector 
in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of 
Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships of Esques- 
ing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, save and 
except non-working foreman” (4 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list “ 
Number of persons who cast ballots 0 
Number of ballots marked in favour of applicant 0 
Number of ballots marked against applicant 0 


0378-95-R: Teamsters, Chauffeurs, Warehousemen and Helpers Union, Local No. 880 (Applicant) v. Corpo- 
ration of the Township of Gosfield North (Respondent) 


Unit: “all employees of the Corporation of the Township of Gosfield North, in the Township of Gosfield 
North, save and except Administrator and persons above the rank of Administrator, Deputy Clerk/Deputy 
Treasurer, Utilities Commissioner/Building Inspector, Manager and Township Engineer” (10 employees in 
unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 6 
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Number of persons who cast ballots 6 
Number of ballots excluding segregated ballots cast by persons whose names appear on 
voter’s list 

Number of ballots marked in favour of applicant 3 
Number of ballots marked against applicant 3 


0834-95-R; National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Don Valley North Lexus Toyota (Respondent) 


Unit: “all employees of the responding party working at 3120 Steeles Avenue East in the City of Markham, 
save and except team leaders, those above the rank of team leader, office, sales, service advisors, clerical staff 
and students employed during the summer vacation” (36 employees in unit) (Having regard to the agreement 
of the parties) 


1367-95-R: Teamsters, Chauffeurs, Warehousemen and Helpers Union, Local No. 880 (Applicant) v. Laidlaw 
Environmental Services Ltd. (Respondent) v. International Union of Operating Engineers, Local 793 (Inter- 
vener) 


Unit: “all employees of Laidlaw Environmental Services Ltd. working at or out of the company’s waste treat- 
ment facility near Corunna, save and except supervisors, persons above the rank of supervisor, dispatchers, 
office, technical and sales staff, students employed during the school vacation period, and persons for whom 
any trade union held bargaining rights as of July 4, 1995” (61 employees in unit) (Having regard to the agree- 
ment of the parties) 


Number of names of persons on revised voters’ list 61 
Number of persons who cast ballots 56 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 56 
Number of ballots marked in favour of applicant 23 
Number of ballots marked in favour of intervener 33 


1419-95-R: Canadian Union of Public Employees (Applicant) v. 1024436 Ontario Limited c.o.b. as Charms of 
Pakenham (Respondent) v. Group of Employees (Objector) 


Unit: “all employees of 1024436 Ontario Limited c.o.b. as Charms of Pakenham, in the County of Lanark, 
save and except Clinical Supervisor, Home Administrators and persons above the rank of Clinical Supervi- 
sor” (25 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list Pe 
Number of persons who cast ballots 24 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 24 
Number of ballots marked in favour of applicant 2 
Number of ballots marked against applicant 15 


1549-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. The Recreation Association of the Public Service of Canada (Respondent) 


Unit: “all employees of The Recreation Association of the Public Service of Canada engaged in catering, bev- 
erage, cleaning, general housekeeping and maintenance operations regularly employed for not more than 24 
hours per week, save and except supervisors, persons above the rank of supervisor, office, clerical and sales 
staff, security guards and persons engaged in the maintenance and landscaping of the Responding Party’s 
property and facilities and in the maintenance and cleaning of indoor rink facilities” (28 employees in unit) 
(Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 34 
Number of persons who cast ballots 19 
Number of ballots excluding segregated ballots cast by persons whose names appear on 


voter’s list 1) 
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Number of ballots marked in favour of applicant 5 
Number of ballots marked against applicant 14 


1580-95-R: International Union United Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW Local 251 (Applicant) v. Waltec Components Division of Emco Limited (Respondent) 


Unit: “all employees of Waltec Components, Division of Emco Limited at its Forging Plant, in Wallaceburg, 
Ontario, save and except shift supervisors persons above the rank of shift supervisor, and office, clerical and 
sales employees” (150 employees in unit) 


Number of names of persons on revised voters’ list 132 
Number of persons who cast ballots 120 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 120 
Number of ballots marked in favour of applicant 24 
Number of ballots marked against applicant 96 


Applications for Certification Withdrawn 


0829-95-R: Labourers’ International Union of North America, Local 247 (Applicant) v. Western Building 
Group Inc. (Respondent) v. United Brotherhood of Carpenters and Joiners of America, Local 249 (Interven- 
er) 


1266-95-R: Labourers’ International Union of North America Local 183 (Applicant) v. Great Alpine Window 
Cleaning Inc. (Respondent) 


1825-95-R: International Union of Operating Engineers Local 796 (Applicant) v. The Toronto Hospital West- 
ern Division (Respondent) 


1890-95-R: United Food and Commercial Workers International Union (Applicant) v. Kingsville Mushroom 
Farms Inc. (Respondent) 


1982-95-R: The United Brotherhood of Carpenters and Joiners of America, Local Union 3054 (Applicant) v. 
Dean’s Kitchen Centre Limited, c.o.b. The Top Shop (Respondent) 


1998-95-R: Teamsters Local Union No. 879 (Applicant) v. Mainstream Transportation Ltd. (Respondent) 


2018-95-R: Communications Energy and Paperworkers Union of Canada. (Applicant) v. Bell Mobility Pag- 
ing. (Respondent) 


2064-95-R: Graphic Communications International Union Local N-1 (Applicant) v. New Concept Complete 
Printing & Publishing Services Ltd. (Respondent) 


2125-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Zellers Inc. 
(Respondent) 


2130-95-R: Canadian Union of Operating Engineers and General Workers (Applicant) v. Kohl & Frisch Ltd. 
(Respondent) 


2143-95-R: United Steelworkers of America (Applicant) v. Versatech Plastics Inc., c.o.b. as Versatech Indus- 
tries (Respondent) 


2265-95-R: Canadian Union of Public Employees (Applicant) v. Doug Roe Enterprises Ltd. c.o.b. Mid- 
Ontario Disposal (Respondent) v. International Union of Operating Engineers, Local 793 ( ntervener) 


2281-95-R: United Food and Commercial Workers International Union, AFL-CIO-CLC (Applicant) v. Santa 
Maria Foods Ltd. (Respondent) 
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APPLICATION FOR COMBINATION OF BARGAINING UNITS 


0506-94-R: Service Employees International Union, Local 204 (Applicant) v. Commemorative Services of 
Ontario (Respondent) (Terminated) 


3666-94-R: The Corporation of the City of Trenton (Applicant) v. Canadian Union of Public Employees (Re- 
spondent) (Granted) 


0133-95-R: Hotel Employees, Restaurant Employees Union Local 75 (Applicant) v. International Plaza Hotel 
and Conference Centre (Respondent) (Granted) 


0919-95-R: Canadian Union of Public Employees and its Local 2936 (Applicant) v. Oshawa and District Asso- 
ciation for Community Living (Respondent) (Granted) : 


1004-95-R: Canadian Union of Public Employees (Applicant) v. Services de Sante de Chapleau Health Ser- 
vices (Respondent) (Granted) 


1153-95-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. Restauronics Services 
(Respondent) (Withdrawn) 


1380-95-R: Ontario Nurses’ Association (Applicant) v. Community Lifecare Inc. (Respondent) (Withdrawn) 


1392-95-R: United Food and Commercial Workers International Local 175 (Applicant) v. Thrifty Canada 
Limited (Respondent) (Granted) 


1699-95-R: Labourers International Union of North America, Local 837 (Applicant) v. Modern Building 
Cleaning Inc. (Respondent) (Granted) 


1700-95-R: Labourers International Union of North America, Local 837 (Applicant) v. Hamilton-Wentworth 
Roman Catholic Separate School Board (Respondent) (Granted) 


1805-95-R: Ontario Public Service Employees Union (Applicant) v. North Bay & District Health Unit (Re- 
spondent) (Granted) 


1826-95-R: International Union of Operating Engineers Local 796 (Applicant) v. The Toronto Hospital West- 
ern Division (Respondent) (Withdrawn) 


1880-95-R: Canadian Union of Public Employees Local 79 (Applicant) v. Municipality of Metropolitan 
Toronto (Respondent) (Granted) 


1986-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Canadian Pacific Hotels Corporation (Chateau Laurier Hotel) (Respondent) 
(Granted) 


2094-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Zellers Inc. 
(Respondent) (Granted) 


2118-95-R: The Canadian Union of Public Employees (Applicant) v. Kerry’s Place Autism Services (Scott’s 
Place Group Home - Oshawa House) (Respondent) (Granted) 


2120-95-R: Canadian Union of Public Employees (Applicant) v. The Essex County Roman Catholic Separate 
School Board (Respondent) (Granted) 


2149-95-R: Ontario Nurses’ Association (Applicant) v. North Algoma Health Organization (Respondent) 
(Granted) 
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2152-95-R: Ontario Public Service Employees Union (Applicant) v. Norfolk General Hospital (Respondent) 
(Granted) 


2375-95-R: Windsor Regional Hospital (Applicant) v. The Canadian Power Engineers and Skilled Trades 
Union The Canadian Union of Operating Engineers and General Workers, Local 100, and Service Employ- 
ees’ Union, Local 210 (Respondents) (Dismissed) 


FIRST AGREEMENT - DIRECTION 


1442-95-FC: Construction Workers Local 53, CLAC (Applicant) v. 109050 Ontario Ltd., c.o.b. Competitors 
General Contractors (Respondent) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


1025-93-R: Service Employees International Union, Local 532 (Applicant) v. The Canadian Red Cross Soci- 
ety, Hamilton-Wentworth Home Care Program-Victorian Order of Nurses, Visiting Homemakers Associa- 
tion, Care Plus, Comcare (Canada) Limited, Medical Personnel Pool (Hamilton) Ltd., Olsten Healthcare and 
Paramed Health Services (Respondents) (Terminated) 


1202-95-R: International Brotherhood of Painters and Allied Trades, Local 1819 (Applicant) v. M & I Alumi- 
num Ltd., Commercial Aluminum Limited and Commercial Aluminum (1993) Ltd. (Respondents) (Granted) 


1224-95-R: International Brotherhood of Painters and Allied Trades, Local 1819 (Applicant) v. Insurance 
Glass Limited, Structoglas Ltd., and Insurance Glass Replacement Company Limited (Respondents) 
(Endorsed Settlement) 


1322-95-R: International Brotherhood of Painters and Allied Trades, Local 1819, Glaziers (Applicant) v. 
Solarlite Installations Inc., Walltech Architectural Products Inc. and Consulac Architectural Products Ltd. 
(Respondents) (Endorsed Settlement) 


1714-95-R: Ontario Nurses’ Association (Applicant) v. Community Lifecare Inc. and Cledic Enterprises Ltd. 
and Lafontaine Lodge Ltd. (Respondents) (Withdrawn) 


SALE OF A BUSINESS 


1025-93-R: Service Employees International Union, Local 532 (Applicant) v. The Canadian Red Cross Soci- 
ety, Hamilton-Wentworth Home Care Program-Victorian Order of Nurses, Visiting Homemakers Associa- 
tion, Care Plus, Comcare (Canada) Limited, Medical Personnel Pool (Hamilton) Ltd., Olsten Healthcare and 
Paramed Health Services (Respondents) (Terminated) 


1194-94-R: United Food & Commercial Workers International Union, Locals 175 and 633 (Applicant) v. 
1032002 Ontario Inc. carrying on business as Marilu’s Market (Respondent) (Withdrawn) 


2119-94-R: IWA Canada, Local 2693 (Applicant) v. Shin Ho Canada Ltd., Solid Wood Research Inc. (Re- 
spondents) (Granted) 


1202-95-R: International Brotherhood of Painters and Allied Trades, Local 1819 (Applicant) v. M & I Alumi- 
num Ltd., Commercial Aluminum Limited and Commercial Aluminum (1993) Ltd. (Respondents) (Granted) 


1224-95-R: International Brotherhood of Painters and Allied Trades, Local 1819 (Applicant) v. Insurance 
Glass Limited, Structoglas Ltd., and Insurance Glass Replacement Company Limited (Respondents) 
(Endorsed Settlement) 1322-95-R: International Brotherhood of Painters and Allied Trades, Local 1819, Gla- 
ziers (Applicant) v. Solarlite Installations Inc., Walltech Architectural Products Inc. and Consulac Architec- 
tural Products Ltd. (Respondents) (Endorsed Settlement) 
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UNION SUCCESSOR RIGHTS (SUCCESSOR STATUS) 


1834-95-R: United Food and Commercial Workers International Union, Local 1977 (Applicant) v. Koch 
Transport (Respondent) (Granted) 


SECTION 64.2 - SUCCESSOR RIGHTS/CONTRACT SERVICES 


4432-94-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. City Centre Man- 
agement Inc., BG Preeco 3 Ltd., Truscan Realty Limited and Radisson Hotel (London) (Respondents) 
(Withdrawn) 


2089-95-R: Meadowvale Security Guard Services Inc. (Applicant) v. United Steelworkers of America and 
Christian Labour Association of Canada (Respondents) (Granted) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


1925-94-R: Studebaker’s Employees (Applicant) v. Hotel Employees Restaurant Employees Union, Local 75 
(Respondent) v. 968684 Ontario Inc. c.o.b. as Studebakers (Intervener) 


Unit: “all employees of 968684 Ontario Inc. employed at Studebakers in the Municipality of Metropolitan 
Toronto at 150 Pearl Street, save and except supervisors, persons above the rank of supervisor, office and 
accounting staff, D.J.s and students employed during the school vacation period” (17 employees in unit) 
(Granted) 


Number of names of persons on revised voters’ list 13 
Number of persons who cast ballots 13 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 12 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 1 
Number of ballots marked in favour of respondent 6 
Number of ballots marked against respondent 6 
Number of ballots segregated and not counted 1 


0014-95-R: Joe White, Hank Brouwers, Paul Cyr (Applicant) v. Canadian Union of Shinglers & Allied Work- 
ers (Respondent) v. Residential Roofing Contractors Association of Metropolitan Toronto et al. (Intervener) 
(Granted) 


0103-95-R: Warren Jenkins et al. (Applicant) v. Service Employees International Union Local (478) North 
Bay Ontario (Respondent) v. The Muskoka Board of Education (Intervener) 


Unit: “all employees of the Muskoka Board of Education engaged in maintenance, service and plant opera- 
tions, save and except supervisors, persons above the rank of supervisor, office staff, persons regularly 
employed for not more than 24 hours per week, students employed during the school vacation period, and 
those head caretakers specifically exempted by the Ontario Labour Relations Board” (112 employees in unit) 
(Granted) 


Number of names of persons on revised voters’ list 88 
Number of persons who cast ballots 80 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 80 
Number of ballots marked in favour of respondent l 
Number of ballots marked against respondent 79 


0379-95-R: John Biro (Applicant) v. Labourers’ International Union of North America, Local 183 (Respon- 
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dent) v. The Georgian Group Inc., The Georgian Construction Company Limited and Cresmark Construc- 
tion Limited (Intervener) (Withdrawn) 


0475-95-R: John Payne, Don Parent, Ron Arsenault and Allan Bruggink (Applicant) v. International Broth- 
erhood of Electrical Workers Local 773 (Respondent) 


Unit: “all electricians and electricians’ apprentices in the employ of Feltek Inc. in the industrial, commercial 
and institutional sector of the construction industry in the Province of Ontario, and all electricians and electri- 
cians’ apprentices in the employ of Feltek Inc. in all other sectors of the construction industry in the Counties 
of Essex and Kent, save and except non-working foremen and persons above the rank of non-working fore- 
man” (4 employees in unit) (Dismissed) 


0489-95-R: Jean Pierre Rocque (Applicant) v. Local Union 71, United Association of Journeymen and 
Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada and The Ontario Pipe 
Trades Council of the United Association of Journeymen and Apprentices of the Plumbing and Pipefitting 
Industry of the United States and Canada (Respondents) v. 1010258 Ontario Inc., c.o.b. M & D Plumbing 
(1993) (Intervener) 


Unit: “all plumbers, plumbers apprentices, steamfitters, steamfitters apprentices in the employ of 1010258 
Ontario Inc., c.o.b. M & D Plumbing (1993) in the ICI sector of the construction industry in the Province of 
Ontario, save and except non-working foremen and persons above the rank of non-working foreman’’ (0 
employees in unit) (Granted) 


0877-95-R: Colin McEwen (Applicant) v. International Union of Operating Engineers, Local 793 (Respon- 
dent) v. 955140 Ontario Inc. 0.a. Pickard Construction (1991) (Intervener) 


Unit: “all employees of the Employer for whom the union has bargaining rights within the Province of 
Ontario engaged in work covered by schedules and classifications set out in this agreement and any additional 
classifications as may be agreed to by the parties (Schedules A - O inclusive) all its employees, in all sectors of 
the construction industry in the County of Grey, excluding the industrial, commercial and institutional sector, 
engaged in the operation of cranes, shovels, bulldozers and similar equipment, and those primarily engaged in 
the repairing and maintaining of same, and employees engaged as surveyors, save and except non-working 
foremen and persons above the rank of non-working foreman” (1 employee in unit) (Granted) 


Number of names of persons on revised voters’ list 
Number of persons who cast ballots 

Number of ballots marked in favour of respondent 
Number of ballots marked against respondent 
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1892-95-R: The Employees of Axiom Colquhoun Audio Laboratories Limited (Applicant) v. IWA-Canada 
Local 1-1000 (Respondent) (Dismissed) 


1938-95-R: Garry Callahan (Applicant) v. United Steelworkers of America (Respondent) v. Beatrice Foods 
Inc. (Intervener) (Withdrawn) 


1997-95-R: Pamela Wayne (Applicant) v. Ontario Public Service Employees Union Local 328 (Respondent) 
v. The Corporation of the Town of Midland (Intervener) (Withdrawn) 


2230-95-R: S. MacDavid (Applicant) v. Hotel/Restaurant Employees Union Local 75 (Respondent) v. 968684 
Ontario Inc. c.o.b. as Studebakers (Intervener) (Granted) 


REFERRAL FROM MINISTER (SECTION 109) 


1840-95-M: Hospitality & Service Trades Union, Local 261 (Applicant) v. Cara Operations Limited (Airline 
Services Division, Gloucester) (Respondent) (Withdrawn) 
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APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 
(CONSTRUCTION INDUSTRY) 


1993-95-U: PCL Prairie Construction Inc. (Applicant) v. International Association of Bridge, Structural and 
Ornamental Ironworkers, Local 759 and Bob Stoppel and Larry Baille (Respondent) (Endorsed Settlement) 


2310-95-U: Four Seasons Drywall Systems & Acoustics Ltd. (Applicant) v. International Brotherhood and 
Allied Trades and the Ontario Council of the International Brotherhood of Painters and Allied Trades (Re- 
spondent) v. Ontario Painting Contractors Association (Intervener) (Granted) 


APPLICATIONS CONCERNING REPLACEMENT WORKERS 


2191-95-U: Bricklayers and Masons’ Union, Local No. 1, Ontario of the International Union of Bricklayers 
and Allied Craftsmen and The Ontario Provincial Conference of the International Union of Bricklayers and 
Allied Craftsmen (Applicant) v. Bestco Construction Corp. (Respondent) (Withdrawn) 


2223-95-U: Labourers’ International Union of North America, Local 1059 (Applicant) v. Old Oak Properties 
Inc. (Respondent) (Endorsed Settlement) 


2328-95-U; 2329-95-U: Labourers’ International Union of North America, Local 1059 (Applicant) v. Old Oak 
Properties Inc. (Respondent) (Granted) 


2393-95-U: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. 1119354 Ontario Inc. c.o.b. as Astro Construction (Respondent) (Endorsed 
Settlement) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


1760-94-U: Leonard A. Vaillant (Applicant) v. Communications, Energy & Paperworkers’ Union, Local 39 
(Respondent) v. Lakehead Newsprint Ltd. (Intervener) (Dismissed) 


2811-94-U: Gaetane Parps (Applicant) v. Ontario Nurses Association Local 162 and Etobicoke General Hos- 
pital (Respondents) (Dismissed) 


3042-94-U: Canadian Union of Public Employees Local 94 (Applicant) v. The Corporation of the City of 
North York (Respondent) (Granted) 


3051-94-U: Lisa Anne Brown (Applicant) v. Canadian Auto Workers Union Local 27 (Respondent) v. 3M 
Canada Inc. (Intervener) (Withdrawn) 


3872-94-U: The Employees of the Sisters of Charity of Ottawa Health Services (Applicant) v. The Indepen- 
dent Canadian Transit Union Local 9 and its Officers (Respondent) v. Sisters of Charity of Ottawa Health 
Services (Intervener) (Withdrawn) 


4153-94-U: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Brookside 
I.G.A. (Respondent) (Withdrawn) 


4217-94-U: Canadian Union of Public Employees and its Local 883 (Applicant) v. The Salvation Army Grace 
General Hospital (Respondent) (Withdrawn) 


4252-94-U: Louise V. Clarke (Applicant) v. Canadian Union of Public Employees (Respondent) v. Children’s 
Aid Society for the District of Nipissing (Intervener) (Dismissed) 


4423-94-U: Samir Haddad (Applicant) v. Milk and Bread Drivers, Dairy Employees, Caterers & Allied 
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Employees, Local Union No. 647 (Respondent) v. Dempster’s, A Division of Corporate Foods Ltd. (Inter- 
vener) (Terminated) 


4498-94-U: Jean Gallant (Applicant) v. Canadian Union of Public Employees, Local 149 (Respondent) 
(Withdrawn) 


4551-94-U: Nancy Haalboom (Applicant) v. The Canadian Union of Public Employees, Local 3042 (Respon- 
dent) v. The Children’s Aid Society of Hamilton-Wentworth (Intervener) (Withdrawn) 


4564-94-U: James J. Guglielmin (Applicant) v. Amalgamated Transit Union Local 113 (Respondent) v. 
Toronto Transit Commission (Intervener) (Withdrawn) 


4587-94-U: Doffy Hahn (Applicant) v. 487948 Ontario Limited and Propan Ltd., carrying on business as Bad- 
lands (Respondent) (Granted) 


4600-94-U: Judy Dzambic (Applicant) v. Service Employee’s International Union, L. 478 (Respondent) 
(Withdrawn) 


0220-95-U: Computing Devices Canada Employees Association (Applicant) v. Computing Devices Canada 
Ltd. (Respondent) (Withdrawn) 


0703-95-U: Edward Murphy (Applicant) v. United Steelworkers of America, Local 19228 (Respondent) 
(Withdrawn) 


0713-95-U: Marsha Fouks, Robert Francella, Caspar Verre, Mark Longden, Darryl Hayastic, Leo Herskovits 
(Applicant) v. Ron Davidson, Co-ordinator Grievance Department OPSEU (Respondent) (Withdrawn) 


0876-95-U: Ranjit Singh Brar (Applicant) v. Chrysler Canada Ltd., C.A.W. Local 1459 (Respondents) 
(Withdrawn) 


0942-95-U: Canadian Union of Public Employees Local 3798 (Applicant) v. Ecuhome Corporation (Respon- 
dent) (Withdrawn) 


1086-95-U; 1738-95-U: Mary Piper (Applicant) v. Canadian Hotel and Service Workers Union (Respondent) 
(Withdrawn) 


1196-95-U: International Union of Operating Engineers, Local 793 (Applicant) v. Novacor Construction Ltd. 
(Respondent) (Withdrawn) 


1211-95-U: Mario Fenech (Applicant) v. National Automobile, Aerospace, Transportation and General 
Workers Union of Canada (CAW-Canada) and its Local 195 (Respondent) v. Central Stamping Limited (In- 
tervener) (Withdrawn) 


1228-95-U: Service Employees’ Union, Local 210 (Applicant) v. University of Windsor (Respondent) 
(Dismissed) 


1337-95-U: Ontario Public Service Employees Union (Applicant) v. Network North: The Community Mental 
Health Group (Respondent) v. Ontario Nurses’ Association (Intervener) (Endorsed Settlement) 


1378-95-U: Anna Lamb, on her own behalf and on behalf of a group of employees of Paul Noiseaux and René 
Lemire, in Trust (Applicant) v. Hospitality & Service Trades Union, Local 261 (Respondent) (Withdrawn) 


1443-95-U: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. W.R. Industries Limited (Respondent) (Dismissed) 


1463-95-U; 1723-95-U: The Ontario Nurses’ Association (Applicant) v. Royalcrest Life Care Group, c.o.b. as 
Townsview Life Care Centre, Hamilton (Respondent) (Withdrawn) 
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1474-95-U: Margaret Rajmoolie (Applicant) v. Amalgamated Transit Union Local 113 (Respondent) v. 
Toronto Transit Commission (Intervener) (Dismissed) 


1535-95-U: John Cheresna (Applicant) v. Sheet Metal Workers’ International Association, Local 47 (Respon- 
dent) (Withdrawn) 


1612-95-U: Cathy Dimitruk (Applicant) v. Canadian Union of Public Employees, Local 1316 (Respondent) 
(Withdrawn) 


1627-95-U; 1927-95-U: United Steelworkers of America (Applicant) v. CAA Insurance Company (Ontario) 
(Respondent); CAA Insurance Company (Ontario) (Applicant) v. United Steelworkers of America (Respon- 
dent) (Withdrawn) 


1633-95-U: Gary King (Applicant) v. Ontario Public School Teachers’ Federation (Respondent) (Withdrawn) 
1636-95-U: Paul Martins (Applicant) v. Central Stampings Limited, The National Automobile, Aerospace 
and Agricultural Implement Workers Union of Canada (CAW-Canada), and its Local 195 (Respondents) 
(Withdrawn) 


1649-95-U: Preamlal Karpat (Applicant) v. United Plant Guard Workers of America, Local 1962 (Respon- 
dent) (Withdrawn) 


1685-95-U: Sharon Priggen (Applicant) v. Canadian Union of Public Employees (C.U.P.E.) Local No. 1734 
(Respondent) (Dismissed) 


1693-95-U: Gary Martin Carter (Applicant) v. International Association of Machinists and Aerospace Work- 
ers (IAMAW), Local Lodge 1542 (Respondent) v. Boeing Canada Technology Ltd. (Intervener) (Withdrawn) 


1720-95-U: Syndicat Canadien de la Fonction Publique (Applicant) v. Hopital Montfort (Respondent) 
(Withdrawn) 


1731-95-U: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Sanitary 
Maintenance Systems (Respondent) (Withdrawn) 


1752-95-U: I.W.A. Canada, Local 1-1000 (Applicant) v. Shaw Industries Ltd. c.o.b. as CANUSA (A Division 
of Shaw Industries Ltd.) (Respondent) (Withdrawn) 


1758-95-U: Andy Pritchard (Applicant) v. The United Steelworker of America 3313 District 6 (Respondent) 
v. EMCO Window & Door Centre (Intervener) (Withdrawn) 


1779-95-U: Service Employees International Union, Local 204 (Applicant) v. 794641 Ontario Limited c.o.b. 
Kelsey’s (Respondent) (Withdrawn) 


1794-95-U: Michelle A. Landry (Applicant) v. The CAW/TCA and Camco Inc. (Respondents) (Withdrawn) 


1808-95-U: John Troia (Applicant) v. Labourers’ International Union of North America, Local 183 (Respon- 
dent) (Withdrawn) 


1838-95-U: Diomedes Perdomo Collado (Applicant) v. Federated Building Maintenance (Respondent) 
(Dismissed) 


1856-95-U: Ontario Public Service Employees Union (Applicant) v. Wallaceburg & Sydenham District Asso- 
ciation for Community Living (Respondent) (Withdrawn) 


1876-95-U: Firoz Ramji (Applicant) v. Westbury Howard Johnson Plaza Hotel (Respondent) (Dismissed) 
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1901-95-U: Jonathan Lapia (Applicant) v. Metropolitan Toronto Civic Employees Union Local 43 (Respon- 
dent) (Dismissed) 


1904-95-U: Charles Moonsammy (Applicant) v. Computing Devices Canada Employees Association (Respon- 
dent) (Dismissed) 


1912-95-U: Hospitality & Service Trades Union, Local 261 (Applicant) v. Ottawa Hunt and Golf Club Lim- 
ited (Respondent) (Dismissed) 


1916-95-U: Jeremy Haas (Applicant) v. International Alliance of Theatrical Stage Employees and Moving Pic- 
ture Machine Operators of the United States and Canada, Locals 257 & 173 (Respondent) (Terminated) 


1952-95-U: United Food and Commercial Workers International Union, Locals 175 and 633 (Applicant) v. 
Art Parliament Foods., carrying on business as Foxboro I.G.A. (Respondent) (Withdrawn) 


1967-95-U: Able Atlantic Taxi Ltd. (Applicant) v. Retail Wholesale Canada, division of the United Steel- 
workers of America Local 414 (Respondent) (Withdrawn) 


1979-95-U: Labourers’ International Union of North America, Local 183 (Applicant) v. Great Alpine Win- 
dow Cleaning Inc., also known as the Alpine Group Inc. (Respondent) (Withdrawn) 


2003-95-U: Walter H. Sugden, member of I.A.T.S.E. Local 357 and an employee of the Stratford Festival 
Theatre (Applicant) v. International Alliance of Theatrical Stage Employees and Moving Picture Machine 
Operators of the United States and Canada, Local 357, President Ron Seip (Respondent) (Withdrawn) 


2011-95-U: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Trafalgar Distribu- 
tion Services (A Division of 820990 Ontario Inc.) (Respondent) (Dismissed) 


2025-95-U: Union members of Local 889, Lance Willett et al (Applicant) v. The Union Executive Committee 
Local 889 (Respondent) (Withdrawn) 


2032-95-U: Windsor Newspaper Guild, Local 239, the Newspaper Guild (Applicant) v. The Windsor Star, A 
Division of Southam Inc. (Respondent) (Terminated) 


2065-95-U; 2066-95-U; 2067-95-U: David Martin, member of I.A.T.S.E. Local 357 and an employee of the 
Stratford Festival Theatre (Applicant) v. International Alliance of Theatrical Stage Employees And Moving 
Picture Machine Operators of the United States and Canada - Local 357, President Ron Seip (Respondent); 
Ehrhard Nowak, member of I.A.T.S.E. Local 357 and an employee of the Stratford Festival Theatre (Appli- 
cant) v. International Alliance of Theatrical Stage employees and Moving Picture Machine Operators of the 
United States and Canada - Local 357, President Ron Seip (Respondent) (Withdrawn) 


2096-95-U: Bruce Robinson (Applicant) v. U.R.W. Local 889 (Respondent) (Dismissed) 


2112-95-U: Teamsters Local Union No. 419 (Applicant) v. 1059288 Ontario Inc. o/a Young Drivers of Canada 
(Toronto) (Respondent) (Withdrawn) 


2121-95-U: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Auto-Pak Ltd. (Respondent) (Withdrawn) 


2131-95-U: Canadian Union of Operating Engineers and General Workers (Applicant) v. Kohl & Frisch Lim- 
ited (Respondent) (Withdrawn) 


2132-95-U: United Steelworkers of America (Applicant) v. Car-Wal Doors Systems Limited (Respondent) 
(Endorsed Settlement) 


2187-95-U: John T. Longpre, Kelly Sullivan, Ed Condon (Adanac Security - Ottawa) (Applicants) v. Davis 
Communications and Security Agency - Dorothy Davis - Owner (Respondent) (Dismissed) 
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2216-95-U: Labourers’ International Union of North America, Local 183 (Applicant) v. Empire Maintenance 
Industries Inc. (Respondent) (Withdrawn) 


2232-95-U: Stephanie Robinson (Applicant) v. Versa Foods (Respondent) (Dismissed) 


2237-95-U: Service Employees International Union, Local 204 (Applicant) v. Sisters of St. Joseph for the Dio- 
cese of Toronto and Upper Canada (Respondent) (Withdrawn) 


2247-95-U: John Longpre, Kelly Sullivan, Ed Condon, Gerald Cooper (Adanac Security) (Applicant) v. Com- 
monwealth Plywood (Respondent) (Dismissed) 


2290-95-U: James Nevelles, Steve Balogh (Applicants) v. Danny Manczur, Metropolitan Toronto Civic 
Employees Union Local 43 C.U.P.E. (Respondent) (Dismissed) - 


2296-95-U: Concetta Di Matteo (Applicant) v. Krystal Cap Co. Ltd. and Amalgamated Clothing and Textile 
Workers (ACTW) (Respondents) (Dismissed) 


2334-95-U: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 128 and Dindilall Chanderpaul (Applicant) v. 960-990 Ontario Inc. carrying on business as Cliffs 
Welding and Pressure Tapping (Respondent) (Endorsed Settlement) 


APPLICATION FOR INTERIM ORDER 


1271-95-M: International Brotherhood of Painters and Allied Trades, Local Union 1891 (Applicant) v. Bro- 
neff Contractors (Respondent) (Withdrawn) 


2079-95-M: United Steelworkers of America (Applicant) v. Videolux Canada Inc. (Respondent) (Granted) 


2335-95-M: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 128 and Dindilall Chanderpaul (Applicant) v. 960-990 Ontario Inc. carrying on business as Cliffs 
Welding and Pressure Tapping (Respondent) (Endorsed Settlement) 


2405-95-M: United Food and Commercial Workers International Union (Applicant) v. Larsen Transfer of 
Sudbury Limited (Respondent) (Granted) 


APPLICATIONS FOR RELIGIOUS EXEMPTION 


2248-95-M: Marina V. Lepp (Applicant) v. Service Employees Union Local 210, Leamington Mennonite 
Home and Apartments (Respondents) (Withdrawn) 


JURISDICTIONAL DISPUTES 


3301-93-JD: International Brotherhood of Electrical Workers, Local Union 1788 (Applicant) v. Abroyd Com- 
munications Limited, Electrical Power Systems Construction Association, International Association of 
Bridge, Structural and Ornamental Ironworkers and International Association of Bridge, Structural and 
Ornamental Ironworkers, Local 700 (Respondents) (Terminated) 


0623-95-JD: Ontario Sheet Metal Workers’ & Roofers’ Conference and Sheet Metal Workers’ International 
Association Local 235 (Applicant) v. Nicholls-Radtke Ltd., International Association of Bridge, Structural 
and Ornamental Ironworkers’, Local 700 (Respondents) (Dismissed) 


1325-95-JD: International Association of Bridge, Structural and Ornamental Iron Workers, Local 786 (Appli- 
cant) v. Copper Cliff Mechanical & Steel Fabricating Ltd., International Brotherhood of Boilermakers, Iron 
Ship Builders, Blacksmiths, Forgers and Helpers, Local 128 (Respondents) (Withdrawn) 
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APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


3095-89-M: Spar Professional and Allied Technical Employees’ Association (Applicant) v. Spar Aerospace 
Ltd. (Respondent) (Granted) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 


1719-95-OH: Dave Howe (Applicant) v. Recreation & Industrial Products Corporation (Respondent) 
(Withdrawn) 


1819-95-OH: Ed Mader (Applicant) v. Joe Nehme (Respondent) v. Mansour Mining Supply Inc. (Intervener) 
(Withdrawn) 


2380-95-OH: Ralph Grottola (Applicant) v. Pro-Teck Roofing & Siding (Respondent) (Dismissed) 


CONSTRUCTION INDUSTRY GRIEVANCES 


0033-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46, (Applicant) v. Dynamic Power Excavating Ltd./Dynamic Plumbing 
and Fire Protection Co. Ltd., and Intercontinental Plumbing and Fire Protection Co. Ltd. (Respondents) 
(Endorsed Settlement) 


0115-95-G; 1527-95-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. The Cooler Guys Inc. (Respondent) (Withdrawn) 


0885-95-G: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. C A K Masonry 1988 
Ltd. (Respondent) (Endorsed Settlement) 


0888-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Roberto Construction 
(Respondent) (Withdrawn) 


0892-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. 1097993 Ontario Inc. 
(King City Contracting) (Respondent) (Withdrawn) 


0914-95-G: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 128 (Applicant) v. Copper Cliff Mechanical & Steel Fabricating Ltd. (Respondent) v. International 
Association of Bridge, Structural and Ornamental Iron Workers, Local 786 (Intervener) (Withdrawn) 


0941-95-G: Labourers’ International Union of North America, Local 527 (Applicant) v. Ottawa Structural 
Concrete Services Ltd. (Respondent) (Endorsed Settlement) 


0948-95-G: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Marel Con- 
tractors Ltd. (Respondent) (Withdrawn) 


0997-95-G: Sheet Metal Workers’ International Association, Local 235 (Applicant) v. S.E. Rozell & Sons Inc. 
(Respondent) v. Ontario Sheet Metal & Air Handling Group (Intervener) (Granted) 


1223-95-G: International Brotherhood of Painters and Allied Trades Local 1819 (Applicant) v. Insurance 
Glass Limited, Structoglas Ltd., and Insurance Glass Replacement Company Limited (Respondents) 
(Endorsed Settlement) 


1323-95-G: International Brotherhood of Painters and Allied Trades, Local 1819, Glaziers (Applicant) v. 
Solarlite Installations Inc., Walltech Architectural Products Inc. and Consulac Architectural Products Ltd. 
(Respondents) (Endorsed Settlement) 
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1375-95-G: United Brotherhood of Carpenters and Joiners of America, Local 18 (Applicant) v. W.G. Wood 
Sales Company Limited (Respondent) (Withdrawn) 


1464-95-G; 1746-95-G: Ontario Pipe Trades Council (Applicant) v. Eastern Power Developers Corp. (Re- 
spondent); Ontario Pipe Trades Council and the United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United States and Canada, Local Union 46 (Applicant) v. Eastern 
Power Developers Corp. (Respondent) (Withdrawn) 


1477-95-G: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. 1095985 
Ontario Limited o/a Urban Interior Contracting (Respondent) (Endorsed Settlement) 


1513-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Empire Contracting 
Inc. (Respondent) (Withdrawn) : 


1520-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Gladstone Construc- 
tion (Respondent) (Withdrawn) 


1593-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. F. R. Paving Co. Ltd. 
(Respondent) (Endorsed Settlement) 


1613-95-G: Quality Control Council of Canada (Applicant) v. Utec Heat Exchangers Systems Ltd. (Respon- 
dent) (Endorsed Settlement) 


1686-95-G: Construction Workers Local 6 affiliated with the Christian Labour Association of Canada (Appli- 
cant) v. Besseling Plumbing & Heating (Respondent) (Withdrawn) 


1689-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Tor Mar Masonry 
Inc. (Respondent) (Endorsed Settlement) 


1708-95-G: International Brotherhood of Painters and Allied Trades Local 205 (Applicant) v. C. H. Heist 
Ltd. (Respondent) (Endorsed Settlement) 


1734-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Bramalea Iron Works Ltd. (Respondent) (Endorsed Settlement) 


1812-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Lariano 
Acoustics Inc. (Respondent) (Withdrawn) 


1827-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Preludio Masonry 
Ltd. (Respondent) (Endorsed Settlement) 


1830-95-G: Labourers’ International Union of North America, Local 1081 (Applicant) v. Fern-Co Inc. (Re- 
spondent) (Endorsed Settlement) 


1842-95-G: Labourers’ International Union of North America, Local 247 (Applicant) v. Ellis-Don Limited 
(Respondent) (Withdrawn) 


1857-95-G: Sheet Metal Workers’ International Association Local Union 30 (Applicant) v. Chicago Blower, 
Division of Earlscourt Metal Industries Ltd. (Respondent) (Withdrawn) 


1887-95-G: United Brotherhood of Carpenters and Joiners of America Local 2041 (Applicant) v. Les Entre- 
prises Domra Inc. (Respondent) (Endorsed Settlement) 


1903-95-G: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Uni-Tri Masonry Lim- 
ited (Respondent) (Withdrawn) 
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1957-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Building Sys- 
tems Inc. (Respondent) (Withdrawn) 


1958-95-G: The International Union of Elevator Constructors, Local 90 (Applicant) v. Dover Corporation 
(Canada) Limited (Respondent) (Withdrawn) 


1961-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Metric Steel Erectors Ltd. (Respondent) (Endorsed Settlement) 


1975-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. Uniton Mechanical Contractors Limited (Respondent) 
(Granted) 


1987-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Empire Contracting 
Inc. (Respondent) (Withdrawn) 


2035-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. A.C.Z. Contractors Lim- 
ited (Respondent) (Granted) 


2056-95-G: Labourers’ International Union of North America, Local 506 (Applicant) v. Nichols & Radkte 
(Respondent) (Withdrawn) 


2061-95-G: International Brotherhood of Painters and Allied Trades and Ontario Council of the International 
Brotherhood of Painters and Allied Trades, Local 1494 (Applicant) v. Windsor Painting Contractors (1986) 
Limited (Respondent) (Endorsed Settlement) 


2062-95-G: International Brotherhood of Painters and Allied Trades and International Brotherhood of Paint- 
ers and Allied Trades, District Council 46 (Applicant) v. Windsor Painting Contractors (1986) Limited (Re- 
spondent) (Withdrawn) 


2063-95-G: Construction Workers Local 53, CLAC (Applicant) v. Empire Roofing Corporation (Respon- 
dent) (Endorsed Settlement) 


2070-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Osler Paving Ltd. 
(Respondent) (Granted) 


2087-95-G: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Concord Drywall (Respondent) (Withdrawn) 


2099-95-G: Construction Workers Local #150 affiliated with Christian Labour Association of Canada (Appli- 
cant) v. Albern Electric Ltd. (Respondent) (Endorsed Settlement) 


2139-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Four Seasons Lands- 
caping Corporation (Respondent) (Withdrawn) 


2141-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. D.E. & J.C. Hutchison 
Contracting Co. Ltd. (Respondent) (Endorsed Settlement) 


2145-95-G; 2146-95-G: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Triple A 
Electric Limited (Respondent) (Granted) 


2155-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 221 (Applicant) v. Willjim Mechanical (Respondent) (Endorsed 
Settlement) 


2194-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
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the United States and Canada, Local Union 463 (Applicant) v. Uniton Mechanical Contractors Ltd. (Respon- 
dent) (Endorsed Settlement) 


2213-95-G: Construction Workers Local 53, CLAC (Applicant) v. Gil and Sons Limited (Respondent) 
(Withdrawn) 


2226-95-G; 2227-95-G: International Union of Bricklayers and Allied Craftsmen, Local 23, Ontario (Appli- 
cant) v. Qtech Refractory and Insulation Contractors (Respondent) (Endorsed Settlement) 


2254-95-G: Labourers’ International Union of North America, Local 837 (Applicant) v. Duron Ontario Ltd. 
(Respondent) (Endorsed Settlement) 


2257-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Bre-Ex Limited (Respon- 
dent) (Withdrawn) 


2263-95-G: Sheet Metal Workers’ International Association Local Union No. 30 (Applicant) v. 1122645 
Ontario Limited, cob as Zephyr Decking (Respondent) (Endorsed Settlement) 


2266-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Murray Electric 
Contractors Ltd. (Respondent) (Withdrawn) 


2267-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Sterling Electri- 
cal (Respondent) (Withdrawn) 


2275-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Triple A Electric 
Limited (Respondent) (Endorsed Settlement) 


2276-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Data Cabling 
Systems (Respondent) (Withdrawn) 


2280-95-G: Sheet Metal Workers’ International Association, Local 30 (Applicant) v. Julian Roofing (Ontario) 
Limited (Respondent) (Withdrawn) 


2284-95-G; 2285-95-G: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Car- 
penters and Joiners of America (Applicant) v. Astro Construction (Respondent) (Withdrawn) 


2297-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Blue-Con Inc. (Respon- 
dent) (Endorsed Settlement) 


2321-95-G: Ontario Council of the International Brotherhood of Painters and Allied Trades, Local 1671 (Ap- 
plicant) v. Grillo Painting and Decorating (Respondent) (Endorsed Settlement) 


2345-95-G: Carpenters & Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of America 
(Applicant) v. Dineen Construction Limited (Respondent) (Withdrawn) 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


3366-93-R: United Steelworkers of America (Applicant) v. CAA Toronto and/or any of: CAA Travel Agency 
Ltd., CAA Toronto Services Ltd., CAA Toronto (Club), CAA Insurance (Ontario), CAA Travel, CAA 
Travel Agency (Toronto) Ltd. (Respondent) (Withdrawn) 


2841-94-R: The Ontario Pipe Trades Council of the United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United States and Canada, and The United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada (Appli- 
cant) v. James Johnston Mechanical Contracting Ltd. (Respondent) (Denied) 
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3016-94-U: William MacDonald and Edward Kennedy (Applicant) v. United Brotherhood of Carpenters and 
Joiners of America Local 249 (Respondent) (Denied) 


3798-94-R: United Steelworkers of America (Applicant) v. Market Drive Donuts Ltd., c.o.b. as Tim Horton 
Donuts (Respondent) v. Group of Employees (Objectors) (Dismissed) 


0640-95-R; 0641-95-G: The Ontario Pipe Trades Council of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada, and Local 46 of the 
United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United 
States and Canada (Applicant) v. Multitech Mechanical Contracting Inc. and Plantech Mechanical Contract- 
ing Inc. (Respondents) (Dismissed) 


1229-95-R: Carpenters and Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Law Development Group (Respondent) (Denied) 
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CASES REPORTED 


Corporation of the City of Thunder Bay, The; Re CUPE - Local 87 (Inside Unit) 


Dafoe Floor Concrete Construction Ltd., LIUNA, Local 1059 and; Re OPCM Local 598.... 
Dufferin County Board of Education, The; Re OPSEU 
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Greenberg Stores Limited; Re USWA 
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Lyndhurst Hospital; Re Pauline Au 
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Meadowcroft Place (Guelph), Meadowcroft Holdings Inc., c.o.b. as Execu-Care Nursing 
Services, 5M Management Services Limited, and Meadowcroft Limited Partnership, c.o.b. 
as; Re SEIU, Local 532 
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Metro Taxi Ltd. c.o.b. as Capital Taxi; Re Ram Seenanan, on his behalf and on behalf of a 
group of employees of Metro Taxi Ltd. c.o.b. as Capital taxi, operating as taxi owners 
and/or taxi drivers; Re USWA 


Niagara Poultry Services, 570466 Ontario Ltd., c.o.b. as; Re UFCW, AFL, CIO, CLC...... 
North Bay General Hospital; Re CUPE (Local 139); Re SEIU, Local 478 ...........eccceeeceeee 
Bloch Can hentais .oronto (Central) Lid = Re UPCW,,..ocal 175......:2. 03.20 eee 
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SUBJECT INDEX 


Bargaining Unit - Sale of a Business - Parties agreeing that merger of North Bay Civic Hospital 
(“Civic”) and St. Joseph’s General Hospital (‘‘St. Jo’s’”’) to form North Bay General Hospi- 
tal amounting to sale of a business and that employees intermingled - CUPE representing 
employees in “‘all-employee”’ bargaining unit at the Civic - SEIU representing employees in 
three bargaining units at St. Jo’s - Parties agreeing to determine representation issue on 
basis of representation vote, but not agreeing on whether to create one or two bargaining 
units - Board directing vote in single broadly-based unit 


NORTH BAY GENERAL HOSPITAL; RE CUPE (LOCAL 139); RE SEIU, LOCAL 
a em ete sean rac Seren ti une ete Nosh Pauses oars she Sess RA OGIO SEE Ca ee na ies 


Certification - Change in Working Conditions - Employer asserting that various certification 
applications should be dismissed with a bar on basis of employer theory that union improp- 
erly using statutory freeze as organizing tool - Board not persuaded that bar appropriate - 
Union granted leave to withdraw two of the applications, Board dismissing third application 
and certificate issuing in respect of fourth application 


S & RCAR RENTALS TORONTO (CENTRAL) LTD.; RE UFCW, LOCAL 175 ......... 


Certification - Employer operating chicken catching service out of owner’s home and employing 
25 persons as chicken catchers - Board finding employees to be employed in agriculture - 
Application dismissed 


NIAGARA POULTRY SERVICES, 570466 ONTARIO LTD., C.O.B. AS; RE UFCW, 
Ns WE FES ECR G8 GS CN Da rr ee MEE OD Pee Dor eC in Per Une Oa 


Change in Working Conditions - Certification - Employer asserting that various certification 
applications should be dismissed with a bar on basis of employer theory that union improp- 
erly using statutory freeze as organizing tool - Board not persuaded that bar appropriate - 
Union granted leave to withdraw two of the applications, Board dismissing third application 
and certificate issuing in respect of fourth application 


S & RCAR RENTALS TORONTO (CENTRAL) LTD.; RE UFCW, LOCAL 175 ......... 


Construction Industry - Jurisdictional Dispute - Operative Plasterers and Cement Masons’ union 
and Labourers’ union disputing assignment of work related to installation of wire mesh in 
connection with placing and finishing concrete floors - Board finding work to be cement 
masons’ work - Board not persuaded to disturb assignment to Cement Masons’ union 


DAFOE FLOOR CONCRETE CONSTRUCTION LTD., LIUNA, LOCAL 1059 AND; 
PEO POMOC AS ae esos oe wth oh eo cace Sa iene nsessedeac'sa ie cea s seaninn> acqetonsy Won seomuirue aye 


Discharge - Evidence - Health and Safety - Practice and Procedure - Applicant alleging violation 
of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LYNDHURST HOSPITAL; RE PAULINE AU ......... ccc ceccec eee eee nee nee ee nenecneeneeeeneeneeees 


Duty to Bargain in Good Faith - Unfair Labour Practice - Board finding that employer’s removal 
of wage offer, in context of enormous upheaval caused by Social Contract Act and other 
expenditure reduction legislation in 1993, not amounting to bad faith bargaining - Applica- 
tion dismissed 


CORPORATION OF THE CITY OF THUNDER BAY, THE; RE CUPE - LOCAL 87 
INSIDE Uh ie beeen et een en So eet ne ner | 
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Employee - Employee Reference - Board not accepting that Records Management Co-ordinator 
working at board of education employed in confidential capacity in matters relating to 
labour relations - Board determining Records Management Co-ordinator to be “employee” 
within meaning of the Act 


DUFFERIN COUNTY BOARD OF PDUGCATHON THe; RE OPSEUY ee 


Employee Reference - Employee - Board not accepting that Records Management Co-ordinator 
working at board of education employed in confidential capacity in matters relating to 
labour relations - Board determining Records Management Co-ordinator to be “‘employee”’ 
within meaning of the Act 


DUFFERIN: COUNT YVBOARD OF EDUCATIONS THE FREORSE Uae eee 


Evidence - Discharge - Health and Safety - Practice and Procedure - Applicant alleging violation 
of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LYNDHURST HOSPITAL; RE PAULINE AU perry frrcee). 2) tome ee se ok a 


Health and Safety - Discharge - Evidence - Practice and Procedure - Applicant alleging violation 
of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LYNDHURSTHOSPIFALSRE PAULINE A Ure: tito oa ance ee ee ee ee 


Hospital Labour Disputes Arbitration Act - Reference - Board finding residential facility for aged 
or infirm to be “hospital” within meaning of Hospital Labour Disputes Arbitration Act 


MEADOWCROFT PLACE (GUELPH), MEADOWCROFT HOLDINGS INC., C.O.B. 
AS EXECU-CARE NURSING SERVICES, 5M MANAGEMENT SERVICES LIM- 
ITED, AND MEADOWCROFT LIMITED PARTNERSHIP, C.O.B. AS; RE SEIU, 
LOCAL S32: stirs ci ncrypian nie atten tt sae nase de or cee ie ies Seeds anata Sates en ee ee ee 


Jurisdictional Dispute - Construction Industry - Operative Plasterers and Cement Masons’ union 
and Labourers’ union disputing assignment of work related to installation of wire mesh in 
connection with placing and finishing concrete floors - Board finding work to be cement 
masons’ work - Board not persuaded to disturb assignment to Cement Masons’ union 


DAFOE FLOOR CONCRETE CONSTRUCTION LTD., LIUNA, LOCAL 1059 AND; 
RE OPCM LOCA S98 Bisicscachcccsessac tet cnet etre tang Unter ene enn eae een e aelbd cee ree ree 


Lock-Out - Board finding that lock-out of referees by National Basketball Association (NBA) in 
Ontario illegal - Board directing NBA to assign members of NBA Referees’ Association to 
NBA games in Toronto until conciliation processes complied with 


NATIONAL BASKETBALL ASSOCIATION; RE NATIONAL BASKETBALL REF- 
EREES ASSOCIA TIO Nios scsi ccm tata egacerecuers ae irae ae ee rae ete rahe eer 


Parties - Practice and Procedure - Strike - Timeliness - Termination - Steelworkers’ union alleging 
that termination application untimely as having been brought within six months of com- 
mencement of strike - Employer disputing that strike occurred - Board rejecting union’s 
submission that employer ought not to be permitted to intervene in application to raise 
strike issue - Board finding that picketing by bargaining unit members was concerted activ- 
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eral 


1374 


1375 


1361 


1389 


Il 


ity intended to restrict or limit output (although it did not have that effect) - Application 
dismissed as untimely 


METRO TAXI LTD. C.O.B. AS CAPITAL TAXI; RE RAM SEENANAN, ON HIS 
BEHALF AND ON BEHALF OF A GROUP OF EMPLOYEES OF METRO TAXI 
LTD. C.O.B. AS CAPITAL TAXI, OPERATING AS TAXI OWNERS AND/OR TAXI 
MERU LANs RIA VW ENMa tees separ dean, orcs cer Aedes dee it caieeaee Matataat Mea scch tatks hondereee ace «st 1378 


Practice and Procedure - Discharge - Evidence - Health and Safety - Applicant alleging violation 
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3383-93-U Canadian Union of Public Employees - Local 87 (Inside Unit), Appli- 
cant v. The Corporation of The City of Thunder Bay, Responding Party 


Duty to Bargain in Good Faith - Unfair Labour Practice - Board finding that employer’s 
removal of wage offer, in context of enormous upheaval caused by Social Contract Act and other 
expenditure reduction legislation in 1993, not amounting to bad faith bargaining - Application dis- 
missed 


BEFORE: Laura Trachuk, Vice-Chair and Board Members R. W. Pirrie and P. V. Grasso. 


APPEARANCES: Bill Sumerlus, Judith M. Mongrain, Barry Chezick, Tim Mayne, Gabe Landry, 
Teresa Armiento and Howard Matthews for the applicant; Allen Craig and Alan Hjorth for the 
responding party. 


DECISION OF THE BOARD; November 9, 1995 


1. This is an application under section 91 of the Labour Relations Act. The applicant (the 
“union’’) alleges that the responding party (the “City’’) has violated section 15 of the Act. 


The Facts 


2. In June, 1993 the City had collective bargaining relationships with twelve bargaining 
units, including three represented by the Canadian Union of Public Employees, (CUPE). One unit 
is generally referred to as the “inside” unit (the applicant), another as the “outside” unit, and the 
third as the ‘“‘animal control’ unit. In the fall of 1993 the parties agreed to combine the three 
CUPE units. 


Do: The applicant and the City were parties to a collective agreement which expired on 
December 31, 1991. The parties commenced collective agreement negotiations on October 30, 
1991. Subsequent meetings were held on December 11 and 12, 1991, January 9, 1992 and February 
1351992: 


4, On January 27, 1992, City Council passed a resolution providing for compensation 
increases for its employees of 1% in 1992, 2% in 1993 and 2% in 1994. This resolution was in 
response to the Provincial government’s decision to limit increases in transfer payments to munici- 
palities to 1% in 1992 and 2% for the subsequent two years. City Council had not passed such a 
resolution in the past. 


os The parties met for collective agreement negotiations three times in March, 1992. Dur- 
ing the negotiation meeting on March 18, 1992 the City advised the union of the Council’s resolu- 
tion and that its wage proposal would therefore be 1%, 2% and 2%. The union reminded the City 
of its obligation to bargain and the City returned with a proposal that if certain other changes could 
be made to the collective agreement, the financial savings to the City could be realized as increases 
to bargaining unit members. The union rejected this offer on the basis that it did not wish to buy its 


own wage increase. 


6. The parties met with a conciliation officer on May 20, 1992. At that meeting the City 
again included an offer of 1% for 1992, 2% for 1993 and 2% for 1994 in its draft agreement, but 


also included a 1994 COLA clause. The union rejected this offer but indicated it would agree to a 
two-year agreement if the City would agree to the rest of its proposals. The parties did not reach 


1356 [1995] OLRB REP. NOVEMBER 


an agreement. Subsequently, the City withdrew the COLA offer as well as the offer of 2% for 
1994, 


it The parties agreed to a hiatus in negotiations and did not meet again until February 25, 
1993. At the February 25 meeting the union included a wage proposal of 1% in 1992 and 2% in 
1993 in its draft agreement, but as there were other outstanding issues the parties did not reach a 
collective agreement. The union’s business representative, Howard Matthews, testified that the 
union agreed to the wage proposal in return for a personal undertaking from Mr. Thom, the City 
Manager, that the bargaining unit members would not be laid off. 


8. In April 1993 the province released the Expenditure Control Plan which dealt with 
reducing provincial spending in the public and broader public sectors. As part of the Plan, grants 
to municipalities were reduced by 2% of their budgets. The documents circulated to the municipal- 
ities by the Province at that time also described the government’s intentions to negotiate social 
contracts and included some details on the expected content of those contracts, including requiring 
employees to take off one unpaid day of leave per month. On May 12, 1993 the Provincial govern- 
ment advised the City that its Expenditure Control Plan reduction would be $2,159,161.00. The 
communication from the Province also updated the City on the government’s commitment to nego- 
tiating a social contract to further reduce the deficit. 


2: The outside unit was also involved in collective bargaining during this period. In April 
1993, it negotiated a collective agreement which contained a 1% wage increase for 1992 and 2% 
for 1993. 


10. On May 10 and 11, 1993 the parties met with a conciliation officer. Again both parties’ 
draft agreements contained wage increases of 1% and 2% but there were other issues outstanding 
and no collective agreement was achieved. 


Ani On June 16, the draft Social Contract Act (the S.C.A.) was announced. It indicated that 
the Social Contract Act was to take effect on June 14. 


{Bs On June 17, 1993 the parties met with a conciliation officer and were again unable to 
achieve a collective agreement. Mr. Matthews testified that the City advised the union that the 1% 
and 2% might be off the table as a result of the announcement of the Social Contract Act and that 
it could therefore not sign off on wages that day. The union proposed in response that the parties 
include the phrase “subject to any legislative prohibition” in the collective agreement. The union’s 
written proposal from this meeting indicates that it would accept 1% and 2%. There continued to 
be other issues outstanding between the parties on this date and as a result, they did not achieve a 
collective agreement. 


1s The parties had a further negotiation meeting scheduled in July but the City cancelled it 
stating that it was studying the S.C.A. 


14. On July 27 the union was informed during social contract negotiations that the previous 
wage offer of 1% and 2% was no longer available. It was the union’s position that the 1% and 2% 
should still be available and credited towards its contribution to the social contract target. 


15; On August 3, 1993 City Council passed another resolution providing that funds budg- 
eted for estimated wage increases for the years 1992 and 1993 were not to be used either for unset- 
tled contract negotiations or to reduce target requirements under the Social Contract Act. 


16. The City and the union did not arrive at a local agreement under the Social Contract Act 
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and therefore the City posted a Social Contract Program under Part VII (the ‘‘failsafe”’ provisions) 
of the Act. This program provided for involuntary unpaid days off for all employees making over 
$30,000.00 per year. At the hearing the union articulated this in terms of a monetary figure which 
represented the bargaining unit’s ‘“‘required contribution’ to the social contract reductions. 
According to the union, its “contribution” was approximately equivalent to the amount the City 
saved by withdrawing the offer of 1% and 2%. Explained another way, the inside unit’s members’ 
wages were being reduced (through unpaid days off) from their pre June 14 salaries. If the 1% and 
2% increase was included as part of their salaries, the cost of the social contract reductions would 
have been diminished for them. As the outside unit had concluded a collective agreement prior to 
June 14, its members’ wages were reduced from their increased salaries, resulting in a smaller net 
loss. 


Ly: The union requested in writing that the City meet for collective agreement negotiations 
during the fall of 1993 but the City did not answer the letter and did not meet. The witnesses for 
the City claimed that they did not wish to meet because they had limited time and were already 
meeting with CUPE about so many other things including the fall-out of their agreement to com- 
bine the three CUPE bargaining units and social contract issues. They also said that they did not 
see any point in meeting if the union was insisting upon wage increases that were no longer avail- 
able. 


18. In November, 1993, Mr. Matthews contacted the City and indicated that the union 
would like to meet to discuss increases for the employees making under $30,000.00 per year. This 
group is referred to in the social contract context as “LICOs” (low-income cut-offs). The City’s 
bargaining committee then went to City Council for a mandate to bargain increases for the LICOs 
and a resolution was passed allowing them to do so. The parties therefore met again for collective 
agreement negotiations on December 7, 1993. At that meeting the City submitted a “Proposal to 
Settle’, understood to be a final offer, of 1% and 2% for those employees making under 
$30,000.00. The union was not completely satisfied with respect to who would be covered by this 
provision and rejected the offer. The union also wanted the 1% and 2% to apply to all of the 
employees in the bargaining unit although its implementation for those making more than 
$30,000.00 would be delayed until March 1996. The parties failed to reach a collective agreement 
at that meeting. 


19. The City and the animal control unit, all the members of which make less than $30,000, 
reached a collective agreement on December 9, 1993 for 1992-1993 which included a 2% wage 
increase. 


20. On February 21, 1994 the parties negotiated an agreement on all outstanding items 
except wages. The parties have also negotiated a collective agreement for the combined unit for 
1993 to 1996. 


mw, The City Treasurer, Paul Milligan, and one of the members of the negotiation team, 
Alan Hjorth, testified for the City. The responding party, unlike many other municipalities in the 
province, has been in a very healthy financial position and has had a budget surplus since at least 
1987. Mr. Milligan testified that when the 1993 budget was approved by Council on January 25, 
1993 there was a budget surplus from 1992 which was even higher than usual although the budget 
still included a mill rate increase of 1.1%. When Council approved the 1993 budget it charged its 
administration to reduce its expenditures in 1993 and find a further surplus for future years. It 
appears that the 1993 City Council had a cautious approach to fiscal matters as does Mr. Milligan, 
who wished the City to set aside considerable sums to be available in case the City lost some out- 
standing law suits, to deal with potential future landfill problems, to fund municipal elections, or to 
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“stabilize” future mill rate increases. Council chose to eliminate future mill rate increases. How- 
ever, as a result of the Expenditure Reduction Program and the Social Contract Act, by July, 1993, 
the City was facing a shortfall of its expected revenue of approximately four million dollars. Never- 
theless, by the end of 1993, the City had still achieved a budget surplus of 4.4 million. At the end 
of 1994 it was in a budget surplus position of 3.7 million. It projects that it may no longer have a 
budget surplus by the end of 1996. Mr. Milligan testified that he personally attended the social con- 
tract meetings with the unions in July 1993 and explained the City’s fiscal situation as described 
above. 


Submissions of the Parties 


a2. The union argued that the City did not bargain in good faith for several reasons. It 
claimed that the City did not send people to the bargaining table who could make decisions with 
respect to wages because City Council was making those determinations by resolution. It also 
argued that the City withdrew a wage offer which had been accepted by the union and refused to 
discuss its reasons. It submitted further that the City refused to meet to bargain wages in the fall of 
1993. It was apparent that the union’s real concern was that the City was relying on the S.C.A. to 
justify its refusal to negotiate retroactive wage increases which it could obviously afford. The union 
asked the Board to consider the following decisions: DeVilbiss (Canada) Limited, [1976] OLRB 
Rep. March 49; Fotomat Canada Limited, [1981] OLRB Rep. Feb. 145; Austin Airways Limited 
[1980] 3 Can. LRBR 393; Canadian Industries Limited, [1976] OLRB Rep. May 199; Sparton of 
Canada Limited, [1985] OLRB Rep. Sept. 1420; Wilson Automotive (Belleville) Ltd., [1980] 
OLRB Rep. July 1136. 


Zo: The City denied that it had bargained in bad faith. It denied that the parties had signed 
off on a wage increase of 1% and 2% and asserted that it was entitled to remove its wage offer 
when circumstances changed as a result of the Expenditure Reduction Program and the Social 
Contract Act. It also argued that its decision and the reasons for it were discussed in the social con- 
tract meetings and that it was fully justified in its position that the offered wage rate should not 
count towards the union’s social contract “target”’. 


24. The City defended its failure to meet for collective agreement negotiations in the fall of 
1993 on the basis that it had to deal with the social contract for ten bargaining units and that it was 
dealing with the ramifications of the newly combined unit. It also argued that it did not wish to 
meet as the parties had become polarized and there was no point in meeting until the union indi- 
cated in November that it wanted to meet about the LICOs. The City denied that it withdrew its 
offer of 1% and 2% and never replaced ‘it for the non-LICO employees because it thought it was 
required or authorized by the Social Contract Act to do so. It claimed that it acted as it did because 
of the economic implications of the Social Contract Act and the Expenditure Reduction Plan which 
significantly reduced its expected revenues. The Board was referred to the following decisions: 
Aristokraft Vinyl Inc., [1985] OLRB Rep. June 799; The Toronto Jewellery Manufacturers’ 
Association, [1979] OLRB Rep. July 719; Pine Ridge District Health Unit, [1977] OLRB Rep. Feb. 
65; Indalloy, Division of Indal Limited, [1979] OLRB Rep. Jan. 35; Nordair Lidve85. CLEC 
14,160; Board of Education for the City of Hamilton, [1993] OLRB Rep. April 308; Municipality of 
Casimir, Jennings and Appleby, [1978] OLRB Rep. June 507; General Wood Products, [1993] 
OLRB Rep. July 597. 


Decision 


bay Section 15 of the Labour Relations Act provides as follows: 


15. The parties shall meet within fifteen days from the giving of the notice or within such further 
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period as the parties agree upon and they shall bargain in good faith and make every reasonable 
effort to make a collective agreement. 


20), Section 24(9) of the Social Contract Act, S.O. 1993, Chap. 5 proposes as follows: 


24.-(9) If a collective agreement has expired before June 14, 1993 and on that date the employ- 
ees that were formerly bound by it are without a collective agreement, the compensation of 
these employees is fixed at the amount they were receiving under the last collective agreement 
in force before June 14, 1993. 


ca After carefully considering the matter, the Board does not find that the City has vio- 
lated the Act. In previous decisions, the Board has found that an employer violates its duty under 
section 15 if its actions constitute a refusal to recognize the trade union as the representative of the 
employees, or if its actions are designed to avoid reaching a collective agreement. (See Devilbiss 
Canada Limited, supra, and Fotomat Canada Limited, supra). In these circumstances, however, 
the employer manifestly recognized the union as the bargaining agent of the employees as it 
reached agreements with two other CUPE bargaining units during the same period of negotiations. 
It indicated its willingness to sign collective agreements repeatedly during negotiations with this 
bargaining unit and it agreed to combine the three CUPE units in the middle of the bargaining pro- 
cess. The evidence further disclosed that the employer was prepared to enter into a collective 
agreement as the parties did ultimately reach agreement on all issues except wages. The real dis- 
pute between the parties is whether it was unlawful for the City to remove its wage offer and refuse 
to reinstate it for non-LICO employees. However, the facts of this case must be seen in the context 
of the enormous upheaval caused by the Social Contract Act and other expenditure reduction legis- 
lation in 1993. In that context, the employer’s actions do not amount to a violation. 


28. Collective bargaining with an elected employer is always complicated by the blurring of 
roles between the organization as an elected body with political obligations and the organization’s 
role as employer. Elected bodies sometimes (frequently, in recent years) make political decisions 
which relate directly to their relationships with their employees. This is the reality of collective bar- 
gaining in the public sector. In this case the City passed a resolution stipulating wage increases then 
proposed that wage increase in bargaining. Any employer may make a decision with respect to 
how big a wage increase it is prepared to give prior to bargaining just as many unions decide prior 
to bargaining that they will strike over certain issues, including wage increases. The City’s negotiat- 
ing team could have proposed a lower increase than it was prepared to give, thus allowing itself 
room to “‘bargain”. However, such an approach would have been ridiculous in light of Council’s 
resolution and the small size of the proposed wage increase. 


29; The important question is whether a party’s representatives at the table have the 
authority to make a deal. If the bargaining representatives do not have that authority, the Board 
has found that the responding party is failing to recognize the union and avoiding a collective 
agreement. However, the authority to make a deal is often, as here, subject to ratification and the 
bargaining agents can only undertake to recommend it. Mr. Hjorth was at the negotiating table in 
1993 although he was not the head negotiator at the time. He testified that the City’s team did have 
the authority to make a deal with the union but that they would always have to take it back to 
Council, just as the union would have’'to take it back to the membership. In such circumstances, it 
made sense for the City’s negotiating team to try to comply with the wage increases Council 
wanted to see. He testified however that the team might have varied its wage offer if a significant 
event had occurred such as a strike vote. However, no one ever sought a no Board report. In any 
case, the City’s bargaining team did vary its offer on three occasions, both with and without Coun- 
cil approval. In June 1992 it offered a COLA clause for 1994, in July, 1993 it withdrew the wage 
offer completely and then in December, 1993 it offered a wage increase for the LICOs. 
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30. The Board also does not find that the City violated the Act by withdrawing its wage 
offer in June 1993 and refusing to reinstate it for non-LICO employees. The union argued that 1% 
and 2% was an agreed upon item and therefore the City violated the Act by reneging on it. It does 
not appear that the wage increase was an agreed upon item because the parties were exchanging 
complete draft collective agreement proposals. The implication of such an approach is that the col- 
lective agreement is a package and the items it contains are only agreed if the whole package is 
accepted. 


Se Even if the wage increase was an agreed upon item, and the Board acknowledges that 
there was some evidence that there was a quid pro quo in the form of a personal undertaking from 
the City Manager, the City was entitled to withdraw that proposal because circumstances had 
changed. It is not for this Board to decide whether or not it is contrary to the Social Contract Act to 
negotiate wage increases even if they are not payable. But it is not a violation of the Labour Rela- 
tions Act for the City to decide not to do so. The City decided not to diminish its social contract 
savings by agreeing to a retroactive wage increase as the union claimed that it should. The Social 
Contract Act clearly contemplates that salaries of workers in the public and broader public sectors 
will be frozen at the levels they were at on June 14, 1993, the effective date of the Act. The union 
is hoping, we understand, to take an order from this Board directing that the proposed wage 
increase be included in the collective agreement to the office of the Social Contract Adjudicator to 
have its members’ contribution re-evaluated. Such an order from this Board would appear, how- 
ever, to be inconsistent with the Social Contract Act as we would, in effect, be ordering a retroac- 
tive wage increase. We would be putting the parties in the position they would have been in if they 
had signed a collective agreement before June 14. This situation is different from the one which 
this Board faced in 1976 in Canadian Industries, supra. The legislation in issue at that time pro- 
vided that parties to a collective agreement could jointly apply for an exemption to the legislated 
wage increase restrictions and therefore left wages as an issue for bargaining. In that case, the 
Board found that the responding party was relying on the legislation to refuse to bargain wages; it 
was not faced, as here, with the knowledge that its expected revenues would be significantly 
reduced. In light of the City’s extraordinary fiscal health in 1992 and 1993 in spite of the revenue 
reduction, its decision not to agree to this retroactive wage increase may have been perceived by 
the employees as unfair. However, it was not a violation of the Act. 


32: The Treasurer testified that he did explain the City’s fiscal concerns to the union during 
social contract negotiation meetings. The union argued, however, that the City had to deal with it 
with respect to this matter in collective bargaining negotiations, not social contract meetings. The 
Board disagrees. Social contract negotiations perforce must be about wages and, in a unionized 
context, the parties must discuss the effect of such negotiations on collective agreements. It would 
therefore be both onerous and confusing for the parties to have the same discussions in different 
meetings with different titles. What is important is that the parties did discuss the matter and the 
City explained its position. It is not surprising that the union was dissatisfied that the City wished 
to maintain a budget surplus to fund potential legal liabilities or to eliminate mill rate increases 
rather than reduce its members’ social contract contribution, but the City is entitled to maintain 
those priorities if it has the bargaining power to do so. 


a0: The union also appeared to be alleging that the City violated the Act by refusing to 
negotiate wage increases which would take effect in 1996. Even if the Social Contract Act allows 
parties to negotiate increases which would take effect when the Act comes to an end in 1996, it is 
not a violation of the Labour Relations Act to refuse to do so. The City’s obligation is to bargain 
for a collective agreement which would end when the new combined unit collective agreement 
begins. Refusing to negotiate terms for some later period cannot be described as an attempt to 
avoid a collective agreement. 


[1995] OLRB REP. NOVEMBER 1361 


34, The Board is troubled by the City’s failure to meet to negotiate the collective agreement 
from September to November 1993 or to even respond to the union’s letter and, in other circum- 
stances such actions might be a breach of the Act. However, the City did agree to meet in Decem- 
ber and tabled a wage proposal for the LICO employees. Furthermore, the parties have subse- 
quently agreed upon everything except wage increases for non-LICO employees. In these 
circumstances, there would be a minimal labour relations purpose served in declaring a violation of 
the Act relating to the failure to meet during that brief period. 


Se For all of the above reasons, the Board hereby dismisses this application. 


0243-94-JD The Operative Plasterers and Cement Masons International Associa- 
tion of the United States and Canada, Local 598, Applicant v. Labourers’ Interna- 
tional Union of North America, Local 1059 and Dafoe Floor Concrete Construc- 
tion Ltd., Responding Parties 


Construction Industry - Jurisdictional Dispute - Operative Plasterers and Cement 
Masons’ union and Labourers’ union disputing assignment of work related to installation of wire 
mesh in connection with placing and finishing concrete floors - Board finding work to be cement 
masons’ work - Board not persuaded to disturb assignment to Cement Masons’ union 


BEFORE: Inge M. Stamp, Vice-Chair, and Board Members M. M. Vukobrat and J. Redshaw. 
APPEARANCES: Marisa Pollock and Livio Balanzin for the applicant; John Moszynski and 
Manuel Reis for Labourers International Union of North America, Local 1059; Leigh England for 


Dafoe Floor Concrete Construction. 


DECISION OF THE BOARD; November 28, 1995 


Ls A consultation was held in this jurisdictional dispute pursuant to section 93 of the 
Labour Relations Act. 
Zs The applicant describes the disputed work as: 


“all work pertaining to the cutting, tying and installation of wire mesh in connection with the 
placing and finishing of concrete floors at the Zeller’s job in Masonville, Ontario.” 


SE The responding party Labourers’ International Union of North America, Local 1059 
(“‘Labourers”” or ‘‘Local 1059”’) describes the work in dispute as: 


“all work pertaining to the cutting, bending and installation of wire mesh required for the plac- 
ing and finishing of concrete floors at the Zeller’s job site in Masonville, Ontario.” 


4, The work was performed by members of the applicant employed by Dafoe Floor Con- 
crete Construction Ltd. (‘Dafoe ‘‘). Dafoe is bound to ICI agreements with the Labourers and the 


Operative Plasterers. Both unions assert their agreements claim this work. 


5. Dafoe did the placing and finishing of concrete floors at the Zeller’s store in Masonville, 
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Ontario. The work was subcontracted to Dafoe by the general contractor Eton Construction Ltd. 
Eton is bound only to the Labourers’ ICI agreement. 


6. It is the Labourers understanding that the total number of man hours involved are 
approximately “16 man hours for two workers’. The disputed work was performed prior to the 
placing of the concrete and finishing of the floors. 


ip The Operative Plasterers and Cement Masons ICI agreement claims in Article 6 - 
Jurisdiction the following: 


6.01 Cement Masons 


.. “all preparatory work on concrete construction to be finished or rubbed, such as 
cutting of nails, wires, wall ties, etc.”’, ... . 


8. The Labourers’ ICI agreement claims in Schedule “E”’: 


“Installation of wire mesh,” ... 


o The Cement Finishers Appendix in the Labourers’ ICI agreement in Article 16 - 
Jurisdiction claims: 


... “all preparatory work on concrete construction to be finished or rubbed, such as construction 
of bulkheads, cutting of nails, wires, wall ties, etc.,”’ ... 


10. Counsel for the applicant submits this is not a dispute between “labourers” and ‘“‘ce- 
ment masons” but a dispute between cement masons/finishers represented by the Labourers’ 
Union and cement masons/finishers represented by the Operative Plasterers and Cement Masons 
Union. The language in the Cement Finishers Appendix of the Labourers’ ICI agreement is virtu- 
ally identical to that of the Operative Plasterers and Cement Masons ICI agreement. The employ- 
ers EBA includes the same group of contractors in the Labourers’ ICI agreement as in the Opera- 
tive Plasterers and Cement Masons ICI agreement. A contractor bound to both these ICI 
agreements obviously is at risk of having whichever union does not get the work file a grievance. 


11. The applicant asserts where Labourers’ and Operative Plasterers and Cement Masons 
bargaining rights co-exist in the workplace bargaining rights for Labourers cannot include bargain- 
ing rights for cement masons represented by the Labourers’. In 1990, counsel submits, there was 
an unsuccessful raid at Dafoe and if the Labourers’ had been successful there would not be an issue 
today. 


1 The applicant asks the Board not to overturn the assignment in this case. There was a 
representational contest in 1990. The Board should consider the relevant area practice of employ- 
ers bound to both collective agreements. Further counsel submits Dafoe is bound only to the mas- 
ter portion of the Labourers’ ICI agreement. 


13. There is a Specialty Trade - Floor Finishing Appendix in the Operative Plasterers and 
Cement Masons ICI agreement. This Appendix ‘“‘L” in Article 2 - jurisdiction states: 


2.01 Cement Masons 


... “All preparatory work on concrete construction to be finished or rubbed, such as 


further down the Article continues: 
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... “The on site installation into the concrete mixes of fibres used to reinforce con- 
crete.’ 


14. The Cement Masons Union asserts that ‘‘fibres used to reinforce concrete” is a new 
procedure and serves the same function as wire mesh.” 


1S There are three contractors doing this type of work in Board Area No. 3, only two are 
bound to both the Labourers’ and the Operative Plasterers and Cement Masons ICI collective 
agreements. The jurisdictional clauses in the cement finishing and waterproofing appendices of 
both ICI agreements are virtually identical. The third contractor employs cement masons repre- 
sented by the Labourers union. There appears to be a difference between General Contractors 
performing this work and Specialty Floor Contractors performing this work. 


16. Counsel for the Labourers submits the area practice overwhelmingly favours the Lab- 
ourers. The Labourers’ take the position while Article 16 of the Labourers’ Cement Finishers 
Appendix does not specifically claim wire mesh it is claimed under Schedule ‘“‘E” of the Labourers’ 
master ICI agreement. It is the Labourers’ position the work in dispute namely wire mesh is not 
included in the Cement Finishers Appendix. Counsel further submits wire mesh could be per- 
formed by members of either crew (labourers or cement/finishers represented by Labourers’). In 
counsel’s view this is not a representational issue and the work in dispute (wire mesh) is not prepa- 
ratory work for finishing concrete. 


ibs Counsel for the Labourers’ submits the Board should not give any weight to the 
employer practice developed without the Labourers’ knowledge. Placing of wire mesh is not inte- 
gral to cement finishing. It is Labourers’ work and does not require the skills of cement finishers. It 
is more economical and efficient to have labourers on site to do the placing of mesh and the placing 
of concrete. Placing of concrete is labourers work and not claimed by the cement masons. Placing 
the wire mesh is more integral to the placing of concrete than the finishing. 


18. The company submits that its common practice is to use members of Local 598, Cement 
Masons any time the mesh is part of its contract. The company asserts it has been doing it this way 
for twenty years and intends to continue unless told otherwise. 


iL) The dispute appears to be between the same trade or craft represented by two different 
construction unions. This jurisdictional dispute appears to be a dispute as to whether cement fin- 
ishers working under the Cement Finishers’ Appendix of the Labourers’ ICI agreement should 
perform the work or cement finishers working under the Operative Plasterers and Cement Masons 
ICI agreement. 


20. Having reviewed all of the materials filed, including the declarations and the submis- 
sions of the parties, we find this work is cement masons work. Since Dafoe is bound to both the 
Labourers’ and the Operative Plasterers and Cement Masons ICI agreements we are not per- 
suaded in these circumstances to interfere with Dafoe’s assignment. 
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3941-94-M Ontario Public Service Employees’ Union, Applicant v. The Dufferin 
County Board of Education, Responding Party 


Employee - Employee Reference - Board not accepting that Records Management Co-or- 
dinator working at board of education employed in confidential capacity in matters relating to 
labour relations - Board determining Records Management Co-ordinator to be “‘employee”’ within 
meaning of the Act 


BEFORE: Kevin Whitaker, Vice-Chair, and Board Members S. C. Laing and B. L. Armstrong. 


DECISION OF KEVIN WHITAKER, VICE-CHAIR, AND BOARD MEMBER B. L. ARM- 
STRONG; November 29, 1995 


ie This is an application, under section 114(2) (formerly 108(2)) of the Labour Relations 
Act (the “‘Act’’), for a determination by the Board of whether Betty Curylo, Records Management 
Co-ordinator, is an ‘““employee”’ within the meaning of the Act. 


2 By decision of March 14, 1995, the Board directed a Labour Relations Officer to 
inquire into and report to the Board with respect to the duties and responsibilities of Betty Curylo. 
Pursuant to this direction, Betty Curylo was examined by the appointed Labour Relations Officer 
and the parties. The parties were offered the Opportunity to call further evidence and to make sub- 
missions on the evidence of Betty Curylo. The Board has now had the opportunity to review the 
transcript of the examination of Betty Curylo as well as the written representations which have 
been filed by the parties. For the following reasons, the Board finds that Betty Curylo is an 
employee within the meaning of the Act. 


oi Ms. Curylo at the time of the application occupied two positions, each on a half time 
basis. One position, Program Services Secretary is on agreement of the parties within the appli- 
cant’s bargaining unit and for which she is an employee for purposes of the Act. The other position 
of Records Management Co-ordinator is the position for which Ms. Curylo is the subject of this 
application. Although Ms. Curylo is at all times simultaneously responsible for the duties of both 
positions, as a practical matter she works one day on and one day off in the two respective posi- 
tions. 


4. In the position of Records Management Co-ordinator, Ms. Curylo is responsible in a 
general sense for all records generated by the respondent. This includes the responsibilities of Net- 
work Administrator, the term “Network”, referring to a local area computer network used by the 
respondent. Once a file has been created, whether that is paper or electronic, Ms. Curylo from 
that point forward has access to anything that might be contained within the file. 


3. It is apparent that this broad right of access extends to files that relate to matters of col- 
lective bargaining with the applicant union. The difference between the parties however is that the 
applicant takes the position that access to confidential labour relations information is not a regular, 
material or integral part of the job. The respondent’s position is that the involvement is sufficient 
to render the position an exception for purposes of section 1(3) of the Act. 


(9) According to Ms. Curylo, she only has access to information which has been catego- 
rized as a file and following that surrendered to her for incorporation into the institutional file 
management system. This means for example that some documents relating to confidential labour 
relations matters that have yet to be formally consolidated into a file would not be within her 
sphere of access. 
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i When and if documents enter the filing system, Ms. Curylo’s job is not to read and act 
on the substantive content of the document. Rather, her job is to accurately classify, label and 
store the information according to the categories of existing file management. If for example a file 
were to contain the respondent’s proposals for collective bargaining and notes on what might be 
acceptable to the respondent in a “‘bottom line” fashion, Ms. Curylo would not be responsible for 
knowing the content of the document. Rather she would have to know what is represents for pur- 
poses of classifying it and organizing it. 


8. It should also be noted that documents that would be considered to be confidential in a 
labour relations sense comprise a very small percentage of the universe of documents that must be 
managed by Ms. Curylo within the file management system. A review of the document entitled 
“The Dufferin County Board of Education Directory of General and Personal Information Banks” 
marked as an exhibit to the examination of Ms. Curylo reveals literally hundreds of categories of 
documentation, of which only a small fraction are comprised of confidential labour relations mat- 
ters. The job description for the position which was identified by Ms. Curylo as accurate does not 
describe any responsibilities relating to confidential labour relations matters. There is an obligation 
of confidentiality generally but nothing specific to labour relations. 


op Section 1(3) of the Act states as follows: 


1.- (3) For the purposes of this Act, no person shall be deemed to be an employee who, in the 
opinion of the Board, exercises managerial functions or is employed in a confidential capacity in 
matters relating to labour relations. 


10. For purposes of this section, a person may be excluded from the category of “em- 
ployee” under the Act if they exercise managerial functions or are employed in matters relating to 
labour relations. The terms are disjunctive and need not overlap. In this case the respondent 
argues that Ms. Curylo should be excluded on both grounds, however it is apparent and not seri- 
ously pursued by the respondent that she does not exercise any management functions. She does 
not hire, promote, direct or fire other employees. She has no real control either direct or indirect 
over the economic livelihoods of other employees and exercises none of the powers normally 
thought to reflect management authority. For this reason, the only aspect of section 1(3) which is 
significantly in dispute is the portion dealing with the phrase “employed in a confidential capacity 
in matters relating to labour relations”’. 


11. There is little doubt that Ms. Curylo is employed in a confidential capacity. We do not 
believe however that she is so employed in matters relating to labour relations. Although Ms. 
Curylo could if she wished read in detail the documents which have been entrusted to her care, she 
does not have to absorb the contents of those documents in order to do her job other than to iden- 
tify for purposes of classifying and eventually, culling. Further, those documents which would con- 
tain confidential labour relations matters would be few and far between when viewed as part of all 
the documentation generated by the employer and entered into the file management system. 


12; The importance of having a regular and material involvement in confidential matters of 
labour relations was stressed by the Board in York University, [1975] OLRB Rep. Dec. 945 at page 
954; 


“the Board must be satisfied of ‘‘a regular, material involvement in matters relating to labour 
relations’ to justify a finding excluding a person from operation of the Act. (See, The Falcon- 
bridge Nickel Mines Ltd. case, [1969] OLRB Rep. September 379). Mere access to confidential 
information that may pertain to labour relations, standing alone, is no reason for excluding 
employees from the bargaining unit. (The Metropolitan Separate School Board case [1974] 
OLRB Rep. Apr. 220). Nor is mere knowledge of matters that may be deemed ‘confidential’ in 
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the sense that the employer would not approve of disclosure of such information by his employ- 
ees sufficient to justify a positive finding under section 1(3)(b). (See The Comtech Group 
Limited case [1974] OLRB Rep. May 291). The important test is whether there is a consistent 
exposure to confidential information on matters relating to labour relations so as to constitute 
such exposure an intergral part of the employee’s service to the employer’s enterprise. (See, The 
Toledo Scale Division of Reliance Electric Limited case [1974] OLRB Rep. June 406).” 


15; In Metropolitan Separate School Board, [1974] OLRB Rep. Apr. 220, the Board dealt 
with a similar situation where the employee had access to confidential labour relations documents 
but was not required to read and understand the contents of the documents. In that case, the 
Board noted that access to these types of documents in itself is not sufficient to justify excluding 
the position from collective bargaining. The Board emphasized that there had to be “regular mate- 
rial involvement” with the matters relating to labour relations. 


14. The respondent in this case relied on the Board’s decision in The Corporation of the 
Town of Innisfil [1994] OLRB Rep. Jan. 76. In that case, the Board found a Records Management 
Co-ordinator to not be an employee for purposes of the Act. There, the incumbent of the position 
also performed clerical work that was confidential in nature and related to labour relations over 
and above simply having access to all of the employer’s records. In our view, those facts are differ- 
ent from those in the instant case. 


oy Accordingly, we hereby determine that Betty Curylo is an employee for purposes of the 
Act. 


DECISION OF BOARD MEMBER S. C. LAING; November 29, 1995 


1. I dissent from the majority decision. 


2 The Board’s findings with respect to a position of Records Management Co-ordinator in 
The Corporation of the Town of Innisfil, [1994] OLRB Rep. Jan. 76 decision are, in my view, dis- 
positive of this application. 


2: In that case, the Board, in determining whether the Records Management Co-ordinator 
was an employee within the meaning of the Act stated in paragraph 26: 


By contrast, Ms. Sjerps has access to, and is responsible for all the files of the Town, wherever 
situate, including files coded as HOO7, labour relations. We concluded that Linda Sjerps, 
Records Management Coordinator, is not an employee for purposes of the Act in that she regu- 
larly deals with and is responsible for the Town’s record management system, including informa- 
tion that is confidential in respect of labour relations. ... 


The facts of that case are similar to the instant case. 


4. Accordingly, in these circumstances, I would find Ms. Curylo not to be an employee 
within the meaning of the Act as her work as Records Management Co-ordinator routinely 
involves the responsibility for the Board of Education’s records management system including con- 
fidential information related to labour relations matters. 
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1710-95-U United Steelworkers of America, Applicant v. Greenberg Stores Lim- 
ited, Responding Party 


Remedies - Unfair Labour Practice - Union alleging that employer improperly denied 
leave of absence request made by key inside organizer responsible for union certification - Key 
organizer resigning - Key organizers’s open and highly visible union activity coupled with lack of 
any direct evidence to explain company’s decision leading Board to find that employer’s conduct 
tainted by anti-union animus - Application allowed - Reinstatement ordered and Board remaining 
seized with respect to compensation 


BEFORE: Bram Herlich, Vice-Chair, and Board Members R. W. Pirrie and P. R. Seville. 
APPEARANCES: Robert McKay and Cyndee Madore for the applicant; D. K. Robinson, Patrick 
McNeil, André Thibault, Edward B. Johnston, Betty Scardina and N. Paul Cloutier for the 
responding party. 


DECISION OF THE BOARD; November 8, 1995 


i The name of the responding party is hereby amended to read: ‘Greenberg Stores Lim- 
ited, 
a This is an application filed pursuant to section 91 of the Labour Relations Act (the 


Act”) in which the applicant (also referred to as the “‘union’’) alleges that the responding party 
(also referred to as the “employer” or the ““company’’) has violated sections 3, 65, Of lands 
of the Act. 


3 Before outlining the facts in the limited detail necessary for the purposes of this deci- 
sion, we observe that in coming to those findings of fact the Board has carefully considered all of 
the evidence before it and taken into account such factors as: the demeanour of the witnesses when 
giving their evidence, the clarity and consistency of that evidence when tested in cross-examina- 
tion, the witnesses’ ability to recall events and resist the tug of self-interest in shaping their 
answers, and what seems most probable in all the circumstances. In all candour there were difficul- 
ties with the evidence of virtually all of the persons called to testify on behalf of both parties. For 
example, Mr. McNeil, the employer’s store manager was clearly extremely nervous at the prospect 
of testifying before the Board. Without even suggesting that apprehension in any way reflects on 
his credibility, the fact of the matter is that his evidence was never proffered with great confidence 
as to its reliability. Mr. McNeil was confused at the outset about dates and the precise sequence of 
events or contents of various conversations. On the other hand, neither was the evidence of Cyn- 
dee Madore (also referred to as the ‘“‘grievor’’) entirely free from difficulty. She too had consider- 
able (though somewhat less) difficulty recalling the specific time or sequences of events. She also 
testified about discussions she had with numerous management representatives in which the sub- 
ject of the union arose. We find it unlikely that those management officials would have used pre- 
cisely the same words or groups of words in those separate and independent discussions as Ms. 
Madore testified. There were other sometimes equally significant difficulties which arose in the 
evidence of other employer witnesses, difficulties which, in view of our ultimate findings, are 
unnecessary to catalogue or consider. 


4. The net result of many of the shortcomings associated with the evidence as a whole is 
that it is extremely difficult for us to arrive at a picture which includes all the fine detail pertaining 
to all of the events giving rise to and culminating in these proceedings. However, as our decision 
will make clear, it has not been necessary to reconcile all of the evidence to produce an intricate 
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and minutely precise accounting of all of the significant events or their precise sequence. While 
there may be gaps in the fine detail, the basic events are essentially straightforward and undis- 
puted. 


a The union seeks the reinstatement of Cyndee Madore to her former position with the 
company. Ms. Madore was the key inside organizer responsible for the certification of the union in 
December of last year. And whether or not the company was aware of the extent of her trade 
union activities at the time of certification, by the time it denied her leave of absence request, the 
company would have been well aware, at a minimum, of Ms. Madore’s important role on the 
union’s bargaining committee. 


6. As a result of family difficulties and on the advice of a professional counsellor Ms. 
Madore determined that she would like to spend all or a significant portion of the school summer 
vacation period at home and, in particular, to be available for her 9 year old daughter. Conse- 
quently, by letter dated May 10, 1995 and addressed to Jim Keltie, the company’s district manager, 
she requested a leave of absence from June 23 to September 11, 1995, a period of some eleven 
weeks. Ms. Madore’s evidence makes it clear that, in her written request, she had set out the maxi- 
mum leave period she required and that, in her mind at least, there was considerable flexibility as 
to what the actual duration of the leave might be (or, for example, whether it might be combined 
with her regular vacation entitlement). She never, however, had the opportunity to discuss this or 
any other issue related to the leave request with any employer representative who was in a position 
to make decisions or effective recommendations with respect to her request. 


de Ms. Madore’s written leave request was forwarded by Mr. McNeil to Mr. Keltie. 
Approximately one month later Mr. McNeil was advised, in writing, by Mr. Keltie that the leave 
request had been denied. That written decision was not provided to Ms. Madore or, indeed, to this 
Board. Mr. McNeil testified that it contained no reason or explanation for the leave having been 
denied. Upon being advised of the denial, Ms. Madore made it clear that she intended to further 
pursue the matter. 


8. Her leave apparently having been denied, Ms. Madore decided that the only way she 
could spend the time she felt was necessary with her daughter was to resign her employment. She 
prepared a letter of resignation. It was dated June 9, 1995 and purported to be effective June 22, 
1995. At the time Ms. Madore’s leave request was denied she was away from work on sick leave 
resulting from an injury at home. Her return date was uncertain. A number of people observed, 
both at the time and at the hearing, that her resignation may have been precipitous in that the 
duration of her sick leave (perhaps, if necessary, coupled with her vacation) might have obviated 
the need for any leave of absence. It was clear to Ms. Madore, however, that she would likely be 
able to return to work before the end of the summer and that a leave of absence was the only way 
to spend the summer with her daughter and retain her job. Since spending the summer with her 
daughter was her immediate priority and since the leave appeared doubtful, Ms. Madore saw no 
reason to put off what she saw as the inevitable; she also saw no reason to inconvenience the com- 
pany by waiting and tendering a last minute resignation. 


2 The exact timing of some aspects of these events is somewhat unclear. For example, 
although the evidence may even conflict on the point, we are satisfied, particularly in view of 
employer counsel’s submissions, that Mr. McNeil told Ms. Madore that he would not immediately 
file her resignation but would hold it for a period of time until matters clarified. Alternatively, in 
view of the fact that the resignation is stated to be effective two weeks hence, we are satisfied that 
Ms. Madore was reasonable in assuming that the issue of her leave request was not entirely closed. 


10. Ms. Madore then went on to make further inquiries of employer representatives located 
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at fairly significant spots in the corporate hierarchy. These included André Thibault and Edward 
Johnston, who are, respectively, the employee relations manager and president of MMG Manage- 
ment Group, a division of the employer which provides management support functions for the 
company’s retail stores across the country. It is not necessary to review these exchanges in detail 
except to indicate that neither gentleman took any steps to reconsider the leave request. Indeed, 
Mr. Johnston explicitly advised Ms. Madore that as she had resigned the matter was closed. Here 
again, some of the precise details are elusive. It is clear, however, that Mr. McNeil chose to pro- 
cess Ms. Madore’s resignation sooner than he had promised or, in any event, sooner than Ms. 
Madore expected. However one resolves the unclear evidence on the point, it is obvious that Ms. 
Madore began her supplementary inquiries before her resignation, on its own terms, became effec- 
tive. Mr. McNeil initiated the submission of a company form attesting to Ms. Madore’s resigna- 
tion. Although this was a written document filed through the company’s internal bureaucracy (and 
a copy kept by Mr. McNeil), it was not produced at the hearing. 


Li: One of the few points which emerged with crystal clarity from the evidence of all of the 
company witnesses was that the authority to make the decision regarding Ms. Madore’s leave 
request was vested in and, in all likelihood, exercised by Mr. Keltie who did not testify before the 
Board. All of the company witnesses who did testify denied having made or participating in the 
making of the decision regarding the leave request. 


12: Indeed, it is the absence of Mr. Keltie from these proceedings which for reasons which 
follow is of great significance in this case. 


3. The union alleges that the employer has violated various sections of the Act. We do not 
find it necessary to go beyond section 67 which, essentially, prohibits employment related reprisals 
imposed as a result of lawful trade union activity. It provides as follows: 


67. No employer, employers’ organization or person acting on behalf of an employer or an 
employers’ organization, 


(a) shall refuse to employ or to continue to employ a person, or discriminate 
against a person in regard to employment or any term or condition of 
employment because the person was or is a member of a trade union or was 
or is exercising any other rights under this Act; 


(b) shall impose any condition in a contract of employment or propose the 
imposition of any condition in a contract of employment that seeks to 
restrain an employee or a person seeking employment from becoming a 
member of a trade union or exercising any other rights under this Act; or 


(c) shall seek by threat of dismissal, or by any other kind of threat, or by the 
imposition of a pecuniary or other penalty, or by any other means to com- 
pel an employee to become or refrain from becoming or to continue to be 
or to cease to be a member or officer or representative of a trade union or 
to cease to exercise any other rights under this Act. 


14. We have also considered the significance of the ‘‘reverse onus” provision found in sec- 
tion 91(5): 


Ola 


(5) On an inquiry by the Board into a complaint under subsection (4) that a person has been 
refused employment, discharged, discriminated against, threatened, coerced, intimidated or 
otherwise dealt with contrary to this Act as to the person’s employment, opportunity for 
employment or conditions of employment, the burden of proof that any employer or employers’ 
organization did not act contrary to this Act lies upon the employer or employers’ organization. 
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13: Although the facts giving rise to the instant application may point to a number of poten- 
tial and severable issues, the parties, as early as their opening statements before the Board in this 
matter, agreed that ultimately this case must stand or fall with the Board’s evaluation of the refusal 
of Ms. Madore’s leave request and, more specifically whether that refusal was tainted by any 
unlawful motive. We agree with that assessment. 


16. In that context it is important to outline what is and what is not properly part of the 
Board’s consideration in determining the propriety of the leave denial. This is not an arbitration 
proceeding in which we are called upon to assess the reasonableness of the leave request and its 
denial. The employer may well have been unreasonable in denying the leave request. It does not 
follow, however, that the denial was therefore tainted by any unlawful anti-union animus. Simi- 
larly, the employer may well have legitimate reasons for having denied the request. Notwithstand- 
ing that if any part of the employer’s motivation can be related to Ms. Madore’s union activity that 
will be sufficient for the Board to conclude that the employer’s conduct was unlawful. Thus, 
though not its primary task, it is not unusual for the Board to inquire into the reasonableness of the 
employer’s conduct and conclude, in the appropriate case for example, that conduct in question 
was so unreasonable that the proffered reasons are unlikely to be the real reasons for the conduct. 
The object of the exercise is not principally to assess the appropriateness of the impugned conduct 
but rather to insure that it is not tainted by unlawful motives. It is here, of course, that consider- 
ation of the reverse onus may become critical. In proceedings to which this provision applies (and 
it was not disputed that it applies here) it is up to the employer to come forward and provide the 
necessary evidence and explanations for its conduct to allow the Board to conclude that, whether 
or not the Board is otherwise impressed by the conduct, there is no prohibited motive at work. 


live The employer in this case has failed to do that. 


18. Although we heard from numerous employer witnesses, some of whom were fairly 
highly placed within the company, we heard no evidence from Mr. Keltie, the person everyone 
agreed made the decision in question without any meaningful participation on the part of any of 
the company representatives who did testify. In other words, while the parties have agreed that an 
assessment of the company’s motive in denying the leave is, effectively, the central issue that will 
determine these proceedings, the fact of the matter is we simply have no direct first hand evidence 
regarding the reasons for the company’s decision. The evidence we did hear established that only 
Mr. Keltie could provide us with any such first hand evidence; he did not. While it might be possi- 
ble to construct a derivative theory to explain the company’s decision based on the evidence 
(mostly hearsay on the point) of other witnesses and the submissions of counsel, we are simply 
unable to ignore the fact that the person who presumably had the first hand direct evidence on the 
central issue in these proceedings did not testify. 


19. When we couple Ms. Madore’s open and highly visible union activity with the lack of 
any direct evidence to explain the company’s decision, we can only conclude that the employer has 
failed to meet its statutory onus in these proceedings and that its conduct was tainted, at least in 
part, by motives prohibited under section 67 of the Act. We are thus satisfied that the employer 
has violated that section of the Act in having refused to grant the leave of absence requested by 
Ms. Madore. We therefore direct that Ms. Madore be forthwith reinstated to her former position 
with the company. In the circumstances of this case and having regard to the submissions of the 
parties, the Board remains seized with respect to any matter arising out of the Board’s decision, 
including quantum of compensation for any damages arising out of the responding party’s violation 
of the Act. We would take the opportunity to observe, however, that the union might have consid- 
erable difficulty arguing that any compensation at all ought to be awarded in respect of a period of 
time for which the grievor had requested leave of absence. 


[1995] OLRB REP. NOVEMBER 1371 
1517-94-OH Pauline Au, Applicant v. Lyndhurst Hospital, Responding Party 


Discharge - Evidence - Health and Safety - Practice and Procedure - Applicant alleging 
violation of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a hearing 
for want of prima facie case 


BEFORE: K. G. O'Neil, Vice-Chair, and Board Members R. W. Pirrie and Pauline R. Seville. 


DECISION OF KATHLEEN O’NEIL, VICE-CHAIR AND BOARD MEMBER PAULINE R. 
SEVILLE; November 23, 1995 


i This is a complaint under the Occupational Health and Safety Act, (referred to below as 
OHSA) in which the responding party asked that the matter be dismissed without a hearing for 
want of a prima facie case. After the hearing on the preliminary motion, the panel gave the parties 
the opportunity to make further submissions in writing on whether the Board should on its own 
motion stay the proceedings in light of proceedings which had been commenced before the Human 
Rights Commission. In response to that request, the parties advised that Ms. Au had withdrawn 
the complaint from the Human Rights Commission and the employer took the position that the 
issue of a stay of the Board’s proceedings was no longer an issue. In the result, neither party 
argued for deferral and the question of whether to stay the Board’s proceedings in light of the pro- 
ceedings outstanding at the time of our request for submissions is now moot. 


De, We are required to assume at this stage that everything the applicant claims is true and 
provable, although at a hearing it may turn out that crucial elements are either untrue or unproven 
on a balance of probabilities. The Board has considered the parties’ submissions in that light and is 
of the view that the matter ought not to be dismissed without a hearing for want of a prima facie 
case. Whether or not this is a valid complaint will then be determined on the basis of the evidence 
and submissions of the parties. Reasons for this ruling are reserved until the conclusion of this mat- 
ter. 


3 The matter is referred to the Registrar to be set down for hearing after consultation 
with the parties. This is not an undertaking that the matter will be scheduled on consent, but only 
an indication that the Registrar’s office will contact the parties as to their availability before setting 
the next hearing date. 


DECISION OF BOARD MEMBER R. W. PIRRIE; November 23, 1995 


i I dissent from this decision. 
Zs In its simplest form, this complaint centres on the following allegations: 


(1) Ms. Au’s belief that she was sexually harassed at work by her super- 
visor. 


(2) The harassment caused her to feel unsafe at work. 


(3) As a consequence Lyndhurst Hospital was in violation of section 
25(2)(h) of the Occupational Health and Safety Act - ‘*...an employer 
shall take every precaution reasonable in the circumstance for the 
protection of the worker”. 
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(4) Ms. Au’s subsequent termination was not due to the hospital’s finan- 
cial constraints, but was in fact a reprisal for her having reported this 
sexual harassment incident, and 


(S) The reprisals are a violation of section 50 of the OHSA, and as such 
come before the Ontario Labour Relations Board under section 
50(3). 


a In my view the first issue the Board must decide is whether it has jurisdiction to hear 
this case. Having heard the submissions of the parties, I would uphold the respondent’s prelimi- 
nary motion that sexual harassment in the workplace is not an issue covered by the OHSA, and as 
such I would dismiss the application on the basis that the Board is without jurisdiction to hear Ms. 
Au’s complaint. 


+ Initially the panel decided not to decide the jurisdiction issue, and instead in our deci- 
sion of July 27, 1995 called for submissions from the parties as to whether we should, in light of 
Ms. Au’s having filed her complaint initially with the Human Rights Commission, exercise our dis- 
cretion and stay the matter, and in my view at least, defer the matter to the Human Rights Com- 
mission. Ms. Au’s response was to withdraw her complaint before the HRC, and made no submis- 
sions on the issue of deferral. The majority of this panel are now of the view that the question of 
deferral to the HRC is no longer before us. In the alternative to my initial basis for dissent, I dis- 
sent from that view of my colleagues. Whether or not the Board chooses to defer to another 
forum, which the Board does on numerous occasions, is not a function of whether a party has or 
has not started a proceeding in the other forum. The decision is based on whether the other forum 
is the appropriate one in which a given case should be heard. In my view Ms. Au’s action in with- 
drawing her HRC complaint is nothing but an attempt to prevent this Board from exercising a per- 
fectly legitimate and proper discretion. I am unmoved by her action, and in the alternative to dis- 
missing her application on the question of jurisdiction, I would require her and the respondent to 
make the submissions originally requested. If Ms. Au fails to do so, the Board should then decide 
whether to exercise its discretion based on its own motion. Needless to say based on what I have 
already noted, and what follows, I would in the alternative refer Ms. Au back to the HRC. 


ay My following comments then are the reasons for my decision that the Board does not 
have the jurisdiction to hear this matter. 


6. Let me at the outset emphasize that my comments should in no way be taken as minim- 
izing my concern for the issue of harassment in the workplace. And let me also emphasize that I 
find it regrettable in the extreme that an individual with a complaint under the HRC must wait 
years to have their complaint dealt with. Nor should my comments be construed as having pre- 
judged Ms. Au’s belief that she was sexually harassed and as a consequence has a legitimate com- 
plaint. The legitimacy of her complaint will be determined on the basis of evidence heard in the 
appropriate forum. 


cs My difficulty with this decision is that the majority of the panel have, in my respectful 
opinion, misread the scheme of Ontario’s legislation as it applies to this, and by inference, other 
situations giving rise to an employee feeling unsafe in the workplace. There are circumstances 
where a worker may, with good reason, feel unsafe in the workplace. However it is clear not all 
circumstances fall within the parameters of the OHSA. 


Example 


- a qualified truck driver, driving a licensed truck on the highway - another 
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driver drives on the highway in such a way as to endanger the truck driver - 
this is a matter for the police under the Highway Traffic Act - that the truck 
driver feels unsafe in his workplace is surely not a matter relative to the 
OHSA 


Example 


- a worker brandishes a revolver in the office in such a way as to endanger his 
fellow workers - this is a matter for the police under the Criminal Code - that 
his fellow workers felt unsafe in their workplace is surely not a matter rela- 
tive to the OHSA 


The Board must look at the cause of a worker believing he or she is unsafe in the workplace in the 
first instance, in order to determine if the cause is one which falls within the ambit of the OHSA. 


8. If one reads the OHSA in its totality it is, in my opinion, manifestly clear that it was 
never intended by the legislature that a feeling of being unsafe at work because one is sexually 
harassed was an issue to be covered by the OHSA. It is an enormous stretch of the intent of the 
Act as I understand it, and an enormous stretch of the language of that Act as I read it to suggest 
that sexual harassment which leads to a sense of feeling unsafe fits within the parameters of section 
25(2)(h). 


9: Conversely it is, in my opinion, abundantly clear that the HRC was put in place by the 
legislature to specifically deal with complaints such as Ms. Au’s. The processes under the HRC are 
designed to deal as effectively as possible with the issue of harassment in all its forms, and through 
interventions such as coaching, counselling, training, etc. to correct individual and group behav- 
iour which offends the Act. At its best the Ontario Labour Relations Act results in an adversarial 
adjudicated decision. The outcome of an OLRB adjudication will result in a decision - yes the 
adverse employment event which the employee experienced was as a consequence of having 
reported an unsafe working condition - or, no - the two events were not related. The issue of sex- 
ual harassment in the workplace may very well not get dealt with in our process. That cannot be 
the intended or desirable outcome for the employees in general, the complainant, the accused har- 
asser, and the management directly involved, or for society at large. 


10. By finding that Ms. Au’s complaint should not be dismissed without a hearing, the 
majority of the panel has decided that the OLRB has jurisdiction to hear the matter. It is my opin- 
ion that hearing this matter results in so many inconsistencies that it can only be the case that the 
legislators never intended such a course of action. Just a few such inconsistencies emphasize my 
concern. 


juilp This case concerns itself with a violation of the OHSA stemming from sexual harass- 
ment in the workplace. To admit sexual harassment under the OHSA is to admit harassment in the 
workplace based on any of the prohibited grounds set out in the HRC e.g. race, colour, sexual ori- 
entation, age to name a few. 


12; For example, I am an older worker, I believe my supervisor is harassing me because I 
am an older worker. I complain to my employer that I feel unsafe at work because of the harass- 
ment, something happens to my employment for whatever reason - the OLRB will entertain my 
complaint that the action is a reprisal for my having complained about the perceived harassment 
due to my age. I can only repeat that the OHSA was not intended to deal with such issues. To read 
the OHSA in such a way that it does, is to significantly alter the legislative scheme of the province 
which is not the role of the OLRB. 
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15; Up until now employers had a fairly clear understanding as to what to do in a case of a 
workplace harassment situation. One contacted the HRC for assistance in dealing with the matter. 
Not so if this decision stands. Any employer who does not also contact the Occupational Health 
and Safety Branch puts themselves at considerable risk. Now we will have on hand an investigator 
from the HRC and one from the OH&SB. That cannot be the original intention, and aside from 
making work for already overworked government inspectors that cannot be a result which the 
Board should cause to happen. 


14. Reading the OHSA to cover workplace harassment gets employers and complainants 
into some very dangerous territory with far reaching consequences. While this is not specifically a 
work refusal case, the fact of admitting harassment leading to an unsafe workplace as a condition 
covered by the OHSA will, in the opinion of many, lead to work refusals. The OHSA is very clear 
in its direction to employers in the face of a work refusal. It provides that an employer may assign 
another worker to do the work of a complaining employee, but prescribes the circumstances under 
which this may occur. The employer must advise the substituting worker of the complaining work- 
ers refusal to work, and of his or her reasons for the refusal. (see section 43(11) 
(emphasis added) 


lisy For example, Mary goes to the company and complains her supervisor Frank is sexually 
harassing her. Mary’s job is critical to the company’s operation and the company asks Susan to do 
the work. First however and before the completion of any investigation the company must advise 
Susan that Mary has reasonable grounds to believe the workplace is unsafe because her supervisor 
Frank, is sexually harassing her. 


16. In my respectful opinion such a scenario was never contemplated and was never 
intended by the drafters of the OHSA. Under the Act the requirement that causes the employer to 
divulge that the supervisor may be a sexual harasser is that the complainant initially ‘believes’, 
and following an in-house investigation, “has reasonable grounds to believe”. One has no trouble 
envisioning the line-up of lawyers to launch defamation of character lawsuits on behalf of the 
supervisor against both the complainant and the employer. Will the courts accept as a standard of 
proof that the complainant had ‘‘reasonable grounds to believe”? Will the courts accept an 
employers defence that the OHSA required it to divulge the complainant’s accusation? One cannot 
read one provision of the OHSA i.e. section 25(2)(h) without reading the Act in its entirety and 
reasonably considering all of the consequences of doing so. 


IE Certain institutions in our society have complex relationships between the employees - 
both management and non-management, and the users of the services of the institutions. A case in 
point is the university setting. Recognizing this, most colleges and universities have put in place 
elaborate sexual harassment programs. Such programs aside, let me use the example of two 
females being sexually harassed by the same individual - he a university professor. One of the 
females is a student in the professor’s program, the other is a university employee in the profes- 
sor’s department. This decision to hear Ms. Au’s complaint stands for the proposition that the stu- 
dent can only file a complaint with the HRC, whereas the employee can have her case head before 
the HRC, or if she suffers some form of adverse employment consequences have it heard before 
the OLRB. The same individual doing the sexual harassing, two different courts of recourse and 
potentially because of the processes, two different results. This cannot be what the legislators 
intended. 


18. These and many other logical inconsistencies serve to point out, in my considered opin- 
ion, that the majority decision in this case is fundamentally wrong on the grounds that it exceeds 
the Boards jurisdiction as represented by all of the relevant Ontario legislation. As a last note, let 
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me again say that I regret the position that complainants to the HRC find themselves as a result of 
delay. That in my view is something the government should address. That said, I have a genuine 
concern that to suddenly open the OHSA to all forms of harassment will have many and far reach- 
ing consequences: 


- the workers who the OHSA was originally intended to protect are 
going to be less well served due to the inspectors being involved in 
workplace harassment cases; 


- the workers, unions and employees who the Labour Relations Act is 
designed to regulate will be less well served due to the Boards time 
being occupied with workplace harassment cases, and 


- the workplace in general and those employees who experience 
harassment in the workplace in particular, may ultimately be less 
well served due to the nature of the Board’s adjudicative process, as 
opposed to that of the HRC, designed as it is to specifically deal with 
such situations. 





2444-95-U Service Employees International Union, Local 532, Applicant v. Mea- 
dowcroft Holdings Inc., c.o.b. as Execu-Care Nursing Services, 5M Management 
Services Limited, and Meadowcroft Limited Partnership, c.o.b. as Meadowcroft 
Place (Guelph), Responding Parties 


Hospital Labour Disputes Arbitration Act - Reference - Board finding residential facility 
for aged or infirm to be ‘‘hospital’’ within meaning of Hospital Labour Disputes Arbitration Act 


BEFORE: Laura Trachuk, Vice-Chair, and Board Members R. W. Pirrie and C. McDonald. 


APPEARANCES: Luiza Monteiro and Ron Roscoe for the applicant; Wesley Emerson for the 
responding parties Meadowcroft Holdings Inc., c.o.b. as Execu-Care Nursing Services and Mea- 
dowcroft Limited Partnership, c.o.b. as Meadowcroft Place (Guelph); no one appearing for 5M 
Management Services Limited. 


DECISION OF THE BOARD; November 27, 1995 


a This is a ministerial reference pursuant to section 3(2) of the Hospital Labour Disputes 
Arbitration Act (referred to in this decision as HLDAA). The question which has been referred to 
the Board for its advice is the following: 


Is the employer a “hospital” within the meaning of the Hospital Labour Disputes Arbitration 
Act? 


The parties filed submissions with the Board and agreed on the first day of hearing that the Board 
should determine the matter on the basis of those materials. 


2 After carefully reviewing the material filed, it is our advice to the Minister that the 
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employer is a hospital within the meaning of the Hospital Labour Disputes Arbitration Act. Our 
reasons for that advice follow. 


a) The parties agreed during the certification process that the three entities named as the 
responding party above were related employers for the purpose of the Labour Relations Act. Mea- 
dowcroft Limited Partnership, c.o.b. as Meadowcroft Place (Guelph) (referred to as ‘““Meadow- 
croft” in this decision) is a residential facility for aged and infirm individuals. It provides accommo- 
dation and care services for residents which include: provision of meals; housekeeping; laundry; 
bathing assistance; nursing care; a call system and medication administration. Meadowcroft Hold- 
ings Inc., c.o.b. as Execu-Care Nursing Services (referred to as “‘Execu-Care”’ in this decision) pro- 
vides further care to the residents on a contractual basis. The related employers will be referred to 
together as the responding party in this decision. 


4, There are approximately fifty residents at the facility, seventy-five percent of whom are 
over seventy-five years of age. They suffer from a wide range of ailments including; Alzheimer’s 
disease; stroke related conditions; dementia; incontinence; deafness; blindness; mobility problems 
and diabetes. Two residents are developmentally disabled. There are approximately twenty resi- 
dents at the facility who require some assistance with the activities of daily living such as dressing 
and toileting. Approximately fifteen need only light assistance, although almost all require assis- 
tance with bathing. A disputed number (somewhere between three and twelve) require total care. 
The majority of the residents receive medication. Some require their blood pressure to be moni- 
tored and dressings changed. Periodic room checks are performed on the night shift to monitor the 
residents’ condition. 


ak The responding party has capacity for fifty-five residents. There is a common dining 
room where most of the residents take their meals, a kitchen, a laundry room and a small lounge. 
There are approximately sixteen private rooms and the remaining rooms house two or three resi- 
dents each. There are no kitchen facilities in any of the rooms. None of the rooms have locks on 
the doors. The front door of the facility is locked. Some residents have the code and some do not. 
Residents must sign in and out. 


6. There are approximately twenty-seven employees in the applicant’s bargaining unit 
including: a director of care/charge nurse; 7 registered practical nurses; 8 health care aides; 2 
cooks; 3 housekeepers; 1 maintenance employee and 8 guest attendants. The home provides 
twenty-four hour nursing supervision and a minimum staffing level of one registered nurse, regis- 
tered practical nurse, graduate nurse and/or student nurse per shift. One health care aide is also 
assigned to each shift. The charge nurse or other registered nurses dispense the residents’ medica- 
tions, both orally and by injection. There is no doctor on staff although a physician visits once per 
week. 


ap Section 1(1) of HLDAA provides as follows: 
1.-(1) In this Act, 
“hospital” means any hospital, sanitarium, sanatorium, nursing home or other institution oper- 
ated for the observation, care or treatment of persons afflicted with or suffering from any physi- 
cal or mental illness, disease or injury or for the observation, care or treatment of convalescent 
or chronically ill persons, whether or not it is granted aid out of moneys appropriated by the 


Legislature and whether or not it is operated for private gain, and includes a home for the aged; 


“hospital employee” means a person employed in the operation of a hospital; 


8. The Minister has had many occasions in which to declare that facilities are hospitals 
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under HLDAA. The Courts have rendered a number of decisions reviewing the Minister’s declara- 
tions. In recent years, the Board has also had a number of opportunities to advise the Minister. 
When the facts of this case are viewed in terms of that jurisprudence, we must conclude that the 
responding party is a “hospital” under HLDAA. The responding party is a long-term residential 
facility for people who require care of varying degrees. It is the sort of facility in which the resi- 
dents would be placed at risk in the event of a strike or lock-out. As more than seventy-five per- 
cent of the residents are over seventy-five years of age and all are over fifty years, it can be charac- 
terized as a home for the aged under HLDAA. In Carefree Lodge v. Ontario Nurses Association 
et. al. (Ont. Div. Ct. unreported, November 2, 1976), the Court held “that the words “home for 
the aged” in the Hospital Labour Disputes Arbitration Act are to be given their plain and ordinary 
meaning”’. (See also Nel-Gor Castle Rest Home v. London District Service Workers’ Union et. al. 
(Ont. Div. Ct. unreported, March 19, 1985). The Court has also held that an institution need not 
be providing “‘observation, care or treatment’’ of a medical nature in order to be found to be a hos- 
pital under the Act. In this case the residents are receiving “observation, care and treatment” of 
both a medical and non medical nature. The “‘institution” in this case is similar to others which the 
Board has advised the Minister were hospitals under HLDAA in the past few years. The facts in 
this case are particularly similar to those in Goderich Place Retirement Residence, [1995] OLRB 
Rep. April 416. 


9: The responding party argues that these facts are distinguishable from the previous deci- 
sions of Minister, Board and Court because the care provided by Meadowcroft and Execu-Care is 
contractual and the residents could purchase those services from another source although none of 
them do. The services provided by Meadowcroft as described in paragraph 3 of this decision 
appear to be included in the price of ‘‘accommodation” at the institution and are presumably an 
important part of the reason people become “‘residents” there, i.e. they need some care. The ser- 
vices provided by Execu-Care are more clearly contracted on an “‘as needed” basis. However, care 
is obviously being provided by the responding party, even if it is through one or two of the three 
companies which together comprise the employer in this case. The residents are dependent on the 
care being provided by the responding party employer and would be at risk in the event of a strike 
or lock-out in the same way as the residents in Carefree Lodge, supra, Ne-Gor Castle, supra, and 
Goderich Place, supra. The responding party relied upon the Board’s decision in Canadian Red 
Cross Society, [1995] OLRB Rep. May 612. However, that decision is easily distinguishable on the 
facts. The applicant in that matter was a provider of part-time (up to 20 hours per week) care ser- 
vices to individuals in their own homes. The Board found that in those circumstances the provider 
of the service was not a “hospital” and therefore its employees were not hospital employees. In 
this case the responding party is providing accommodation in terms of a room and “observation, 
care and treatment” on a twenty-four hour basis. This responding party is, for all intents and pur- 
poses, a “hospital” for the purposes of HLDAA. 


10. For all of the above reasons, the Board answers the question posed by the Minister in 
the affirmative. 


1378 [1995] OLRB REP. NOVEMBER 


0996-95-R Ram Seenanan, on his behalf and on behalf of a group of employees of 
Metro Taxi Ltd. c.o.b. as Capital Taxi, operating as taxi owners and/or taxi driv- 
ers, Applicant v. United Steelworkers of America, Responding Party v. Metro 
Taxi Ltd. c.o.b. as Capital Taxi, Intervenor 


Parties - Practice and Procedure - Strike - Timeliness - Termination - Steelworkers’ 
union alleging that termination application untimely as having been brought within six months of 
commencement of strike - Employer disputing that strike occurred - Board rejecting union’s submis- 
sion that employer ought not to be permitted to intervene in application to raise strike issue - Board 
finding that picketing by bargaining unit members was concerted activity intended to restrict or 
limit output (although it did not have that effect) - Application dismissed as untimely 


BEFORE: M. Kaye Joachim, Vice-Chair, and Board Members Orval R. McGuire and B. L. Arm- 
strong. 


APPEARANCES: Bruce Sevigny and Ram Seenanan for the applicant; R. Healey, H. Ghadban, 
Haile Gebraslasie and Melhem Rahme for the responding party; Andrew Tremayne and Marc 
André Way for the intervenor. 


DECISION OF M. KAYE JOACHIM, VICE-CHAIR, AND BOARD MEMBER, B. L. ARM- 
STRONG; November 21, 1995 


il This is an application under section 58 of the Labour Relations Act for a declaration that 
the responding party no longer represents the employees in the bargaining unit for which it is the 
bargaining agent. The application was filed on May 30, 1995. 


Z The responding party, the United Steelworkers of America (“Steelworkers” or the 
“union’’) filed a response dated June 15, 1995, alleging that the application is untimely by virtue of 
subsection 62(3) of the Act and therefore should be dismissed by the Board without a further hear- 
ing. Subsection 62(3) states: 


62.- (3) Where a trade union has given notice under section 14 and the employees in the bar- 
gaining unit on whose behalf the trade union was certified as bargaining agent thereafter engage 
in a lawful strike or the employer lawfully locks out the employees, no application for certifica- 
tion of a bargaining agent of, or for a declaration that the trade union no longer represents, the 
employees in the bargaining unit determined in the certificate shall be made, 


(a) until six months have elapsed after the strike or lock-out commenced; or 


(b) until seven months have elapsed after the Minister has released to the par- 
ties the report of the conciliation board or mediator or a notice that the 
Minister does not consider it advisable to appoint a conciliation board, 


whichever occurs first. 


a: The union alleges that a lawful strike commenced on May 25, 1995, and six months have 
not elapsed after the strike commenced nor have seven months elapsed after the “no Board” 
report was released on April 29, 1995. In addition, the union disputes the voluntariness of the peti- 
tion submitted with the application. 


4. On June 27, 1995, the intervenor (also the “‘employer’’) filed a detailed response to the 
union’s response to the application. The employer submitted that the bargaining unit employees 
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did not commence a strike, lawful or otherwise, at any time between May 25 and May 30, the date 
of the application. Accordingly, the employer argued that the application was timely. 


oN The union objected to the employer raising the issue of whether a strike had occurred 
on the grounds that the Board ought not to permit the employer to intercede in the determination 
of employees regarding representation by a bargaining agent. 


Employer’s Intervention 


6. The Board heard and considered the submissions of the union with respect to the 
employer’s right to intervene in these proceedings to raise the issue whether a lawful strike had 
commenced between May 25 and May 30, 1995. The employer and the applicant argued that the 
employer should be entitled to intervene and raise those matters. The applicant indicated that if 
the employer were not entitled to raise those matters, the applicant would be raising them in 
response to the union’s motion regarding timeliness of the application. 


Ie The union relied on the case of Re Canada Labour Relations Board and TransAir Ltd. 
67 D.L.R. (3d) 421 S.C.C. for its position that where there are no employees taking the position 
that no strike occurred, the employer ought not to be allowed to intervene in this matter regarding 
the representation of employees to assert the rights of third party employees. At page 438, the 
Court stated: 


If there is any policy in the Canada Labour Code and comparable provincial legislation which is 
pre-eminent it is that it is the wishes of the employees, without intercession of the employer 
(apart from fraud), that are alone to be considered vis-a-vis a bargaining agent that seeks to rep- 
resent them. The employer cannot invoke what is a jus tertii, especially when those whose posi- 
tion is asserted by the employer are not before the Court. 


8. The applicant also referred to the Board decision of P. H. Atlantic Plumbing and Heat- 
ing Division of 629629 Ontario Limited [1991] OLRB Rep. Jan. 97. which quoted and applied the 
TransAir decision. 


th The Board ruled orally at the hearing that it would permit the employer to participate in 
these proceedings as an intervenor and to raise the issue of whether a lawful strike had occurred. 
There was no dispute that the employer was otherwise entitled to intervene in these proceedings. 


10. The Board has a discretion to grant intervenor status and to set the limits of that status. 
In this case, the Board chose to exercise its discretion in favour of granting the employer status to 
dispute the issue of whether a lawful strike occurred, for the following reasons: 


(1) The Board has consistently considered that employers have an inter- 
est in the outcome of applications concerning representation of 
employees, both certification applications and decertification appli- 
cations. 


(2) The applicant has indicated that it supports the argument sought to 
be introduced by the employer and would in any event adopt such 
argument and evidence for its own, whether or not the employer is 
permitted to do so. 


Timeliness 


Ad, The Board heard the evidence of Harry Ghadban, staff representative of the Steelwork- 
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ers, Haile Gebraslasie a driver, and Marc André Way, General Manager of Metro Taxi, c.o.b. as 
Capital Taxi (“Capital Taxi’). 


|e Capital Taxi owns and operates a fleet of approximately forty-five vehicles. Each of the 
vehicles is equipped with a radio set to the Capital Taxi dispatch frequencies, the Capital Taxi roof 
sign, and a taxi fare meter. The vehicles are made available on a daily basis to drivers who pay a 
rental fee for the use of the vehicle for a twelve or twenty-four hour period. There are approxi- 
mately fifty-six rental drivers employed by Capital Taxi. 


133 Capital Taxi also provides dispatch services for approximately forty-three individuals 
who own their own taxi licences and vehicles. These owners pay a monthly stand rent, which enti- 
tles them to operate a Capital Taxi sign, receive dispatch requests, and access taxi stands. 


14. There are approximately forty-two individuals who lease a taxi licence from Capital 
Taxi. These individuals own their own vehicles and equipment, but do not own a taxi licence plate. 
These lessees pay a monthly lease rate for the taxi licence plate as well as the monthly stand rent. 


153 All the drivers, owners and lessees (sometimes referred to as ‘“drivers”) described 
above are considered to be employees of Capital Taxi for the purposes of the Labour Relations 
Act. 


16. Approximately 100 drivers operate in the Ottawa area while the remaining 40 operate 
in Vanier and Gloucester. 


IE, On May 25, 1994, the Board certified the Steelworkers as the exclusive bargaining agent 
for all employees of the Metro Taxi Limited c.o.b. as Capital Taxi, subject to certain exclusions. 
The bargaining unit consists of all drivers, lessees and owners. 


18. By letter dated June 27, 1994, the union served the employer with notice of its desire to 
bargain pursuant to section 14 of the Act. By request dated August 30, 1994, the union requested 
the Minister to appoint-a conciliation officer pursuant to section 16 of the Act. On September 12, 
1994, the Minister of Labour appointed a conciliation officer to confer with the parties and to 
endeavour to effect a collective agreement between them. On or about March 16 and 17 and April 
12 and 13, 1995, the parties met with a conciliation officer. Some progress was made between the 
parties with respect to a collective agreement. On April 13, the union requested that a ‘‘no Board” 
report be issued. By letter dated April 29, the Minister issued a notice in writing to the parties that 
she did not consider it advisable to appoint a conciliation Board. The parties continued to meet 
with a conciliation officer to endeavour to effect a collective agreement on April 25, May 5 and 
May 9. 


ibey On May 12 and 13, the parties met with a mediation officer. On May 13, the employer 
tabled what it characterized as its final offer. In reviewing the employer’s final offer, the union’s 
negotiating committee discussed taking the offer to the bargaining unit members with a recommen- 
dation to reject the offer. However, Mr. Ghadban testified that because of the potentially divisive 
nature of these proposals the union decided not to take the proposal to its members for a ratifica- 
tion vote. The union was concerned that the employer’s offer, which significantly increased the fee 
payable by drivers in Vanier and Gloucester but not in Ottawa, would have a divisive effect on the 
bargaining unit. 


ZU: Mr. Ghadban described his experience of organizing strikes in this industry. He 
described strikes in the taxi industry in which the drivers shut down the company’s dispatch system, 
strikes in which the drivers refused to pay fees to the employer but continued to run fares, and 
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strikes in which the drivers had refused to move from the airport parking lot. He testified that over 
the years the union had had to learn how to strike a balance between applying pressure to employ- 
ers and the effect of losing customers. 


2. In deciding whether to call a strike and, if so, what form of strike to call, the union con- 
sidered the effect of a strike on the bargaining unit, the effect of a strike on subsequent first con- 
tract arbitration, if any, and the union’s desire to put pressure on the employer to come back to the 
bargaining table to change their final offer. In this particular bargaining unit, the employees were 
concerned that a complete shutdown would result in a loss of customers. Therefore, in order to 
encourage the bargaining unit members to participate in the strike while at the same time reassur- 
ing them that the union was attempting to minimize their loss of income and customers, the union 
decided not to request the employer to shut down the dispatch service. Accordingly; Mr. Ghadban 
prepared a flyer on May 24th which was handed out to drivers on the street which stated as fol- 
lows: 


RETAIL WHOLESALE CANADA 
CAPITAL TAXI ON STRIKE 


Effective May 25, 1995 at 12:00 noon, we are going on strike to show our displeasure with the 
Company’s offer for a collective agreement. 


See you at the Company office on 12:00 noon on Thursday May 25. 


Our intention is to put maximum pressure on the Company, while at the same time minimize 
any inconvenience to our customers. 


Our fight for fairness is with the Company and not the customers we serve. 


We will plan and carry out specific actions directed against the Company but are not requesting 
the Company to shut down the dispatch system. 


We ask you to participate in all actions in order to get the collective agreement we deserve. 

It is not acceptable to have Vanier and Gloucester plate lease rents to almost triple, and in 
Ottawa the cab rents and plate rents have historically only increased when a meter increase 
became effective. 


It is not reasonable to expect us to pay more when business is not increasing. 


We believe that the Company offer is insulting to all of us, and we will not accept anything less 
than a fair contract and not the Company’s view of what is fair. 


We are in the process of setting up a strike support committee, and anyone interested in volun- 
teering please contact your negotiating committee. 


Issued by: Ontario Taxi Union Local 1688, Retail Wholesale Canada, Div. of USWA, the Capi- 
tal Taxi Negotiating committee 


pass Also on May 24, the union advised the employer in writing as follows: 
Please be advised that the bargaining unit will be on strike commencing at 12 noon on Thursday, 
May 25, 1995. 
Do: The next day, on May 25, 1995, the employer’s counsel wrote to the union and advised 


that: 


In our view, the proposed action described in your flyer does not constitute a strike or work 
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stoppage. You have not requested that the Company shut down the dispatch system, nor have 
you requested the employees to return all rental vehicles, plates and equipment. The company 
will, therefore, conduct its business as usual. All terms and conditions of employment remain 
intact and all drivers are expected to continue making regular rental payments. 


24. On May 25, 1995, approximately twenty-five to twenty-eight people arrived at the 
employer’s premises at noon. The group consisted of bargaining unit employees and staff represen- 
tatives of the union. Signs had been prepared stating that the employees of Capital Taxi were on 
strike. The picketers took the signs and marched across the sidewalk of the employer’s premises 
from noon until approximately four p.m. that day. 


PES Mr. Ghadban was interviewed by a reporter of the Ottawa Sun who quoted him in an 
article the following day as stating “‘we didn’t want to pull everyone off the road and alienate the 
public. The dispute we are having is with a company, not the general public”. Mr. Ghadban is also 
alleged to have said that the union is asking drivers to volunteer for the rotating pickets and that 
the protest could escalate into a full strike. Mr. Ghadban testified that he used the words “‘full shut 
down’, not “‘full strike’. In the Board’s view, nothing turns on whether Mr. Ghadban used the 
words “full strike” or “full shut down” as it appears that Mr. Ghadban’s position throughout the 
process has been that the employees have been on strike since May 25th. 


26. The picketing continued May 26, 29, 30 and 31, June 1, 2, 5, 7, 9, 12, 14 and 16. On 
those days approximately fifteen to eighteen bargaining unit members and union staff arrived at 
the employer’s premises at noon and walked across the employer’s premises for one to three hours 
with signs stating that they were on strike against Capital Taxi. 


pA be On May 26, 1995, Mr. Ghadban distributed a flyer outlining some common questions 
and answers concerning employer conduct during a strike. The flyer was prepared in response to 
questions from a number of people who had attended on the first day. 


28. On June 16, 1995, the negotiation committee decided that they were not getting the 
kind of participation that they needed. The union decided to apply for first contract arbitration and 
did so by letter dated June 16, 1995. A hearing was scheduled for October 12, 1995. 


20, The employees who spent time on the picket line were paid strike pay out of the union’s 
strike fund. During the picketing, Mr. Ghadban spoke to a few members of the public. He also 
spoke to other employees in the bargaining unit, urging them to join the picket line. 


30. Haile Gebraslasie, a driver of Capital Taxi, testified that he shares the rental of a vehi- 
cle with another driver. His hours of access to the cab are 4 a.m. to 3.30 p.m. He testified that he 
generally works throughout that period, either waiting at a taxi stand, driving around the city, or 
picking up fares. He agreed that the company did not require him to spend twelve hours in his cab 
and that he would not be penalized in any way by the company if he did not do so. He agreed that 
if he did not respond to a call from the dispatch, the only consequence to him would be the loss of 
that call. There would be no disciplinary consequences to not answering a dispatch call. 


ot Mr. Gebraslasie noted that by attending at the picket line on the days that he did, he 
lost the opportunity to obtain fares during that time. He agreed that the noon time was generally a 
slow time for him. 


Sat Marc André Way, General Manager of Capital Taxi, described the general operations 
of the employer. He noted that the drivers are charged a daily rate (payable weekly) for a period 
of either twelve hours or twenty-four hours. Lessees and owners are charged on a monthly basis 
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for the upcoming month. Mr. Way stated that all rental fees which were payable on Friday, May 
30, were paid. 


33. Mr. Way testified that the company does not set schedules for their drivers or set mini- 
mum fares for drivers to collect. The rental fees were flat fees, and the company does not take any 
percentage of the drivers’ earnings. 


34, The business of attracting taxi customers is derived from five sources: corporate 
accounts, taxi stands, flags (customers picked up from the street), direct lines, (telephones with 
direct lines to the company’s head office) and advertised telephone lines. Calls which come in from 
corporate accounts, direct lines or advertised telephone lines are given to the dispatcher. The dis- 
patcher determines the geographic zone of the call and goes down a list of the car numbers in the 
area in order until a driver acknowledges and accepts the fare. If a driver who has put 
himself/herself on the list does not answer, the dispatcher moves down to the next one on the list. 


ee At the commencement of the strike, Mr. Way asked his dispatch staff to advise him of 
any customer complaints or any unusual activities arising as a result of the ‘‘strike”’. Mr. Way testi- 
fied that during the days on which the pickets occurred, business operations continued as usual. 
There was no disruption to the normal business operations. There were no customer complaints 
related to the picketing. Calls came through in the usual manner and were dispatched in the usual 
manner. 


36. Mr. Way also spoke to the Ottawa Sun Reporter and was quoted in the newspaper the 
next day stating that it was business as usual on the day of the strike: ‘“Our operations weren’t at 
all affected”’. 


3]. Mr. Way asked his assistant to prepare a comparison of the number of calls received on 
the first two days of the strike with the number of calls received during that time period in the pre- 
vious three years. He was advised by his assistant of the overall numbers and concluded that there 
was no significant change in the number of calls received during the first two days of the strike. Mr. 
Way did not request any further analysis of calls received during the remaining days of the strike. 


38. Mr. Way testified that the company did not suffer financially in any way as a result of 
the union’s actions. Mr. Way agreed that the company could be affected if drivers left and paid 
their fees to another taxi company. 


Union’s Argument 


Sh) The union stated that the issue was whether the union engaged in activity designed to 
interrupt the employer’s business. Section 1(1) of the Act defines “strike” as follows: 


“strike” includes a cessation of work, a refusal to work or to continue to work by employees in 
combination or in concert or in accordance with a common understanding, or a slow-down or 
other concerted activity on the part of employees designed to restrict or limit output. 


40. The union acknowledged that the Board has generally accepted a two pronged 
approach to the definition of strike. That approach is set out in the decision of Domglas Ltd., 
[1976] OLRB Rep. Oct. 569, affirmed by the Divisional Court in United Glass & Ceramic Workers 
of North America et. al v. Domglas Ltd. et. al (1978), 19 O.R. (2d) 353: 


12. The definition of strike as found in the Labour Relations Act appears broad enough to 
encompass the kind of work stoppage that is the subject matter of this application. On its face, 
the statutory definition appears to require only that the work stoppage, or other disruption of 
work, result from the combined or concerted action of employees. The two essential conditions 
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for conduct to be characterized as a strike, therefore, appear to be 1) concerted employee activ- 
ity; 2) some disruption of the employer's operation. The question is whether we should read into 
this definition a further condition that the conduct be carried out for the purpose of obtaining 
concessions from the employer, or some other employer. (emphasis added) 


41. However, the union urged the Board to be cautious in applying the Domglas test in 
light of the wording of the Act which refers to activity designed to restrict or limit output. The 
union argued that the test of whether a strike occurred is not only whether the employer’s opera- 
tion was disrupted but also, in some cases, whether it was designed to be disrupted. The union 
noted that it did not dispute that where the employer’s operation was actually disrupted, intention 
is irrelevant. However, where the union’s activity is designed to limit or restrict output or to disrupt 
an employer’s operation, purpose or motivation is relevant. 


42. The union relied on the case of The Art Gallery of Ontario, [1989] OLRB Rep. June 
537 for the argument that motivation may be relevant in determining whether picketing activity 
amounts to a strike. At paragraph 12, the Board stated: 


The mere existence of picketing by employees will almost always amount to concerted activity 
by them. While it may be, having regard to the ejusdem generis doctrine, that not all picketing 
by employees will constitute “concerted activity” within the meaning of section 1(1)(0) of the 
Act, it was not argued before me that the picketing in this case did not amount to such con- 
certed activity. In any case, the existence of picketing will not, by itself, mean that a strike is in 
progress or is likely to result. In order for a strike to exist there must be some concerted activity 
which was designed to restrict or limit output. (See, for example, Horton CBI, Limited, [1985] 
OLRB Rep. June 880, where the Board prohibited picketing because it was designed to and did 
put economic pressure (by restricting and limiting its output) on the employer to change an 
assignment of work, not because of the informational component of the picketing). 
Consequently, the motivation for picketing (in the sense of its purpose) may be relevant to the 
issue of whether or not it constitutes an unlawful strike or other unlawful conduct. (See Bay Tower 
Homes Company Ltd. [1988] OLRB Rep. March 29). (emphasis added). 


43. The union argued that the union’s activities did in fact disrupt the employer’s opera- 
tions. The union asked the Board to take note of the nature of the business affected by this appli- 
cation. In the taxi business, the employer’s “‘business” is getting taxis on the road to service cus- 
tomers so that the employer can collect rental fees from its drivers. The union argued that by 
engaging in picketing activity, the employees interrupted that business in that some employees left 
their normal driving duties and picketed for a couple of hours on the days in question. The union 
compared its activities to an industrial setting where employees strike by stopping work during 
working hours. 


44. To the extent that the employer might argue that these employees did not work regular 
hours and therefore there was no disruption to the employer’s business, the union noted that the 
Board had rejected the idea that a strike does not occur if employees are not required to work reg- 
ular hours. Rather, the Board has found that the refusal to work overtime hours does constitute a 
strike (Cambridge, Corporation of the City of [1989] OLRB Rep. Nov. 1095 at paragraph 5.) 


45. In the alternative, the union argued that on the evidence before the Board, the Board 
must find that the union’s activities were designed to disrupt the employer’s operations. 


46. The union argued that to refuse to acknowledge this situation as a strike would be to 
subject employees in the taxi industry to a different labour relations regime. To deny that these 
employees were engaging in a rotating strike, would be to prohibit any type of rotating strike 
action by taxi employees. Taxi employees would be in a position of having to choose between a 
complete work stoppage versus no work stoppage at all. The further implication of that decision 
would be to deny taxi workers the protection offered by section 62(3) of the Act, which protects 
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trade unions from decertification applications for six months after the commencement of the 
strike. 


47. The union argued that there is a distinction between no strike versus a weak strike. The 
union conceded that this was a weak strike and that the union had hoped that more drivers would 
picket and that therefore more disruption to the employer’s business would occur. However, that 
was not the case. The union compared the situation to the industrial setting in which, for example, 
a manufacturing operating is able to stockpile produce and thereby defeat, for a short time, the 
effect of a strike. Similarly, where replacement workers are permitted, they may seriously under- 
mine any intended disruption on the employer’s production. 


48. The union suggested that to declare that this situation did not amount to a strike would 
fly in the face of established Board practice to define strikes broadly so as to maintain industrial 
peace and stability. To adopt a narrow definition of strike would be to cause uncertainty in the taxi 
industry, with respect to what would be permissible activity during the life of a collective agree- 
ment. For example, could drivers refuse to work during the life of the collective agreement as long 
as they continue to pay their fees? Could drivers picket the company office at any time during the 
life of the collective agreement? 


Employer’s Arguments 


49. The employer noted that the words “designed to restrict or limit output’ in the statu- 
tory definition of strike in section 1(1) of the Act, have been given a special interpretation by the 
Board. The Board in Domglas, as affirmed by the Divisional Court, has closed the door on reading 
in a subjective element into the definition of strike. The employer submitted that the Board has 
not incorporated a subjective element into the definition of strike, but rather the test set down by 
the Board has been objective. The employer argued that to open the door to a subjective element 
would be to open the door to uncertainty in this matter. 


50. The employer relied on the cases of the Toronto Transit Commission, [1984] OLRB 
Rep. Dec. 1781 and the Art Gallery of Ontario, [1989] OLRB Rep. June 537 for the proposition 
that work stoppages must relate to work that the employees are assigned to do during their 
scheduled hours of work. In this case the employees in question have no assigned or scheduled 
hours. Since drivers employed by Capital Taxi are not required to drive their cabs during the entire 
period for which they pay fees, their failure to do so for a couple of hours each day does not 
amount to a strike. 


ENE. The employer argued that the nature of the taxi industry, whereby the employees pay 
the employer a fee in order to earn income, must be taken into account in this decision. Since the 
employees paid all fees owed, there was no strike. The employer argued that its position does not 
deprive the employees of their right to strike, but simply requires them to do so differently than 
they have on the facts of this case. The employer noted that the concerns of the negotiating com- 
mittee regarding the impact of the strike on business and the concern that the strike might hurt 
employees more than the employer, are concerns that are equally applicable to trade unions in 
most industrial settings. 


52 The employer argued that accepting the union’s position would have implications on the 
right of these employees with respect to picketing during the life of the collective agreement. The 
employer hypothesized that if two or more employees in concert got out of their vehicles and pro- 
tested outside the employer’s premises during the life of the collective agreement, this would con- 
stitute an illegal strike. The employer noted that it is not the function of this Board to regulate 
pickets but rather to regulate strikes. 
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Applicant’s Arguments 


Das The applicant adopted the employer’s argument and made the following additional 
argument. The applicant argued that even if one were to accept the union’s position that the test of 
whether a strike has occurred is whether the activities were designed to restrict or limit output, the 
union has nonetheless failed to meet this test. The applicant emphasized that the evidence of Mr. 
Ghadban was that the purpose of the strike was to put pressure on the employer to come back to 
the negotiating table. At no point in his evidence did Mr. Ghadban suggest that the purpose of the 
strike was to disrupt the employer’s business. The applicant argued that while this union did not 
actively encourage members of the public to use Capital taxi, they did not discourage them from 
doing so. He referred the Board to the union’s circular in which they emphasized that the union 
intends to “minimize any inconvenience to our customers.” That statement was repeated by Mr. 
Ghadban and quoted in the Ottawa Sun. 


The Decision 


54. This is an extremely unusual situation. The parties did not provide the Board with any 
case law, nor is the Board aware of any, in which the union asserts that they were on strike and the 
employer asserts that they were not. The issue of whether a strike occurred must be determined in 
the context of the statutory definition and in accordance with the Board’s jurisprudence, regardless 
of which party asserts the existence of a strike. A strike is a strike regardless of the implications it 
has with respect to the timeliness of a termination application. 


5: The Board’s jurisprudence on the definition of strike is well established. We adopt the 
Board’s test set out at paragraph 12 of the Domglas case and quoted in paragraph 40 above. 


56. We accept that, where there is actual disruption of the employer’s business, then an 
inquiry into the purpose of the work stoppage or the motives of the participants is unnecessary. 


yh This is consistent with the Divisional Court’s decision in Domglas at page 375: 


Mr. Cavalluzzo submitted that the work stoppage does not constitute a strike because it was not, 
as the definition requires, “designed to restrict or limit output” but was designed as an expres- 
sion of political protest. This point does not appear to have been put in these terms to the Board 
as none of the majority or minority reasons mention it. The argument is that the purpose must 
be distinguished from the effect. In the circumstances of this case I cannot agree. The dissenting 
member in his very able reasons said that employees going fishing together could not be con- 
strued as a strike. No doubt this would be true if done by a relatively small number of employ- 
ees whose absence has a negligible effect on production. But where the labour force is with- 
drawn (referred to by the dissenting member as a “‘shut-down”’) this act must be viewed quite 
differently. The effect of the work stoppage cannot in my opinion be divorced from its political 
purpose. In closing down the employer's business the union must be taken to have intended the 
necessary consequence which is to limit production. To cease to produce is to restrict or limit out- 
put and in my opinion that by overwhelming inference was part and parcel of the objective of 
the national day of protest as a show of economic as well as political power. 


[emphasis added] 


58. The Court concluded that the purpose of the work stoppage cannot be divorced from its 
effect. In other words, where there is actual disruption of the employer’s business, one of the 
presumed purposes must have been to cause that disruption regardless of whether there are other, 
more dominant, purposes. 


a2: Thus, where there is 1) concerted employee activity and 2) some disruption of the 
employer’s operation, there is a strike. The disruption will be presumed to have been designed or 
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intended. Where there is actual disruption of the employer’s operation, there need be no further 
inquiry into motive or purpose. 


60. Neither the Domglas case nor the Board cases following it address the converse situa- 
tion. Where there is no disruption of the employer’s business, does intention or purpose or motiva- 
tion have any role to play? We think they do. The Board must return to the statutory definition of 
strike set out in the Act. 


1.-(1) | “‘strike”’ includes a cessation of work, a refusal to work or to continue to work by 
employees in combination or in concert or in accordance with a common understand- 
ing, or a slow-down or other concerted activity on the part of employees designed to 
restrict or limit output. 


{emphasis added] 


61. The word designed implies a purposive component. The Board notes that there may be 
situations where, although there is no disruption of the employer’s operations, the intention or 
motive of the participants may be relevant. We adopt the reasoning of the Board in The Art Gal- 
lery of Ontario, [1989] OLRB Rep. June 537 at paragraph 12: 


Consequently, the motivation for picketing (in the sense of its purpose) may 
be relevant to the issue of whether or not it constitutes an unlawful strike or 
other unlawful conduct. (See Bay Tower Homes Company Ltd., [1988] 
OLRB Rep. Mar. 259). 


G2. We emphasize that we are not detracting in any way from the traditional approach 
taken in Domglas. An inquiry into whether a strike has occurred will generally begin with an 
inquiry into whether there has been concerted employee activity and some disruption of the 
employer’s operation. When the latter is answered in the negative there might then arise an inquiry 
into whether the participants nonetheless engaged in activity ‘““designed to restrict or limit output”’. 


63. To begin with the traditional approach, has there been concerted employee activity and 
some disruption of the employer’s operation in this case? We think not. It is not in dispute that the 
picketing activity engaged in by fifteen to twenty-five bargaining unit members for one to three 
hours per day, amounts to concerted employee activity. However, the parties disagree whether 
there was any disruption of the employer’s business. We find there was not. We accept the evi- 
dence of the Capital Taxi’s general manager that it was business as usual during the picketing. The 
company received approximately the same number of calls from potential clients, dispatched the 
taxis in the usual manner and received rental fees as owed. They received no customer complaints 
and, to the best of their knowledge, there were no delays in service. The Board finds as a fact that 
there was no disruption to the employer’s business during the period in question. 


64. We must now turn to the question whether the union in this case intended to restrict or 
to limit the employer’s output or, in other words, intended to disrupt the employer’s operation. 
This employer is in the taxi business. The business can be described as providing taxi service to 
members of the public through corporate accounts, direct lines, taxi stands, and on the street flags. 
The employer makes money from the rental fees paid to it by drivers. The employer is not directly 
affected by the number of customers who use their taxi cabs. However, the employer is indirectly 
affected, in that if a lack of customers causes drivers to switch to another taxi company, the 
employer will lose rental or stand fees. Accordingly, the employer advertises its services to the 
general public (by taxi roof signs, direct lines, taxi stands, and general telephone lines) in an effort 
to attract customers. 
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65. The union’s activities had all the elements of a strike, albeit, a very weak one. The 
union committee decided to call a strike, they notified the employer of the strike, they circulated a 
flyer to bargaining unit members requesting all members to join in the strike, they organized a 
picket line for one to three hours per day, the picketers carried signs stating they were on strike, 
and the picketers were paid strike pay for the periods they picketed. The drivers who picketed 
stopped work and lost the opportunity to collect fares during the time they picketed. 


66. Having regard to all the evidence, we are persuaded that the union intended to disrupt 
the employer’s business, albeit minimally. The union called upon all bargaining unit members to 
cease working and to attend at the employer’s office. In asking the employees to attend at the com- 
pany’s office, they were asking the employees to stop working and to stop providing the service the 
employer provides, namely, taxi service to the general public. Had more employees responded, 
and actual disruption occurred, there would be no question this would be a strike. We do not find 
it appropriate to decide whether a strike occurred based on the number of people who respond to 
the strike call. The number of employees who respond may make the difference between a weak 
strike and a strong strike, but a poor turnout does not negate the fact that a strike was called. 


67. The employer and the applicant relied heavily on the case of The Art Gallery of 
Ontario, alleging that the facts were very similar. In The Art Gallery of Ontario, the Board found 
that informational picketing, which did not and was not intended to disrupt the employer’s opera- 
tions, carried on during non-paid lunch hours or by employees not scheduled to work, did not 
amount to illegal strike activity. The information conveyed the union’s dissatisfaction with the 
employer’s monetary offer during collective bargaining negotiations. The picketing employees did 
not attempt to dissuade anyone from entering the employer’s premises, rather they encouraged 
people to do so. The employer and the applicant argued that in this case the drivers had no 
assigned hours or schedules and were not penalized in any way for failing to drive during the hours 
they had access to their cars. Therefore, as in the Art Gallery of Ontario case, they urged the 
Board to find that the drivers were simply engaging in picketing on their own time. 


68. The union emphasized that the workers who picketed ceased working their ‘‘assigned”’ 
hours in the sense that the drivers had access to the cabs but did not carry out their duties in the 
normal way by driving around soliciting fares, waiting at taxi stands, or answering calls from dis- 
patch. The union argued that this distinguished this case from the facts of The Art Gallery of 
Ontario. 


69. The Board has determined that the case does not depend on whether there were 
assigned or scheduled hours, express or implied. The nature of the taxi industry is such that drivers 
have access to cabs (or roof signs, as the case may be) during defined periods. There can be no 
doubt that a refusal by many drivers to drive for long periods would amount to a strike, where it 
disrupts the employer’s business, regardless of the fact that drivers do not have assigned or sched- 
uled hours. The only distinction in this case is that the number of drivers who turned out for the 
picketing was so small that it caused no immediate impact on the employer’s operations. However, 
the union clearly intended, through its invitation to all bargaining unit members, to disrupt the 
employer’s business. 


70. In conclusion, the Board finds that the union’s activities were designed to restrict or 
limit output, or in other words, designed to disrupt the employer’s operations, during the period of 
May 25 to June 16, 1995. Accordingly, there was a strike during that period. Therefore, the appli- 
cation for termination of bargaining rights filed on May 30, 1995 is untimely by virtue of section 
62(3) of the Act. The application is dismissed. 


Wie Subsequent to the hearing of this matter, and before this decision was issued, the 
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Labour Relations Act, 1995 (“the new Act”) has come into force. The Board will therefore apply 
the provisions of the new Act to its determinations. In the opinion of the Board, the new Act does 
not affect the disposition of this application. 


DECISION OF BOARD MEMBER O. R. MCGUIRE; November 21, 1995 


Ae I agree with the conclusion reached by my colleagues at paragraph 63 which reads: 


The Board finds as a fact that there was no disruption to the employer’s business during the 
period in question. 


I must however, with respect, dissent from their final conclusion that the union intended ‘“‘... to dis- 
rupt the employer’s business”’. 


2; I would have held that the union did not intend to pe the business, based on its flyer 
of May 24th, where members were told of their union’s intention ‘‘... to put maximum pressure on 
the company, while at the same time minimizing any inconvenience to our customers.” The flyer 
also stated that “We are not requesting the company to shut down the dispatch system’. Mr. 
Ghadban testified of the continuing detrimental effect of a strike which shut down another taxi 
firm in Ottawa. Under those circumstances, I believe that not only did the union not intend to dis- 
rupt the business, but they did not want the business disrupted. 


oy In the result, I would have decided that because no strike occurred, the application for 
termination was timely and should be set for hearing. 


2919-95-U National Basketball Referees Association, Applicant v. National Bas- 
ketball Association, Responding Party 


Lock-Out - Board finding that lock-out of referees by National Basketball Association 
(NBA) in Ontario illegal - Board directing NBA to assign members of NBA Referees’ Association to 
NBA games in Toronto until conciliation processes complied with 


BEFORE: Janice Johnston, Vice-Chair. 


APPEARANCES: Paul Cavalluzzo, Sean Fitzpatrick, Mike Mathis and Paul Mihalak for the appli- 
cant; Daniel J. Shields, Jeffery A. Mishkin, Howard Ganz, Joel Litvin, Jamin Dershowitz and Beth 
Pierson for the responding party. 


DECISION OF THE BOARD; November 10, 1995 


1s This is an application pursuant to section 95 of the Labour Relations Act (the “Act’’) in 
which the applicant, the National Basketball Referees Association (the ““NBRA”) seeks a declara- 
tion that the responding party, the National Basketball Association (the ““NBA”’) has violated sec- 
tion 74(2) of the Act and that its actions constitute an unlawful lock-out. The NBRA also requests 
that the Board order the NBA to use its members to referee all games in Ontario and that the 
Board award compensatory damages to the NBRA’s members. 
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Pep Because of the urgency presented in this case I am issuing the following decision quickly 
and with extremely brief reasons. More complete reasons may issue at a later date. 


o Section 74(2) of the Act states as follows: 


74. (2) Where no collective agreement is in operation, no employee shall strike and no employer 
shall lock out an employee until the Minister has appointed a conciliation officer or a mediator 
under this Act and, 


(a) seven days have elapsed after the day the Minister has released or is 
deemed pursuant to subsection 115 (3) to have released to the parties the 
report of a conciliation board or mediator; or 


(b) fourteen days have elapsed after the day the Minister has released or is 
deemed pursuant to subsection 115 (3) to have released to the parties a 
notice that he or she does not consider it advisable to appoint a conciliation 
board. 


4. Many of the facts in this case are not in dispute. However, the interpretation and legal 
effect of the facts are in dispute. Among the issues in dispute is whether there is a collective bar- 
gaining relationship in Ontario - although as noted below the existence of a collective bargaining 
relationship does not determine whether there is or can be a lawful strike or lock-out in Ontario. 


oH In 1977, the NBA voluntarily recognized the NBRA. The agreed upon recognition 
clause reads as follows: 


Article I 


Section I The NBA recognizes NABR as the exclusive collective bargaining representative of 
persons employed by the NBA as referees, and NABR warrants that it is duly empowered to 
enter into this Agreement for and on behalf of such employees. 


(I note it was amended in the 1983-85 collective agreement by inserting the word “all” 
before the word persons in the third line). 


There is no geographic limitation in this clause, and it is classification specific. In other words, it 
only applies to referees and its application is not restricted to a particular location or area. 


6. The NBA started playing exhibition games in Toronto in 1980. From 1988 to the 
present, it has caused to be played in Ontario from one to four exhibition games annually. The 
only exception to this occurred in 1994, as Toronto hosted the World Championship of Basketball 
that year. Exhibition games always take place in October as they are pre-season games. Whenever 
the NBA played games in Ontario, the NBA assigned members of the NBRA to referee the games 
and applied the collective agreement. Such referees were paid in accordance with the terms and 
conditions of the collective agreement and were entitled to the protection of the collective agree- 
ment when they worked in Ontario. 


ae In 1992, the highlighted portion of the following clause was added to the collective 
agreement. 


Article II 


Section 6. (a) Except as may be set forth above in this Article II, all matters relating to the 
assignment and scheduling of referees shall be in the sole and exclusive discretion of the NBA. 
The foregoing shall not, however, detract from the rights accorded NABR by Section 10 below. 
Any referee assigned to officiate an NBA game shall be required to accept and perform such 
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assignment(s) unless, upon request by the referee, the NBA Vice President, Operations, in his 
sole and absolute discretion, decides to relieve the referee of such assignment. 


(b) To the extent that the NBA controls the assignment of officials for NBA games played outside 
the United States, the NBA shall assign NABR referees. 


8. The applicant took the position, in essence, that it sought the inclusion of this clause in 
the collective agreement to ensure that whenever the NBA controls the assignment of referees, it is 
obligated to use NBRA referees. For example, this could include games played on cruise ships and 
charity games. In counsel’s view, this article is not inconsistent with section one. 


o: The responding party argued, in essence, that the addition of this clause to the collec- 
tive agreement in 1992 proves that prior to 1992 the NBRA did not have bargaining rights outside 
the USA. If they did, then in counsel’s view, there was no need for section 6(b). Counsel argued 
that Article 6(b) was inconsistent with the NBRA’s interpretation of section 1. 


10. I do not accept counsel for the NBA’s characterization of section 6(b). It is not inconsis- 
tent with section one. In any event, it was acknowledged by the NBA that they had applied the col- 
lective agreement to any NBA games referred by members of the NBRA outside the United 
States. Section 6(b) merely reinforces the obligations of the NBA, which are created by section 1. 


11. The most recent collective agreement expired in September, 1995. The parties tried 
unsuccessfully to negotiate a new collective agreement and on October 1, 1995 the NBA “‘locked 
out” the referees. Therefore the NBA has prohibited the referees from working in any of the pre- 
season or regular season games in Ontario and elsewhere. 


iy; The issue before the Board is whether or not that “lock out”’ is legal under the Ontario 
labour relations legislation. Counsel for the applicant argued that the fact that the parties have not 
undergone the mandatory conciliation procedures required by the Act makes the lock- out unlawful 
in Ontario. 


13. Counsel for the NBA argues that the Ontario legislation does not apply to the situation 
currently before the Board. Counsel argued that there is no employment relationship between the 
NBA and the NBRA in Ontario as the NBA does not come to Ontario on a regular basis. There- 
fore, when the referees work in Ontario they are not employees of the NBA and the NBA is not 
their employer. Given this, counsel argued that the NBRA cannot be a trade union as that term is 
defined in the Act, there can be no voluntary recognition of the Association by the employer, the 
NBRA cannot have any collective bargaining rights for referees working in Ontario and no collec- 
tive agreement can be in existence under Ontario law. However, it is conceded that the individuals 
in question are employees of the NBA in the USA, and that the work is subject to the NBA’s 
direction and control when they referee games in Ontario. Likewise it is conceded that the NBRA 
is a union with employees in the USA. 


14. The Board had before it in April of this year a case which is strikingly similar to the one 
currently before the Board. That case involved the Association which represents the major league 
baseball umpires and baseball clubs, The American League and The National League of Profes- 
sional Baseball Clubs and The Toronto Blue Jays Baseball Club, [1995] OLRB Rep. April 540. 
(For ease of reference I will refer to this decision as the ‘““Umpires’ decision’’). The facts were 
briefly summarized in that decision as follows: 


1. This is an unfair labour practice complaint that raises a number of novel and difficult issues. 
Some of those issues involve the application of new legislation that was passed in 1993. Others 
involve longstanding provisions of the Labour Relations Act which the applicant seeks to apply 
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to a rather special commercial context: professional sport. But in both cases, the principles that 
emerge may have application beyond the particular situation under review. 


2. That situation is easy enough to describe, and to make this decision easier to read, we will 
refer to the parties in abbreviated form. 


3. For many years the “American League”, the “National League”, and the ““Umpires’ Organi- 
zation” have bargained together to settle the salaries and working conditions of professional 
umpires. This collective bargaining has taken place from time to time over at least the last 20 
years, and has resulted in an agreement that is uniformly applied whenever and wherever 
umpires work in the United States and Canada. When umpires come to Toronto, as they have 
on a regular basis since 1977, they are paid in accordance with that agreement. Members of the 
Umpires’ Organization are regularly and routinely working in Toronto, whenever the Blue Jays 
have a home game. 


4. This year the Leagues and the Umpires’ Organization are engaged in collective bargaining for 
a new collective agreement. That agreement, when concluded, will also apply in the United 
States and Canada. However, negotiations are at an impasse and, as a result, the Leagues have 
“locked out” the umpires at all locations at which they would customarily work, including the 
Skydome in Toronto. 


5. The lock-out that was imposed by the Leagues is effective in Toronto. It is preventing 
umpires from working in Toronto as they normally would, and, as we understand it, there has 
been picketing in Toronto in connection with this collective bargaining dispute. The lock-out isa 
collective bargaining tactic. In order to put economic pressure on the umpires to agree to the 
Leagues’ bargaining proposals, the Leagues have locked out the umpires and have also engaged 
“replacement umpires” to work in the United States and Canada where the locked out umpires 


normally work - including at the Skydome in Toronto. 


6. It is common ground that: the Umpires’ Organization is a “trade union” under United States 
law; any resulting agreement between the Leagues and the Umpires’ Organization will be a 
“collective agreement” under American law; the parties intend to apply that “‘collective agree- 
ment” in Canada to “employees” who work in both the United States and Canada; and the 
lock-out has been imposed by the Leagues in respect of umpires in the United States and 
Canada. 


7. The question is whether any of these employment relationships and collective bargaining 
activities are subject to Canadian law - which may mean Ontario legislation because, in Canada, 
employment and collective bargaining matters are largely subject to provincial regulation. The 
Umpires’ Organization says that they are. The Leagues say that they are not. 


8. The Leagues’ primary submissions are that: the Umpires’ Organization is not a “trade union” 
under Ontario law; the Umpires’ Organization has no collective bargaining rights under Ontario 
law for umpires working in Ontario; there are no employment or collective bargaining relation- 
ships in Ontario to which the Ontario law could apply; the agreement that is struck in the 
United States is not a collective agreement under Ontario law; there is in fact no ‘“‘lock-out” in 
Ontario at all to which the Ontario law can apply; and, of course, the new legislation barring 
replacement workers can have no application either. 


9. Simply put, the Leagues maintain that the ongoing employment and collective bargaining 
relationships - including the lock-out - are American activities which may have commercial con- 
sequences in Ontario, but are in no way subject to Ontario collective bargaining law. The 
Leagues further argue that this and every other panel of the Board are prohibited from hearing 
this application because of a reasonable apprehension of bias, (stemming from a newspaper 
report, in which counsel for the Umpires’ Organization is quoted as saying that some unknown 
person from the Labour Relations Board told him the statute applied to his situation). In the 
alternative, the Leagues maintain that if any Canadian law applies at all, it is the Federal 
Canada Labour Code. In the further alternative the Leagues submit that if Ontario law applies 
and there has been a breach of that law no remedy should be given. 


1S: Counsel for the NBA points to the phrase “as they have on a regular basis since 1977” 
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in paragraph 3 as indicative of a requirement that the NBA must operate in Ontario on a regular 
basis for an employment relationship, to which Ontario law applies, to exist. Counsel suggested 
that the NBA only occasionally and sporadically ventured into the Ontario jurisdiction and that 
this activity on the part of the NBA was insufficient for the Board to conclude that an employment 
relationship existed between the NBA and the NBRA in Ontario. 


16. Even if I were to accept that there is some requirement that the NBA must play and 
must assign NBRA members to referee games on a “regular” basis in Ontario before an employ- 
ment relationship can exist, on the facts of this case, there have been NBA games played on a reg- 
ular basis in Ontario. There may not be many games, and the number of games played may be a 
minuscule portion of the total number of games played in the NBA, but that does not mean that 
games are not “regularly” played in Ontario. They may be infrequent, but since 1988, (other than 
in 1994 when many world championship basketball games were played and refereed by NBRA 
members) between one and four NBA exhibition games have been played in Ontario, in the month 
of October. This is indicative of a regular consistent pattern of activity. In my view it is not Spo- 
radic activity but regular, albeit infrequent, activity. I want to make it clear that in concluding that 
the NBA has employed members of the NBRA in Ontario on a regular basis I am not to be seen as 
accepting counsel for the responding party’s suggestion that it is necessary for the NBA to carry on 
business on a regular basis as a prerequisite to a finding that an employment relationship exists. 
For the purposes of this brief decision it is not necessary to decide this point. However, should fur- 
ther reasons issue, I may well provide a decision on this issue. Before leaving this point, I would 
observe parenthetically that sporadic employment in Ontario by individuals or companies based 
elsewhere is a routine phenomena in some industries - the construction industry in Ottawa/Hull for 
example. No one has ever suggested that those trade people are not employees when they work 
sporadically in construction sites in Ontario. 


17. As in the Umpires’ case, counsel for the NBA took the position that the Board did not 
have jurisdiction to deal with this case as it falls within the constitutional jurisdiction of the Federal 
government. 


18. In the Umpires’ case, the Board made the following findings, declarations and determi- 
nations: 


13. Having regard to the evidence and representations of the parties, and the provisions of the 
Labour Relations Act, the Board makes the following findings, declarations and determinations: 


1. There is no reasonable apprehension of bias respecting the Board as a whole or this 
particular panel which would preclude this panel or the Board as a whole from adjudi- 
cating the legal issues raised in this case, or from granting the remedies requested. 
There is no suggestion that this panel is biased in any way, nor is there any evidence 
that any member of the Board expressed any view to the applicant or its counsel. We 
put no weight on the quote in the newspaper. 


2. The labour relations, collective bargaining, and alleged employment relationships 
that are the subject of this application are regulated provincially by the Ontario 
Labour Relations Act, and not federally by the Canada Labour Code. 


3. The Umpires’ Organization is a trade union within the meaning of the Ontario 
Labour Relations Act. 


4. The umpires regularly and customarily work in Toronto at the Skydome and are 
“employees” within the meaning of the Labour Relations Act and, therefore, individ- 
uals to whom the statute applies. 


5. The Umpires’ Organization is entitled to represent these individuals in Ontario, 


1394 [1995] OLRB REP. NOVEMBER 


and the Umpires’ Organization has bargaining rights for them in accordance with the 
Labour Relations Act. 


6. The employer of these umpires is the American League and the National League of 
Professional Baseball Clubs not the Toronto Blue Jays Baseball Club. 


7. The agreement negotiated between the Leagues and the Umpires’ Organization is 
(or was) a collective agreement in accordance with the Labour Relations Act. 


8. Any lock-out of umpires, at this time, in the Province of Ontario would be unlawful 
in Ontario because neither the Leagues nor the Umpires’ Organization have triggered 
the compulsory conciliation process which is mandatory in this province before a law- 
ful strike or lock-out can occur. Similarly, any strike of umpires in Ontario would be 
unlawful at this time. (See section 74 of the Labour Relations Act). 


9. The engagement or employment of replacement umpires is likewise unlawful, 
being contrary to section 73.1 of the 
Labour Relations Act. 


10. As we will discuss below, we are not persuaded that as a matter of discretion the 
Board should refuse to make any declaration or remedial direction respecting the 
ongoing collective bargaining activity, insofar as it occurs in and is regulated by 
Ontario law. 


19. Having reached the factual conclusions as already set out, and in accordance with the 
Board’s conclusions in the Umpires’ case, which are directly applicable to the case before the 
Board, I hereby declare and direct as follows: 


1. An employment relationship exists between the NBA and members 
of the NBRA when the NBA assigns referees to referee the games in 
Ontario. The NBA is an employer for the purposes of the Labour 
Relations Act and the referees are employees for the purposes of the 
Act. 


2. The labour relations, collective bargaining, and alleged employment 
relationships that are the subject of this application are regulated 
provincially by the Ontario Labour Relations Act, and not federally 
by the Canada Labour Code. 


3. The NBRA is a trade union within the meaning of the Ontario 
Labour Relations Act. 


4. The NBA has voluntarily recognized the NBRA as the exclusive bar- 
gaining representative of all persons employed by the NBA as refer- 
ees. By virtue of the recognition clause in the collective agreement 
and the conduct of the NBA in applying the terms and conditions of 
the collective agreement when referees are employed in Ontario, it 
has voluntarily recognized the NBRA as the representative of refer- 
ees employed by the NBA in Ontario. 


5. The NBRA is entitled to represent the persons referred to above in 
Ontario and the NBRA has bargaining rights for them in accordance 
with the Labour Relations Act. 


6. Whether or not there are bargaining rights, the employees in ques- 
tion have been locked out within the meaning of section 74(2) of the 


20. 
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Act. The current lock-out of the referees in Ontario is unlawful as 
the parties have not undergone the mandatory conciliation processes 
provided for in the Act. Similarly, any strike of referees in Ontario 
would be unlawful at this time. 


1395 


This brings me to the issue of discretion. Pursuant to section 95 of the Act after the 
Board has made an unlawful lock-out declaration it has the discretion not to order a remedy. In 
dealing with this issue in the Umpires’ case the Board stated: 


14. As we have indicated in the preceding paragraph, we are satisfied that the Ontario Labour 
Relations Act applies to the circumstances under review, that provisions of the Ontario Labour 
Relations Act have been contravened, and that a remedy should issue. However, we are more 
troubled by the Leagues’ alternative submission that even if Ontario Law does apply and has 
been breached, no remedy should issue. There is considerable force to the Leagues’ submission 
that the collective bargaining process (of which the “Toronto lock-out” is only a small part) is 
occurring lawfully in other jurisdictions, and that the application before us is an opportunistic 
attempt to gain a tactical advantage from local collective bargaining law, that no one has sought 
to apply in the past. But, by the same token, there has been no need for anyone to consider the 
application or Ontario law before, collective bargaining includes the use of the law for tactical 
advantage, and there are certainly instances where employers have sought the application of 
provincial law for their tactical advantage, and to the potential detriment of broader extra-pro- 
vincial collective bargaining structures. 


15. We are troubled that the situation in Ontario is only a small slice of the collective bargaining 
pie, that is largely driven and regulated by forces outside Ontario. But the fact is: it is not 
unusual for business activity to span several provinces, or exist between Canada and the United 
States, yet for constitutional reasons, collective bargaining in this country is largely a provincial 
responsibility - whatever detrimental effects that may have to broader based collective bargain- 
ing processes. Fragmented collective bargaining is a consequence of the Canadian constitution. 
Indeed, as counsel pointed out, Ontario Hydro is subdivided between Federal and Provincial 
jurisdiction with obvious consequences for collective bargaining that takes place wholly within 
Ontario; moreover, it is not at all unusual for the local branches of an economically integrated 
operation to have to comply with local provincial regulation for employment or other purposes. 
And even if federal law were to apply in this case (which we find that it does not) the Canadian 
facet of the industry would still be governed by much broader American-based collective bar- 
gaining imperatives. 


16. Fragmentation is endemic in our constitutional scheme, and we do not think that the adverse 
collective bargaining consequences to broader based bargaining are sufficient, in themselves, to 
prompt the Board as a matter of discretion not to apply Ontario law to collective bargaining 
activity in Ontario. Notions of ‘comity’ may make some sense between jurisdictions where the 
rights are generally congruent, but where there are different legal regimes (here in different 
countries) questions of ‘‘sovereignty”’ also come into play. 


17. In any event, we do not think that we should decline to apply Ontario law simply because it 
is novel to do so, or because there may be collective bargaining consequences, or because one 
side may reap a temporary tactical advantage - any more than we would be inclined to exempt a 
local branch plant from the application of Ontario law where the same arguments might be 
made. It may be that the inability to strike, lock-out, or use replacement umpires in Ontario at 
this time has an effect on the ongoing collective bargaining, or introduces a new “wrinkle” into 
the collective bargaining process. However, we see no obvious reason why this should be an 
impediment to settlement, nor should it create an obstacle that cannot be overcome by bargain- 
ing in good faith - an obligation that the parties have in all jurisdictions. Certainly it is no reason 
not to apply the law at all. 


18. There is however, a question of how to apply the Ontario law in this particular case, so as 
not to unnecessarily cause collective bargaining difficulties or commercial consequences - where, 
as here, it can be fairly said that none of the parties have had much of an opportunity to con- 
sider the application of Ontario law, or seek compliance with it prior to the commencement of 
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this proceeding. Until the filing of this proceeding on April 21, 1995, it was reasonable for the 
responding parties to expect that collective bargaining would proceed on the understandings 
that the parties have heretofore shared. With this in mind, we think that it is reasonable at this 
stage to merely make declarations of rights, which will be effective as at the conclusion of the 
baseball game currently scheduled for May 3, 1995. This will give the parties an opportunity to 
consider their legal and collective bargaining positions prior to the Blue Jays return to Toronto 
later in May. 


PAS The Board’s observations in the Umpires’ case are equally applicable to the instant case 
and I share the concerns and views as expressed therein. However, I am also of the view that it is 
appropriate to apply the Ontario legislation in the case before me. While clearly it will be an anom- 
aly for the NBRA referees to only work in Ontario, it is not clear that either side will gain a tactical 
advantage in the collective bargaining negotiations and, if they do, that is part of the labour rela- 
tions dynamics in a case of this nature. Until the conciliation process is complied with, the referees 
cannot legally strike and the NBA cannot legally lock them out. If either party so chooses to ini- 
tiate it, the conciliation process can be completed within a short time frame and the anomalous sit- 
uation in Ontario ended. I am not convinced that either party will be so prejudiced in this case that 
I should decline to order any remedies. 


PB, Accordingly, I reiterate: 
a) the lock-out of the referees by the NBA in Ontario is illegal. 


b) until the conciliation processes are complied with the NBA must 
assign members of the NBRA to NBA games played in Ontario. 


23% To provide the NBA with an opportunity to assign referees to the games played in 
Ontario the above declarations and rights shall not be in effect until Tuesday, November 14, 1995. 


24. No other remedial directions are appropriate. 





2504-95-R United Food and Commercial Workers International Union, AFL, 
CIO, CLC, Applicant v. 570466 Ontario Ltd., c.o.b. as Niagara Poultry Services, 
Responding Party 


Certification - Employer operating chicken catching service out of owner’s home and 
employing 25 persons as chicken catchers - Board finding employees to be employed in agriculture - 
Application dismissed 


BEFORE: Gail Misra, Vice-Chair, and Board Members J. A. Rundle and P. V. Grasso. 


APPEARANCES: Larry J. Fisher, Shawn Haggerty and Billy Krieger for the applicant; Barry 
Adams and Lou Nieuwland for the responding party. 


DECISION OF THE BOARD; November 8, 1995 


es The name of the responding party is amended to read: “570466 Ontario Ltd., c.o.b. as 
Niagara Poultry Services”’. 
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2. This is an application for certification in which the parties have reached agreement on 
all matters except one and requested that the Board convene a hearing to address that matter. The 
responding party claims the bargaining unit proposed is comprised of persons employed in the agri- 
cultural sector. The applicant is seeking a bargaining unit comprised of all employees of the 
responding party, with some exceptions, and it is of the view that the employees in question are 
not agricultural workers. The Board heard the parties’ argument regarding this issue on October 
3031995: 


THE FACTS 


oF The parties agreed upon the facts and to the extent that we have relied on those facts in 
reaching our decision, they are outlined below. : 


4. 570466 Ontario Ltd. (“Niagara Poultry”) came into existence in 1983. The two princi- 
pals of the company are Mr. and Mrs. Nieuwland. Mr. Nieuwland has a background in farming. In 
1979 he began to work at Port Colborne Poultry where he is presently employed in a part-time 
capacity as the Procurement Manager. Port Colborne Poultry is an industrial poultry processor 
which is organized by the applicant trade union. In addition to operating Niagara Poultry and his 
employment at Port Colborne Poultry, Mr. Nieuwland owns and operates a golf course and runs a 
tender fruit farm. 


a Niagara Poultry is a chicken catching service which is operated out of Mr. Nieuwland’s 
home. Ninety per cent of the chicken catching work done by Niagara Poultry is for Port Colborne 
Poultry, while the remaining ten per cent of chicken catching is done for Cuddy Chicks Ltd. and 
for L & B Poultry, two other chicken processors. The responding party employs about 25 persons 
as chicken catchers. Three Niagara Poultry vans pick up employees at their homes or at a central 
location before midnight every night. The employees, working in crews, are taken to any one of a 
dozen farms with which the chicken processors have contracts. At the farm, the processor has its 
live-haul trailer present and the farmer identifies which floor of chickens is ready to be shipped 
out. Five Niagara Poultry employees go into the barn and begin to catch the chickens by their legs 
in groups of eight to ten at a time. Dead birds are the farmers’ responsibility, and are not removed 
by the catchers. The groups of caught chickens are taken to the door of the barn where they are 
handed to another person, usually a Niagara Poultry employee, who “‘runs” them to the trailer 
where the chickens are loaded into holding crates by the tractor trailer driver. The drivers of the 
live haul trailers are provided by the processor, not by Niagara Poultry (and if they come from Port 
Colborne Poultry, they are members of the applicant trade union). Twelve to 14 chickens are 
loaded into each holding crate; holding crates are stacked in the trailer, and each truck load carries 
between 7,200 and 8,400 birds. It takes the crew about four hours to retrieve 15,000 chickens, for 
two loads. Drivers never enter the barns. Niagara Poultry staff work catching chickens at seven 
farms per week for Port Colborne Poultry alone. 


6. Chicken catcher crews are remunerated on the basis of each 1000 chickens gathered and 
delivered to the processor unbruised, not moribund and alive. Since the live haul trailer drivers 
receive bonuses based on the number of live chickens delivered, they have an interest in ensuring 
that the chickens are caught and crated without undue roughness or stress to the chickens. Live 
haul drivers are also paid on the basis of how many trips they make. It is therefore in their interest 
to assist in the loading of the chickens so that the load is completed faster. 


te Farmers can catch their own chickens. However, since the processors offer the chicken 
catching as a service to make the processor’s bid more competitive, the farmers tend not to do the 
catching themselves. Niagara Poultry does offer farmers vaccination services for the chickens when 
there are outbreaks of Laryngo. It may offer to clean out a barn when all of the birds die in a barn 
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and the birds must be removed. For the chicken processors, Niagara Poultry offers a chicken 
checking service pursuant to which a Niagara Poultry employee attends at a farm three or four 
days before a potential harvesting of the chickens to ensure the chickens have reached the proces- 
sor’s required weight. 


8. The applicant union argued that the chicken catching service is simply an extension of 
Port Colborne Poultry work, and therefore is industrial rather than agricultural in nature. In sup- 
port of this position, the applicant pointed to the fact that the Niagara Poultry vans are parked at 
the Port Colborne Poultry facility; potential employees can get Niagara Poultry application forms 
for employment at Port Colborne Poultry; employees can pick up their pay cheques at Port Col- 
borne Poultry; and, Mr. Nieuwland has an office at Port Colborne Poultry. 


oF The responding party posits that employee pay cheques can be picked up at Port Col- 
borne Poultry because Mr. Nieuwland works there half days on Friday mornings, so it may be a 
convenient location for employees of Niagara Poultry to pick up their respective cheques. Pay 
cheques are generally sent out on Thursday nights with the lead hands to be handed out to those 
who are working, and can also be picked up at Mr. Nieuwland’s home. Mr. Nieuwland has an 
office at Port Colborne Poultry as a consequence of his employment there. The Niagara Poultry 
vans are parked at Port Colborne Poultry for security reasons: they used to be kept at Mr. Nieuwl- 
and’s golf course, but gasoline was being siphoned out of the tanks at that unsecured location, so 
the vans are now kept at the Port Colborne Poultry facility. The vans have also been kept at Mr. 
Nieuwland’s home on occasion. 


ARGUMENTS 


10. The responding party argues that the chicken catching work is simply a harvesting func- 
tion, integral to the growing of the chickens on the farm. These employees do work which is similar 
to those who pick tender fruit or tobacco, which labour is often also supplied through an agency. 
The chicken handling, it is suggested, is a necessary and integral part of the raising of chickens on a 
farm, a clearly agricultural endeavour. Since it is indisputable that a poultry farm is an agricultural 
Operation, catching the chickens in the barn of the farm is also said to be an integral part of that 
agricultural operation. 


abil In addition, the responding party argues that nothing can be drawn from Niagara Poul- 
try’s apparent connections with Port Colborne Poultry. Those connections are conveniences which 
have been arranged as a result of Mr. Nieuwland’s employment at that processor. The responding 
party points out that there are no connections with the other two processors who are Niagara Poul- 
try customers, so it argues the Board should focus on whether the chicken catching, in and of itself, 
is part of the agricultural endeavour. 


12; The applicant union argues that the whole operation of raising the chickens and their 
removal are all part of the Port Colborne Poultry enterprise, so it is more akin to an industrial 
enterprise than to an agricultural one. The union points out that the farmers concerned sign agree- 
ments with this processor to get the chicks from Port Colborne Poultry, they agree to raise the 
chickens to a size determined by the processor, and then the processor pays to have the chickens 
caught and loaded into the processor’s trucks for transportation to the processing plant. The union 
relies on the fact that Mr. Nieuwland works for Port Colborne Poultry, has an office there, and 
gets paid for the catching work by this processor. The catchers can seek employment applications 
at the processing plant and can pick up their paycheques at the processor’s facility. The vans which 
transport the catchers are stored at the Port Colborne Poultry facility. 


iPo The union argues that since the chicken catchers do nothing that is part of the farming 
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process, they should be treated like the live haul drivers, who also go to the farms and handle the 
chickens, and, are unionized. 


14. In response to the applicant’s arguments the responding party argues that the appli- 
cant’s reliance on the relationship between Mr. Nieuwland and Port Colborne Poultry is mis- 
placed. Mr. Nieuwland and his company have no connections to Cuddy Chicks Ltd. and L & B 
Poultry, the other two major customers of Niagara Poultry. It is common ground that there is a 
long enduring practice of food processors having contracts with farmers for the supply of fruit, veg- 
etables or live stock, so the responding party suggests it cannot be argued that the whole process is 
industrial in nature. The responding party posits that the only issue for the Board to decide is 
where the line between the agricultural operation and the industrial operation lies. It argues that 
chicken catching, which is essentially a harvesting function, is integral to the poultry operation and 
is agricultural because it is work done in the barn to remove the chickens when they are full grown 
and ready for shipment. There is no argument that the transportation of live stock to the proces- 
sors is not agricultural in nature. 


DECISION 


1 The relevant portion of section 2 of the Labour Relations Act states as follows: 
2. (1) This Act does not apply, 


(b) toa person employed in agriculture, hunting or trapping; 


Although the applicant would have been in a position to argue that the employees it is seeking to 
represent fall under the auspices of the Agricultural Labour Relations Act, it specifically chose not 
to make that argument. Therefore, this panel has only considered whether the employees in ques- 
tion are persons employed in agriculture or not. 


16. The applicant relied on the Board’s decision in Sunnylea Foods Limited, [1980] OLRB 
Rep. April 530, for the proposition that “when a company prepares farm products for market, not 
as an integrated part of a farming operation, but as a separate commercial operation, then the 
employees involved are not persons employed in agriculture” (at p. 531). While the Board has 
taken this view in defining where the line may be drawn between an agricultural and an industrial 
enterprise, it is important to consider the facts in Sunnylea. In that case the Board was asked to 
certify the union as the bargaining agent for employees of an egg grading station. Trucks trans- 
ported the eggs from various farms in the area to the egg grading station where workers washed, 
candled, graded and packed the eggs, before the eggs were transported out to the company’s cus- 
tomers. The Board found the workers were not agricultural workers because the egg grading oper- 
ation was not integral to the farming operation, but was a separate commercial operation involved 
in the preparation and delivery of eggs to the market. That case is of little assistance to us because 
unlike the case before us, Sunnylea dealt with an agricultural product which had already been har- 
vested and shipped to a location away from the farm. The Niagara Poultry employees work in the 
barns at the farms themselves, actually catching the chickens which have been raised in the barn, 
and then assisting in loading the caught chickens for transportation to the processor. 


Ws The Board in Sunnylea quoted from another Board decision, Federal Farms, 63 CLLC 
Para. 16,293, wherein the Board commented as follows: 


1400 [1995] OLRB REP. NOVEMBER 


... In our opinion the growing and harvesting of the vegetable produce on the farm and the 
preparation of the produce for market in the plant are readily divisible. ... 


We agree with the panel in that case and are of the view that the growing and harvesting of chick- 
ens on the farm are integral to the agricultural enterprise, and, are clearly separate functions from 
the transportation and later processing of the chickens in preparation for sale to the consumer mar- 
ket. 


18. None of the cases provided to us by the parties were precisely on point. However, the 
cases provided by the responding party generally supported the proposition that where the work 
performed was integral to the farm operation, it would be considered agricultural in nature. If, 
however, the employer’s business was clearly separate, severable and ancillary to the farming oper- 
ation, then it may not be characterized as agricultural (see Wellington Mushroom Farm, [1980] 
OLRB Rep. May 813, at p. 819). While it may be argued by the applicant that Niagara Poultry is 
indeed a separate business, it is clear that it is a business designed to assist the farmer and the pro- 
cessor in the “harvesting” of the grown chickens. It is done on the farm, in the barn where the 
chickens are raised, and but for the chicken catching activity, the chickens would not get from the 
farm to any other destination. In that respect the services provided by Niagara Poultry are not dif- 
ferent than an employment agency which supplies fruit or tobacco pickers during the harvest sea- 
son to those farmers who seek assistance in bringing in the harvest. 


19. In Spruceleigh Farms, A Division of Canada Packers Limited, [1972] OLRB Rep. Oct. 
860, the Board stated that “the breeding, hatching and growing operations ... are all part of the life 
cycle of a chicken and each forms an integral part of the operation of raising chickens’. The Board 
specifically found that the growing of chickens was part of the business of agriculture within the 
meaning of section 2(b) of the Act. We have no doubt that harvesting is the natural extension of 
the process of the growing of the chickens, and is integral to the agricultural operation. 


20. Since livestock operations have been subsumed under the rubric of agriculture, we are 
therefore satisfied that the employees of Niagara Poultry are employed in agriculture, and that the 
responding party is engaged in an agricultural endeavour. 


Pie Since the Labour Relations Act excludes from its application persons employed in agri- 
culture, the employees whom the applicant seeks to represent do not have the right to bargain col- 
lectively within the framework of this statute. Accordingly, and for the above reasons, this certifi- 
cation application is dismissed. 
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0247-95-R Canadian Union of Public Employees (Local 139), Applicant v. North 
Bay General Hospital, Responding Party v. Service Employees International 
Union, L. 478, Intervenor 


Bargaining Unit - Sale of a Business - Parties agreeing that merger of North Bay Civic 
Hospital (‘‘Civic’’) and St. Joseph’s General Hospital (‘‘St. Jo’s’’) to form North Bay General Hos- 
pital amounting to sale of a business and that employees intermingled - CUPE representing employ- 
ees in ‘‘all-employee’’ bargaining unit at the Civic - SEIU representing employees in three bargain- 
ing units at St. Jo’s - Parties agreeing to determine representation issue on basis of representation 
vote, but not agreeing on whether to create one or two bargaining units - Board rae vote in sin- 
gle broadly-based unit 


BEFORE: Janice Johnston, Vice-Chair. 


APPEARANCES: Geoffrey M. Laplante, Gerric LaFontaine and Jack Mayer for the applicant; 
Brian R. Gatien, Robert McGrath, Monique Menard and Linda McCarthy for the responding 
party; Sean Fitzpatrick, Andrew MacKenzie, Marry Perrault and Roger Lamothe for the interve- 
nor. 


DECISION OF THE BOARD; November 1, 1995 


i This is an application pursuant to section 64 of the Labour Relations Act (the “Act’’). 


Z Effective April 1, 1995 the North Bay Civic Hospital (the ‘“‘Civic’”’) and St. Joseph’s 
General Hospital (the ““General’’) of North Bay were merged together to form the responding 
party, the North Bay General Hospital (the ‘‘employer’’). The applicant, the Canadian Union of 
Public Employees Local 139 (‘““CUPE”’) represents approximately 275 workers at the Civic in an 
“‘all-employee”’ bargaining unit. This unit includes office and clerical workers, service workers and 
nursing staff amongst others. The intervenor, the Service Employees International Union, Local 
478 (“SEIU”) represents approximately 185 employees at the General in three bargaining units. 
There is a full-time service unit, a part-time service unit and an office and clerical unit which 
includes full-time and part-time workers. 


oF The parties were able to reach agreement on all issues except one. They signed the fol- 
lowing Minutes of Settlement: 


MEMORANDUM OF AGREEMENT 
BETWEEN: 
Service Employees International Union, Local 478 
(“Union’’) 
- and - 
Canadian Union of Public Employees (Local 139) 
(‘Union’) 
- and - 


North Bay General Hospital 


(‘Employer’) 
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In the matter of Board file no. 0247-95-R, the parties agree as follows: 


1. The parties agree to the following: 


a. 


there has been a sale of a business (or sale of businesses) within the mean- 
ing of s.64 of the Act; 


there has been an intermingling of employees within the meaning of s.64(6) 
of the Act; 


the Board will conduct a vote or votes where employees will be asked to 
choose between the two Unions; 


the Board will decide whether to conduct one vote for a single all employee 
bargaining unit or to conduct two votes for two bargaining units: an office 
and clerical unit and a service unit; 


regardless of the outcome of the vote, the seniority lists of the two Unions 
will be dovetailed in the new bargaining unit or units; 


the vote will be held as quickly as possible after the Board decision is 
issued; 


the employees in the St. Joseph’s Treatment Centre and the Nipissing 
Detoxification Centre covered by the OLRB certificates dated 11 March 
1991 and 6 November 1993 respectively will not be affected by the vote or 
votes, will not be affected by the dovetailing of seniority lists, will maintain 
their separate collective agreements and will continue to be represented by 
the Service Employees International Union, Local 478. 


2. The voting constituency or constituencies for the above-noted vote or votes shall be as 
described in Schedule “A” to this Memorandum. The parties agree that the persons 
listed in Schedule B are not entitled to vote for the purposes of this Application. 


3h a. 


Following the issuance by the Board of a final outcome in the above-noted 
vote or votes, the winning Union or Unions shall meet with the Employer 
to discuss the disputed classifications listed in Schedule B. 


In the event that a winning Union and the Employer cannot reach agree- 
ment on the disputed classifications listed in Schedule B, either party may 
submit the issue to arbitration or the Labour Board for final resolution. 


The parties agree to amend their recognition clause(s) in accordance with 
any agreements or decisions reached pursuant to paragraph 3. 


Dated this 12th day of October 1995 in the City of North Bay. 


“Anita Bouvier” “Robert F. McGrath”’ 
Service Employees International North Bay Hospital 


Union, Local 478 


“D. Ivanochko”’ 


Canadian Union of Public Employees 


(Local 139) 
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SCHEDULE “‘A”’ 
One bargaining unit/voting constituency: 
All employees of North Bay General Hospital, in the City of North Bay, save and except 


professional medical staff, 
graduate nursing staff, 
undergraduate nursing staff, 
graduate pharmacists, 
undergraduate pharmacists, 
graduate dieticians, 

student dieticians, 


supervisors, 
persons above the rank of supervisor, 


technical personnel, 

secretary to the President/C.E.O., 

secretary to the Vice-President of Human Resources, 
secretary to the Vice-President of Finance, 

secretary to the Vice-President of Operations, 
secretary to the Vice-President of Patient Services, 


Human Resources Assistant 
secretary to the Director of Occupational Health, 


employees of the Nipissing Detoxification Centre and St. Joseph’s Treatment Centre 
covered by the OLRB certificates dated 11/3/91 and 6/11/93 


and persons covered by subsisting collective agreements. 


Clarity note #1 


The parties agree that new or changed positions of a managerial or confidential nature may be 
referred to the Board under the Act and agree to be bound by the Board’s decision. 


Clarity note #2 


For the purposes of clarity, the following positions are not included in the “technical personnel” 
exclusion: recreational therapists and rehabilitation assistants (physiotherapy assistants, speech 
pathologists assistant, occupational therapist assistants), and are to be covered by the scope 
clause. 
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Two bargaining units/voting constituencies: 
A. 


All office and clerical employees of North Bay General Hospital, in the City of North Bay, save 
and except 


secretary to the President/C.E.O., 

secretary to the Vice-President of Human Resources, 
secretary to the Vice-President of Finance, 

secretary to the Vice-President of Operations, 
secretary to the Vice-President of Patient Services, 
Human Resources Assistant, 

secretary to the Director of Occupational Health, 


technical personnel 


supervisors and 
persons above the rank of supervisor and persons covered by subsisting collective 
agreements. 


Clarity notes: 1) as above 
2) as above 


B. 
All employees of North Bay General Hospital, in the City of North Bay, save and except 


office and clerical employees, 
professional medical staff, 
graduate nursing staff, 
undergraduate nursing staff, 
graduate pharmacists, 
undergraduate pharmacists, 
graduate dieticians, 

student dieticians, 


supervisors, 
persons above the rank of supervisor, 


technical personnel, 


secretary to the President/C.E.O., 

secretary to the Vice-President of Human Resources, 
secretary to the Vice-President of Finance, 

secretary to the Vice-President of Operations, 
secretary to the Vice-President of Patient Services, 
Human Resources Assistant, 

secretary to the Director of Occupational Health, 


employees of the Nipissing Detoxification Centre and St. Joseph’s Treatment Centre 


covered by the OLRB certificates dated 11/3/91 and 6/11/93 respectively and persons 
covered by subsisting collective agreements. 


Clarity note 1 as above 


Clarity note 2 


For the purposes of clarity, the following positions are not included in the “technical personnel” 
exclusion: recreational therapists and rehabilitation assistants (physiotherapy assistants, speech 
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pathologists assistant, occupational therapist assistants), and are to be covered by the scope 


clause. 
SCHEDULE ‘‘B”’ 
1. Buyer - Materials Management - G. Mountain 
2. Accident Prevention Officer - Occiipational Health and Safety Services - N. Smith 
3. Financial Analyst - Finance - L. Gravelle 
4. Civil Technologist - Engineering Services - B. Pinder 
5. Clinical Ancillary Analyst - Information Systems - R. Kovacs 
6. Financial Analyst - Information Systems - C. McGrath 
7. Computer Support Specialist II (Applications) - Information Systems - Vacant 
8. Computer Support Specialist II (Technical - Information Systems - K. Peplinski 
9. Computer Support Specialist III (Technical) - Information Systems - R. Laing 
10. | Costing Coordinator - Case Costing - A. Brunette 
11. Health Records Administrator, Coding & Quality Improvement - Clinical Records - 
Dube 
12. Health Records Administrator, utilization Management/Data Analyst - Clinical 
Records - S. Fortin 
13. Secretary - Quality Improvement - S. Simard 
14. Secretary, Director Clinical Coordination - Patient Services - S. King 
15. Secretary, Director Transition - Patient Services - S. Allen 
16. HRIS Coordinator - J. Lecuyer 
17. Staffing Coordinator - D. Hogan 
18. Benefits Administrator - E. Mann 
19. Benefits Administrator - Vacant 
20. Receptionist -G. Tamdeau 
21. Secretary to Staffing Coordinator - M. Bennett 
22. Payroll Clerk (McLaren site payroll) - Vacant 
4, The only issue in dispute therefore, is the appropriate bargaining unit description. At 


the hearing scheduled for this matter the parties indicated that there were no factual disputes and 
proceeded directly to submissions. At the outset, counsel on behalf of the responding party indi- 
cated that the employer wished to remain neutral on the issue of bargaining unit configuration. 


ah SEIU argued that there should be two bargaining units. One for full-time and part-time 
service workers and one for part-time and full-time office and clerical workers. Counsel argued 
that this bargaining unit configuration was appropriate. He pointed out that it reflects the history 
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of bargaining at the General and is also reflective of the employee preference at the General. In his 
view, there are no issues of viability or stability in this case as both CUPE and SEIU have a 
lengthy history at their respective locations and the employer has not expressed any concerns with 
regard to either of the two options being proposed concerning the appropriate bargaining unit 
structure. 


6. Counsel on behalf of CUPE agreed that the Board should give a great deal of weight to 
employee preference. However, he argued that the employees who CUPE represents want to con- 
tinue in an all employee unit and do not want to split up the office and clerical workers and the ser- 
vice workers into two separate units. If the Board finds that two bargaining units are appropriate 
and directs a vote on that basis, counsel argued that it would be effectively splitting the unit with- 
out giving the employees any choice in the matter. Counsel suggested that it is in the interests of 
the employees and that it makes labour relations sense to maintain one strong bargaining unit. 


ie Section 64(1) of the Act provides, in part, as follows: 
64.(1) In this section, 
“business” includes one or more parts of a business; (‘‘entreprise’’) 


‘““predecessor employer” means an employer who sells his, her or its business; (‘““employeur 
précédent’’) 


“sells” includes leases, transfers and any other manner of disposition; (“‘vend’’) 


“successor employer” means an employer to whom the predecessor employer sells the business. 
(‘‘employeur qui succéde’’) 


(1.1) This section applies when a predecessor employer sells a business to a successor employer. 


(2) If the predecessor employer is bound by a collective agreement, the successor employer is 
bound by it as if the successor employer were the predecessor employer, until the Board 
declares otherwise. 


(2.1) If the predecessor employer is a party to any of the following proceedings, the successor 
employer is a party to the proceeding as if the successor employer were the predecessor 
employer, until the Board declares otherwise: 


1. A proceeding before the Board under any Act. 


2. A proceeding before another person or body under this Act, the Hospital 
Labour Disputes Arbitration Act, the Crown Employees Collective Bargain- 
ing Act, 1993 or the Agricultural Labour Relations Act, 1994. 


3. A proceeding before the Board or another person or body relating to the 
collective agreement. 


(2.2) If the predecessor employer has given or been given a notice relating to bargaining for a 
collective agreement or has requested the appointment of a conciliation officer or mediator, the 
successor employer is considered to have given or been given the notice or to have made the 
request, until the Board declares otherwise. 


(3) If, when the predecessor employer sells the business, a trade union is the bargaining agent 
for any employees of the predecessor employer, has applied to become their bargaining agent or 
is attempting to persuade the employees to join the trade union, the trade union continues in 
the same position in respect of the business as if the successor employer were the predecessor 
employer. 


8. 
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(4) An interested person, trade union or council of trade unions may apply to the Board to 
determine, 


(a) a question concerning the scope of bargaining rights of the trade union 
referred to in subsection (3); or 


(b) aconflict in the bargaining rights of the trade union referred to in subsec- 
tion (3) and another trade union representing employees of the successor 
employer. 


(4.1) On an application under clause (4)(a), the Board may alter the composition of the bargain- 
ing unit for which the trade union referred to in subsection (3) holds bargaining rights. 


(4.2) On an application under clause (4)(b), the Board may alter the description of a bargaining” 


unit in a certificate issued to any trade union or the definition of a bargaining unit in a collective 
agreement. 


(5) An interested person, trade union or council of trade unions may apply to the Board within 
sixty days after the predecessor employer sells the business for the termination of the bargaining 
rights of the trade union referred to in subsection (3). 


(5.1) On an application under subsection (5), the Board may terminate the bargaining rights of 
the trade union only if it considers that the successor employer has changed the character of the 
business so that it is substantially different from the business of the predecessor employer. 


(6) This subsection applies if the successor employer carries on one or more other businesses 
and the successor employer intermingles the employees of the business sold to him, her or it 
with those of another business. On application, the Board may, 


(a) declare that the successor employer is no longer bound by the collective 
agreement to which the predecessor employer was bound; 


(b) determine the unit or units of employees that are appropriate for collective 
bargaining; 


(c) declare which trade union or council of trade unions, if any, becomes the 
bargaining agent for the employees in each of the bargaining units; 


(d) amend, to the extent the Board considers necessary, any certificate issued 
to a trade union or council of trade unions or any bargaining unit defined in 
any collective agreement; and 


(e) define or redefine the seniority rights under any collective agreement of the 
employees concerned. 


(7) Where a trade union or council of trade unions is declared to be the bargaining agent under 
clause (6)(c) and it is not already bound by a collective agreement with the successor employer 
with respect to the employees for whom it is declared to be the bargaining agent, it is entitled to 
give to the employer a written notice of its desire to bargain with a view to making a collective 
agreement, and the notice has the same effect as a notice under section 14. 


(8) Before disposing of any application under this section, the Board may make such inquiry, 
may require the production of such evidence and the doing of such things, or may hold such rep- 
resentation votes, as it considers appropriate. 
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There is extensive Board jurisprudence on the issue of appropriate bargaining unit con- 
figuration. This issue is dealt with in the context of applications for certification, applications to 
combine bargaining units, and, as in the case at hand, applications to determine if there has been a 
sale of a business. As was pointed out by counsel, due to the circumstances in this case, the Board 
need not consider issues such as: the access of employees to collective bargaining; the stability and 
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viability of the proposed bargaining unit structure; and the community of interest amongst the vari- 
ous employees. Both counsel argued that the employees their clients represent, preferred to main- 
tain the existing structure as they know it. Therefore “employee preference” as it has been 
expressed in the unique facts of this case, is of little assistance to the Board. It is impossible to give 
weight to this factor when there are competing views and they, in effect, cancel each other out. 


p Therefore, I am left with a choice between two long-time viable bargaining structures. 
In determining an appropriate bargaining unit configuration the Board has historically given pref- 
erence to broader based bargaining units. In Bestview Holdings, [1983] OLRB Rep. Aug. 1250, the 
Board stated: 


28. Self-determination and community of interest often favour relatively small units, but these 
are not the only relevant factors in bargaining unit design. The Board must also strive to create 
a viable structure for ongoing collective bargaining and, to this end, undue fragmentation must 
be avoided. Consolidated bargaining offers several advantages over a fragmented structure. A 
proliferation of small units may result in unnecessary work stoppages. Each time one group goes 
on strike, other employees performing jobs that are functionally dependent upon the work nor- 
mally done by strikers are brought to a halt. Even in the absence of functional integration, strik- 
ers may erect picket lines that keep other employees away from work. The likelihood of strike 
occurring increases as the number of rounds of bargaining grows, and is further enhanced by 
competition among bargaining agents. Secondly, each of several units typically becomes a sepa- 
rate seniority district, enclosed by walls which impede the movement of employees between 
jobs. In addition, broader-based structures may lower the cost and thereby increase the avail- 
ability of insurance schemes and benefit plans. A multiplicity of bargaining units also inevitably 
spawns jurisdictional disputes over the assignment of work and entails the cost of negotiating 
and applying several collective agreements. Finally, the existence of a single bargaining unit 
facilitates equitable treatment of employees doing similar jobs. 


10. In Stratford General Hospital, [1976] OLRB Rep. Sept. 459, the Board observed: 


Even where the Board has found that two competing applications propose appropriate bargain- 
ing units, it has exercised a discretion in favour of the more comprehensive bargaining unit in 
finding “the” appropriate bargaining unit for the purposes of section 6(1).... Surely where there 
are competing applications, the Board can be more concerned with the ideal characteristics of 
collective bargaining structures in that, whatever the decision, employees will not be denied 
access to the collective bargaining process. 


ale It is also of assistance to note that in Salvation Army, [1994] OLRB Rep. Jan. 85 in 
addressing the issue of appropriate bargaining unit structure in the context of an application for 
certification the Board stated: 


19. Both in Hospital for Sick Children and in later cases, the Board has explored the tension 
between bargaining structures that facilitate organizing (one of the goals of the Statute), and 
bargaining structures that are likely to be more stable and effective in the long-run (another goal 
of the Act). The former objective points to smaller employee groupings which are more readily 
organized. The latter goal points to broader-based bargaining units that have the organizational 
mass and bargaining power to survive over time and in changing market conditions. 


20. These goals must be harmonized within a framework that now recognizes that there is no 
single unique and indisputably ‘‘appropriate” unit. There are degrees of appropriateness; or to 
put the matter another way, sensible, alternative ways in which one can define the bargaining 
unit without triggering (as the Board in Hospital for Sick Children put it) ‘serious labour rela- 
tions problems”. A trade union need not seek to represent the most comprehensive or most 
appropriate bargaining unit; and as the applicant or moving party, the union has a degree of 
flexibility in deciding what unit to organize. As long as the unit it seeks does not generate seri- 
ous labour relations difficulties for the employer, it will be granted the unit it applies for. 


21. If there is one theme that has been constant in the Board’s concerns, both before and after 


1 ess 
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Hospital for Sick Children, it is the aversion to fragmentation: the sub-division of an employer’s 
enterprise into a number of separate collective bargaining components - which become separate 
seniority districts, which can lead to jurisdiction or inter-employee rivalries, which can generate 
organizational problems if one or other fragment goes on strike, which can make work-sharing 
or technological change more difficult to accommodate, and so on. Accordingly, while smaller 
sub-divisions may be appropriate in the context of a particular case, and may be necessary to 
facilitate organizing (despite the collective bargaining “downside” described above), a broader, 
more comprehensive unit will also generally be appropriate. In other words, if a trade union 
seeks a more comprehensive bargaining unit, this larger unit will usually be appropriate, and 
will very likely be accepted on the Hospital for Sick Children test, unless there are serious 
labour relations problems with it which demonstrably overwhelm the difficulties associated with 
fragmentation, or unless the larger unit applied for seems idiosyncratic or perverse. Indeed, 
unless the labour relations context is quite unusual, one would expect the more comprehensive 
bargaining unit to be presumptively appropriate, if that is what the union has organized and 
applied for; and it serves no purpose to engage in the exercise mentioned in the emphasized por- 
tion of the Hospital for Sick Children case reproduced at paragraph 18. 
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Accordingly, for all of the reasons noted in the jurisprudence it is appropriate to give 
preference to the broader based unit. Therefore, pursuant to section 64(6) of the Act, I conclude 
that the appropriate bargaining unit configuration is that proposed by CUPE and set out as the 
first option in Schedule “A” to the Memorandum of Agreement. 


In accordance with the agreement of the parties therefore the Board makes the follow- 
ing declarations and directions: 


1) A sale of a business (or businesses) within the meaning of section 64 
of the Act has occurred; 


2) There has been an intermingling of employees within the meaning of 
section 64(6) of the Act; 


3) A representation vote will be conducted to determine which union 
shall represent the employees of the employer in the following bar- 
gaining unit: 


All employees of North Bay General Hospital, in the City of North Bay, save and except 


professional medical staff, 
graduate nursing staff, 
undergraduate nursing staff, 
graduate pharmacists, 
undergraduate pharmacists, 
graduate dieticians, 

student dieticians, 


supervisors, 
persons above the rank of supervisor, 


technical personnel, 


secretary to the President/C.E.O., 

secretary to the Vice-President of Human Resources, 

secretary to the Vice-President of Finance, 

secretary to the Vice-President of Operations, 

secretary to the Vice-President of Patient Services, 

Human Resources Assistant secretary to the Director of Occupational Health, 
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employees of the Nipissing Detoxification Centre and St. Joseph’s Treatment Centre 
covered by the OLRB certificates dated 11/3/91 and 6/11/93 


and persons covered by subsisting collective agreements. 


Clarity note #1 


The parties agree that new or changed positions of a managerial or confidential nature may be 
referred to the Board under the Act and agree to be bound by the Board’s decision. 


Clarity note #2 


For the purposes of clarity, the following positions are not included in the “technical personnel” 
exclusion: recreational therapists and rehabilitation assistants (physiotherapy assistants, speech 
pathologists assistant, occupational therapist assistants), and are to be covered by the scope 
clause. 


4) The voting constituency shall consist of all employees of the 
employer who fall in the bargaining unit set out above who are 
employed as of October 12, 1995 and who continue to be so 
employed on the day of the vote. 


5) Regardless of the outcome of the vote the seniority lists of the two 
unions will be dovetailed in the new bargaining unit. 


14. This matter is referred to the Manager of Field Services for the purpose of appointing a 
Labour Relations Officer to prepare a voters’ list and conduct the vote. For the purposes of the 
voters’ list, I note that the parties have agreed that certain persons listed in Schedule “‘B”’ to the 
Memorandum of Agreement are not entitled to cast a ballot. 


LS: In the event that there are any difficulties in implementing this decision, I shall remain 
seized. 





1977-95-R; 2241-95-R; 2242-95-R; 2414-95-R United Food and Commercial Work- 
ers International Union, Local 175, Applicant v. S & R Car Rentals Toronto (Cen- 
tral) Ltd., Responding Party; United Food and Commercial Workers Interna- 
tional Union, Local 175, Applicant v. S & R Car and Truck Rentals Ltd. Toronto 
(Central), Responding Party 


Certification - Change in Working Conditions - Employer asserting that various certifica- 
tion applications should be dismissed with a bar on basis of employer theory that union improperly 
using statutory freeze as organizing tool - Board not persuaded that bar appropriate - Union granted 
leave to withdraw two of the applications, Board dismissing third application and certificate issuing 
in respect of fourth application 


BEFORE: S. Liang, Vice-Chair, and Board Members Orval R. McGuire and K. S. Brennan. 


APPEARANCES: Kelvin Kucey, Mark Flannigan, Chris Scott, Phil Palahnuk and Abdi Dahir for 
the applicant; M. E. Geiger, June Hagen, Les Dickins and Barb Kirby for the responding party. 
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DECISION OF THE BOARD; November 27, 1995 


ih These matters are all applications for certification, brought by the same applicant with 
respect to various bargaining units of employees employed by S & R Car Rentals Toronto (Cen- 
tral) Ltd. (referred to herein as ”’S & R”). A hearing was originally scheduled into Board File No. 
2414-95-R, the most recent application for certification. Since the issues raised in that Board file 
concerned the other three files, none of which had been disposed of by the time of this hearing, the 
parties agreed that this panel should hear and determine the outstanding issues relating to all of 
these applications. Since the hearing, the Labour Relations and Employment Statute Law Amena- 
ment Act, 1955 has been enacted, bringing into force the Labour Relations Act, 1995 (‘the new 
Act”). The differences between the new Act and the “old” Labour Relations Act have no bearing 
on our determinations; references to statutory provisions in this decision are references to those as 
they existed before November 10, 1995. 


PR To briefly summarize the status of these applications, Board File No. 1977-95-R is an 
application relating to all employees of S & R employed in Metropolitan Toronto, filed on August 
21, 1995. Board File Nos. 2241-95-R and 2242-95-R, which were filed on September 12, 1995, 
relate to bargaining units of employees in the Towns of Oakville and Markham respectively. In its 
response to Board File No. 1977-95-R, the employer took the position that the appropriate bar- 
gaining unit should be described to include all employees employed in the greater Metropolitan 
Toronto area which would include the Municipalities of Peel, Markham, Oshawa and Metropolitan 
Toronto. On September 18th, the parties met and discussed these three applications. The parties 
agreed to adjourn all three of these applications, with the applicant undertaking to consider the 
appropriateness of the employer’s proposed bargaining unit, which was described in the agreement 
as employees in the greater Metropolitan area, including Oakville, Milton, Vaughan and the Muni- 
cipalities of Peel, Markham, Oshawa and Metropolitan Toronto. The employer agreed to provide 
the union with a list of the employees in its proposed bargaining unit, by September 21st. On Sep- 
tember 22nd, the applicant sought leave to withdraw these three applications, and filed a new 
application, Board File No. 2414-95-R, which proposed a bargaining unit description which is iden- 
tical to the one proposed by the employer on September 18th. 


33 The parties have met with respect to Board File No. 2414-95-R. Based on the agreed 
bargaining unit, the parties understand that, subject to a further check of the membership evidence 
by the Board, the applicant is numerically in a position to receive a certificate. A hearing was 
scheduled in order to hear the evidence and submissions of the parties on certain issues raised by 
the employer, outlined below. 


4, The employer takes the position that the Board ought not to allow the applicant to with- 
draw the applications in Board File Nos. 1977-95-R, 2241-95-R and 2242-95-R and that it ought to 
instead dismiss them and impose a bar on further applications by the applicant for a period of four 
months, based on the Board’s powers under section 105(2)(i) of the Labour Relations Act. Assum- 
ing that the Board imposes such a bar, the result would be that Board File No. 2414-95-R could not 
proceed. In the alternative, if the Board chooses not to impose a bar, the employer requests that 
the Board conduct a representation vote in Board File No. 2414-95-R to dispel what it calls a 
“cloud” over the membership evidence filed by the applicant. 


af Section 105(2)(i) states that the Board has power 


to bar an unsuccessful applicant for any period not exceeding ten months from the date of the 
dismissal of the unsuccessful application, or to refuse to entertain a new application by an unsuc- 
cessful applicant or by any of the employees affected by an unsuccessful application or by any 
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person or trade union representing the employees within any period not exceeding ten months 
from the date of the dismissal of the unsuccessful application. 


6. In addition to these applications, there was a previous application (the “‘City Core 
application’), in which the union sought bargaining rights pertaining to certain downtown Toronto 
locations of the employer. This application was withdrawn by leave of the Board on August 10, 
1995. The employer agreed to the withdrawal, which occurred after two days of evidence. The 
union undertook not to file a further application which related to a bargaining unit smaller than 
Metropolitan Toronto, and the employer agreed not to seek a bar to a further application. 


e In arguing that the Board ought to impose a bar to the current application, the 
employer states that in filing this series of applications, the union has sought to ensure that the 
company has been prevented, by the provisions of section 81 of the Labour Relations Act (‘‘the 
statutory freeze’’) from altering terms and conditions of employment and in particular from imple- 
menting wage changes. The union has used this freeze, it is submitted, as an organizing tool by 
conveying to employees that it is only through unionization that they will be able to achieve better 
terms and conditions of employment. The employer acknowledges that it has no direct evidence 
that this is the union’s organizing strategy, but states that it is the only logical inference from the 
sequence of events. As part of this theory, the employer asserts that it has been clear to the union 
from the beginning what the appropriate bargaining unit is, and that it could not be anything less 
than the one which the parties have now agreed to. The applications preceding the current one, 
therefore, have been nothing but shams, designed to impose a statutory freeze and pave the way to 
an organizing effort which culminated in the current application. 


8. The employer outlined the facts on which it based its argument and the union agreed to 
virtually all of these. To the extent that there were some minor differences, they were of nuance 
only and not of any significance to our determinations. We assume for the purpose of this decision 
the accuracy of the facts as described by the employer. 


2 OK 


9. We are not persuaded that the facts support the inferences which the employer asks the 
Board to draw from them. We are not persuaded ultimately that there is any compelling reason to 
impose a bar to the current application before us, or to order a representation vote. 


10. We find no evidence for the suggestion that the union has applied for bargaining units 
which it knew to be inappropriate, with the intention of imposing a freeze and ultimately with- 
drawing the applications. Firstly, there is every indication that the appropriate bargaining unit for 
this employer is an issue which has been both uncertain, and alive. To the extent that the employer 
asserts that a unit based on the greater Metropolitan Toronto area is the only appropriate unit, it is 
an issue which has never been litigated to its conclusion. When the employer agreed to the with- 
drawal of the union’s City Core application, it was aware that the union might well file an applica- 
tion based on Metropolitan Toronto, and not the greater Metropolitan Toronto area, based on its 
undertaking. The employer accepted this possibility and agreed to have the litigation of the bar- 
gaining unit issue discontinued. 


11. Indeed, the union did what might have been expected, and followed through with appli- 
cations which related to Metropolitan Toronto, complemented by two applications pertaining to 
municipalities outside of Metropolitan Toronto. 


12: When it appeared that there was still disagreement about the bargaining unit, the 
employer and the union agreed to adjourn these three applications so that the union could consider 
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the appropriateness of the unit proposed by the employer. The employer also agreed to provide a 
list of the employees in its proposed unit to the union. It could hardly have come as a surprise that 
the union decided that it would agree to that unit. It was not an unreasonable response from the 
union to withdraw the three applications covering bargaining units which formed discrete parts of 
the unit now agreed to, and re-file an application for the broader unit. It is arguable that the union 
did not have to re-file a new application, but could have requested its membership evidence from 
the three applications to be consolidated into one of these three. Instead, it chose to start with a 
fresh application, which, besides ensuring that all of the membership evidence from the three 
applications could be taken into account, would also have ensured that all employees affected 
would have proper notice of the scope of the bargaining unit affected. We cannot conclude from its 
decision to choose this route, even taking into account all of the other facts relied upon by the 
employer here, that there was anything duplicitous or objectionable in the union’s conduct. 


13. Further, the employer bases its notion that the union knew that there was only one 
appropriate bargaining unit, on portions of the Board’s decisions in Budget Car Rental Toronto 
Limited, Board File No. 0050-94-R and 0168-94-R, decision dated July 26, 1994 (unreported) and 
Tilden Car Rental Inc., Board File No. 3963-93-R, decision dated May 16, 1994 (unreported). We 
have read those decisions and find them less than compelling as support for the proposition that, 
with respect to S & R, there is only one appropriate unit and that unit consists of the greater Met- 
ropolitan Toronto area. 


14. We might also note that although the employer states that it has taken a consistent posi- 
tion throughout as to the scope of the appropriate bargaining unit, the one to which the parties 
have agreed currently makes reference explicitly to Oakville, Milton and Vaughan, which had not 
been referred to in the employer’s responses previously. 


ibs With respect to the notion that the union sought to keep the employer in a state of 
“perpetual freeze” in order to assist its organizing efforts, the facts do not lead to this conclusion. 
First, if this had been the intention, the union would hardly have wished to withdraw its City Core 
application before the date on which it filed the Metropolitan Toronto application. In fact, there 
was a “gap” in the period of any statutory freeze between the dates that these two applications 
were alive. 


16. Further, the employer has itself taken the position that the very changes to terms and 
conditions of employment that it alleges the union sought to freeze during its organizing drive, 
were not in any event prohibited by the provisions of section 81 of the Act. In its memorandum to 
employees of September 19th, the employer states that it has determined that it is legally entitled 
to implement its planned increases in wages and benefits, and that these would be implemented 
immediately. 


17: As well, the employer’s theory is that the union has used the lack of increases as a tool 
in its organizing campaign, representing to employees that it will only be through union representa- 
tion that they will gain better terms and conditions of employment. Not only is there admittedly a 
complete lack of any evidence that the union made any such representations, it cannot be inferred 
from the facts before us. In fact, on August 21st, the company sent a memorandum to its employ- 
ees attributing the delay in implementing changes to the union’s City Core certification applica- 
tion, and stating that upon the withdrawal of this application the company would proceed to imple- 
ment the changes. Upon the filing of the union’s further application on August 23rd, it is certainly 
a possibility following on this sequence of events that some employees might even see the union as 
being responsible for yet a further potential delay in their receiving increases. 


18. In sum, the facts on which the employer relies in its argument do not present a compel- 
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ling case for the inferences which it asks the Board to draw. In addition to the difficulties which we 
have outlined above, it would take an extraordinarily generous view of this union’s intent and abil- 
ity to implement such calculated machinations of the Board’s processes to conclude from this that 
the union initiated all of these applications, and went through two days of evidence on one of 
them, all with the intent to use a statutory freeze as part of an organizing strategy and all with the 
prior intention of withdrawing them later. We cannot so conclude from the facts before us. 


19: The employer relies on a number of cases where the Board has discussed the circum- 
stances in which it will impose a bar to a further application for certification. These cases include: 
J. W. Crooks Company, Limited, [1972] OLRB Rep. Feb. 126; St. Joseph’s Hospital at Sarnia, 
Ontario, [1984] OLRB Rep. Sept. 1264; Sonora Cosmetics Inc. , [1982] OLRB Rep. June 954; D.J. 
Venasse Construction Limited, [1990] OLRB Rep. Apr. 419; D.J. Venasse Construction Limited, 
[1990] O.L.R.D. No. 563; R.J.R. MacDonald Inc., [1992] OLRB Rep. Apr. 503; Patchoque Plym- 
outh Hawkesbury Mills, A Division of Amoco Canada Petroleum Company Ltd., [1972] OLRB 
Rep. July 747; Fruehauf Trailer Company of Canada Limited, [1974] OLRB Rep. Jan. 6; Belair 
Restoration (Ontario) Inc. , [1992] OLRB Rep. Jan. 13 and Re Poulter v. Office Employees Interna- 
tional Union, Local 131, 65 CLLC 416,045. 


20. None of the principles in these cases lead to a conclusion that a bar is appropriate in the 
current situation. We agree with the discussion by the Board in Sonora Cosmetics regarding the 
Board’s discretion to impose a bar: 


3. The purpose of the Labour Relations Act is to encourage the practice and procedure of collec- 
tive bargaining, and certification provides a mechanism whereby a union can become estab- 
lished as the employees’ bargaining agent. Where there is no subsisting collective bargaining 
relationship, an application for certification can generally be made at any time (see section 5). 
Section 103 [now 105] provides a limited temporary bar to the exercise of statutory rights where 
the Board, in its discretion, considers it advisable; however, the Board has been reluctant to 
exercise that discretion where the employees have not had the opportunity to express their 
wishes concerning trade union representation in a Board supervised representation vote. In 
Repac Construction and Material Limited, [1978] OLRB Rep. Jan. 91 at 94 the Board summa- 
rized its approach to section 103(2)(i) (then section 92(2)(i)) as follows: 


As a general principle the Board is quite reluctant to either bar, or refuse to enter- 
tain, a subsequent application for certification filed by a previously unsuccessful appli- 
cation. Indeed, such action is usually only taken either where employee desires have 
been tested by a representation vote in which the union failed to receive sufficient 
support to be certified (See: Campbell Soup Company Ltd., [1976] OLRB Rep. Feb. 
1091), or where the union has sought to avoid an unfavourable vote result by with- 
drawing its application following the ordering of such a vote. (See: Mathias Ouellette 
56 CLLC 418,026). Exceptional circumstances may, however, also lead to the Board 
invoking the provisions of section 92(2)(i) in other situations. The leading example of 
this is the J.W. Crooks Company case, [1972] OLRB Rep. Feb. 126, where “‘in light 
of the special and extreme circumstances confronting the Board’’, namely four unsuc- 
cessful applications for certificate made by the same applicant in a little over three 
months, the Board imposed a six month bar on any future applications by the same 
applicant. In its consideration of any request pursuant to section 92(2)(i), the Board, 
concerned that the wishes of employees be given effect to, has always been careful 
not to use its authority under that section merely to punish an unsuccessful applicant 
union, even in those instances where the union may have engaged in previous irregu- 
lar or improper conduct. (See Fruehauf Trailer Company of Canada Limited, [1974] 
OLRB Rep. Jan. 6.). 


(To the same effect, see: Patchoque Plymouth Hawkesbury Mills, [1972] OLRB Rep. Nov. 794; 
Bernardine of Canada Limited, Board File 1437-75-R, decision dated January 26, 1976, - unre- 
ported; and Mor-Alice Construction Limited, [1977] OLRB Rep. Oct. 668.) 
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4. In exercising its discretion under section 103, the Board has not been blind to practical (or 
tactical) realities of the situation. A certification proceeding may appear very straight-forward to 
an experienced labour law practitioner, familiar with the Board’s rules, policies, and jurispru- 
dence, but to a layman or a union official who does not regularly appear before the Board, the 
certification process may not seem so simple. In the Board’s experience, it is neither unusual nor 
particularly surprising that from time to time, certification applications have to be withdrawn, or 
are dismissed because they are not properly launched or supported in accordance with the Act 
and Rules. But this fact alone does not justify the imposition of a bar to a further exercise of the 
employees’ statutory rights, nor does the Board’s established practice of permitting such appli- 
cations seriously inconvenience the employer. No doubt, if the union tries again, the employer 
must file a new employee list and post new notices on its premises advising employees of the 
pending application for certification. However, this is a minor inconvenience, which must be 
carefully weighed against the result of prohibiting employees from making any application at all. 
Moreover, the Board is well aware of the potential effect on the momentum of the union’s orga- 
nizing campaign if employees who have joined a union and indicated their desire for collective 
bargaining are prohibited from realizing this goal for as much as ten months. Unless there are 
exceptional circumstances which warrant prohibiting employees from proceeding with their 
attempt to organize (the J.W. Crooks Limited involved four unsuccessful applications in three 
months), the Board has been relatively lenient in imposing a bar under section 103. We are 
aware of no cases, nor did the respondent refer to any, where the Board has imposed a bar after 
the second unsuccessful application - especially where, as here, neither application ever matured 
into an actual hearing before the Board, and the employer is in the Toronto area so that there 
would be no serious inconvenience in attending at the Board offices on the day fixed for the 
hearing. 


cA The issue of a bar has always arisen in a context where an applicant has made several 
unsuccessful applications covering the same or overlapping bargaining units, as in Sonora 
Cosmetics. In balancing the policy reasons for imposing a bar and the desire not to unduly restrict 
employees’ statutory rights to organize, the Board saw no reason in that case to impose a bar after 
two unsuccessful applications. The facts of this case more closely resemble those in Sonora Cosmet- 
ics Inc. than they do those in J.W. Crooks Company, to which the Board referred in the excerpt 
above. The first application relied upon to support the request for the bar is the City Core applica- 
tion, which was withdrawn on the agreement of the parties. Next, the union filed three applications 
which must be taken together as complementary applications and not as three successive ones, 
since they cover three distinct bargaining units, Metropolitan Toronto, Markham and Oakville. 
Taken together, the three applications are consistent with the union’s undertaking not to file a sec- 
ond application which contained a bargaining unit smaller than the Metropolitan Toronto. In this 
respect, therefore, there have only been two unsuccessful applications by the applicant covering 
overlapping bargaining units, based on which the employer requests that the Board impose a bar. 
As the Board indicated in Sonora Cosmetics Inc., there are no Board cases where the Board has 
imposed a bar after a second unsuccessful application. 


Ze. In D.J. Venasse Construction Limited, the Board referred to instances where repeated 
filings of applications which are ultimately not proceeded with constitutes an abuse of process, for 
example, by keeping an employer in a perpetual “freeze” for a lengthy period of time. In the con- 
text of the other Board cases in this area, it seems unlikely to this panel that the Board in D.J. 
Venasse Construction was referring to a situation where there had only been two unsuccessful over- 
lapping applications, particularly since in that case, the Board had declined to impose a bar even 
upon the dismissal of a fifth application. 


PAY The employer asserted that if the Board had any doubts about the appropriate conclu- 
sions in this case, it ought to take into account the provisions of Bill 7, a bill proposing amend- 
ments to the Labour Relations Act. In particular, it directed the Board to provisions of that Bill 
which impose a mandatory bar of a year after an unsuccessful application for certification or the 
withdrawal of an application. It would, of course, be inappropriate to take any account of the pro- 
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visions of that Bill in applying the provisions of the Act currently in force. Not only does the Bill 
have no legal relevance to the issues before us, even as a practical matter a newly-introduced Bill is 
unlikely to be passed into law in exactly its original state [indeed, since the hearing of this applica- 
tion, changes were made prior to its enactment]. 


24. For the reasons expressed above, as well as the early stage of proceedings at which the 
request for leave to withdraw Board File Nos. 2241-95-R and 2242-95-R is made, the Board hereby 
grants leave and these files are withdrawn. Since Board File No. 1977-95-R had been processed to 
a point where the Board’s normal practice has been to dismiss, we hereby dismiss that file, but 
without a bar. 


25: Also for the reasons expressed above, we decline the employer’s request to order a rep- 
resentation vote in Board File No. 2414-95-R and we find no reason to refuse to entertain this 
application. There is nothing exhibited in the facts of this case which casts a ‘“‘cloud”’ over the cir- 
cumstances of obtaining membership evidence which has led the Board in other cases to exercise 
its discretion to order a vote. 


26: We therefore find, with respect to Board File No. 2414-95-R, that on agreement of the 
parties: 


all employees of S & R Car Rentals Toronto (Central) Ltd. in the greater Metropolitan Toronto 
area including the Cities of Oakville, Milton, Vaughan and the Municipalities of Peel, Mark- 
ham, Oshawa and Metropolitan Toronto, save and except Assistant Managers, persons above 
the rank of Assistant Manager, office, sales and clerical staff and persons in bargaining units for 
which any trade union held bargaining rights as of August 21, 1995, 


constitute a unit of employees of the employer appropriate for collective bargaining. 


yap The Board has found the applicant to be a trade union within the meaning of section 
1(1) of the Act. 
28. The Board is satisfied, on the basis of all the evidence before it, that more than fifty-five 


per cent of the employees of the responding party in the bargaining unit on September 22, 1995, 
the certification application date, had applied to become members of the applicant on or before 
that date. 


29. A certificate will issue to the applicant. 
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APPLICATIONS DISPOSED OF BY THE ONTARIO 
LABOUR RELATIONS BOARD DURING OCTOBER 1995 


APPLICATIONS FOR CERTIFICATION 
Bargaining Agents Certified Without Vote 


2810-94-R: Ontario Public Service Employees Union (Applicant) v. North Frontenac Community Services 
Corporation (Respondent) : 


Unit: “all employees of the North Frontenac Community Services Corporation in the County of Frontenac, 
save and except the Coordinator of Programs and Services and Child Care Centre Coordinator, persons above 
the ranks of Coordinator of Programs and Services and Child Care Centre Coordinator, Executive Assistant, 
Home Support Volunteers, Financial Manager and Day Care Supervisor” (22 employees in unit) 


3910-94-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Granville Constructors Ltd. and Ravico Contracting Ltd. (Respondents) 


Unit: “all construction labourers in the employ of Granville Constructors Ltd. and Ravico Contracting Ltd. in 
the industrial, commercial and institutional sector of the construction industry in the Province of Ontario, and 
all construction labourers in the employ of Granville Constructors Ltd. and Ravico Contracting Ltd. in all sec- 
tors of the construction industry in the County of Simcoe and the District Municipality of Muskoka; and the 
County of Lennox and Addington, the County of Frontenac, and the geographic Townships of Rear Leeds 
and Lansdowne, Rear of Yonge and Escott, and all lands south thereof in the United Counties of Leeds and 
Grenville, excluding the industrial, commercial and institutional sector, save and except those geographic 
areas in Board Area 18 for which any other trade union held bargaining rights as of February 7, 1995” (4 
employees in unit) 


4120-94-R: Canadian Union of Public Employees (Applicant) v. Native Child and Family Services of Toronto 
(Respondent) 


Unit: “all employees of Native Child and Family Services of Toronto in the Municipality of Metropolitan 
Toronto, save and except program coordinators and Supervisors, and persons above the rank of Program 
Coordinator and Supervisor” (17 employees in unit) (Having regard to the agreement of the parties) 


0459-95-R: Ontario Public Service Employees Union (Applicant) v. Canwood Inc. (Respondent) 

Unit: “all employees of Canwood Inc. c.o.b. as Phoenix I and Phoenix II in the Municipality of Muskoka, 
save and except Directors and persons above the rank of Director” (14 employees in unit) 

0868-95-R: Canadian Hotel and Service Workers Union (Applicant) v. Romzap Ltd. c.o.b. as Sheraton Falls- 
view Hotel & Conference Centre (Respondent) 


Unit: “all employees of Romzap Ltd. c.o.b. as Sheraton Fallsview Hotel & Conference Centre in the City of 
Niagara Falls, save and except supervisors and persons above the rank of supervisor’ (261 employees in unit) 
(Having regard to the agreement of the parties) 


1247-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 173 (Applicant) v. Niagara Falls Theatre Venture (Respondent) v. Ber- 
nard Willer (Objector) 


Unit: ‘“‘all projectionists employed by the Niagara Falls Theatre Venture in the City of Niagara Falls, save and 
except managers and persons above the rank of manager” (3 employees in unit) 


1294-95-R: United Steelworkers of America (Applicant) v. Via Personnel Services Ltd., and/or CareTech 
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Management Group of Cambridge, and Highland Manor Retirement Lodge Partnership, and 712736 Ontario 
Inc. (Respondents) 


Unit: “‘all employees of Via Personnel Services Ltd., CareTech Management Group of Cambridge, Highland 
Manor Retirement Lodge Partnership and 712736 Ontario Inc. at 110 Belsyde Avenue East, in the Town of 
Fergus, save and except supervisors, persons above the rank of supervisor, office, clerical, sales staff and 
Activity Director” (32 employees in unit) (Having regard to the agreement of the parties) 


1516-95-R: Ontario Public Service Employees Union (Applicant) v. Victorian Order of Nurses, Hamilton- 
Wentworth Branch (Respondent) 


Unit: “all employees of Victorian Order of Nurses, Hamilton-Wentworth Branch in the Regional Municipal- 
ity of Hamilton-Wentworth, save and except supervisors, persons above the rank of supervisor, persons for 
which any trade union held bargaining rights as of July 14, 1995, consumer relations co-ordinator, human 
resources administrator, administrative secretary to the Executive Director, administrative secretary - admin- 
istration, occupational health and safety co-ordinator, administrative secretary - visiting nursing program, 
administrative secretary - corporate services, secretary - community relations, administrative secretary - office 
services and building and grounds maintenance person” (451 employees in unit) (Having regard to the agree- 
ment of the parties) 


1528-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Erin Park Automotive Limited (Respondent) 


Unit: “all employees of Erin Park Automotive Limited working at 2411 Motorway Boulevard in the City of 
Mississauga, save and except supervisors, persons above the rank of supervisor, office, clerical and sales staff” 
(34 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


1753-95-R: Teamsters Local Union No. 419 (Applicant) v. Tenaquip Ltd. (Respondent) 


Unit: “all employees of Tenaquip Ltd. in the City of Mississauga, save and except supervisors, persons above 
the rank of supervisor, office and sales staff’ (9 employees in unit) 


1900-95-R: International Union of Bricklayers and Allied Craftsmen, Local 5 (Applicant) v. Robert Kelso 
c.o.b. H & R Contracting (Respondent) 


Unit: “all bricklayers and bricklayers’ apprentices in the employ of Robert Kelso c.o.b. H & R Contracting in 
the industrial, commercial and institutional sector of the construction industry in the Province of Ontario, and 
all bricklayers and bricklayers’ apprentices in the employ of Robert Kelso c.o.b. H & R Contracting in all sec- 
tors of the construction industry in the Counties of Oxford, Perth, Huron, Middlesex, Bruce and Elgin, 
excluding the industrial, commercial and institutional sector, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (9 employees in unit) 


1950-95-R: Service Employees International Union, Local 204 Affiliated with the S.E.I.U., A.F. of L., 
C.1.0., C.L.C. (Applicant) v. Sisters of St. Joseph for the Diocese of Toronto in Upper Canada (Respon- 
dent) 


Unit: “all lay employees of the Sisters of St. Joseph for the Diocese of Toronto in Upper Canada at Morrow 
Park in the Municipality of Metropolitan Toronto, save and except supervisors, persons above the rank of 
supervisor, office and clerical staff, registered and graduate nurses, physiotherapists and employees in bar- 
gaining units for which any trade union held bargaining rights as of August 18th 1995” (84 employees in unit) 
(Having regard to the agreement of the parties) 


1971-95-R: International Brotherhood of Painters and Allied Trades, Local 1671 (Applicant) v. Ed-Way Con- 
tractors Ltd. (Respondent) 


Unit: “all journeymen and apprentice painters in the employ of Ed-Way Contractors Ltd. in the industrial, 
commercial and institutional sector of the construction industry in the Province of Ontario, and all journey- 
men and apprentice painters in the employ of Ed-Way Contractors Ltd. in all sectors of the construction 
industry in the District of Thunder Bay, excluding the industrial, commercial and institutional sector, save and 
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except non-working foremen and persons above the rank of non-working foreman” (3 employees in unit) 
(Having regard to the agreement of the parties) (Clarity Note) 


2028-95-R: Canadian Union of Public Employees (Applicant) v. Temiskaming Lodge Ltd. (Respondent) 


Unit: “‘all employees of Temiskaming Lodge Ltd. in the Town of Haileybury, save and except registered and 
graduate nurses, secretary/accounting, supervisors and persons above the rank of supervisor” (70 employees 
in unit) 


2077-95-R: International Association of Heat and Frost Insulators and Asbestos Workers Local 95 (Appli- 
cant) v. All Ports Insulations & Asbestos Service Ltd. (Respondent) 


Unit: “all journeymen and apprentice insulators and asbestos workers in the employ of All Ports Insulations 
& Asbestos Service Ltd. in the industrial, commercial and institutional sector of the construction industry in 
the Province of Ontario, and all journeymen and apprentice insulators and asbestos workers in the employ of 
All Ports Insulations & Asbestos Service Ltd. in all sectors of the construction industry in the Regional 
Municipality of Niagara and that portion of the Regional Municipality of Haldimand-Norfolk coming within 
the former County of Haldimand, and in the Regional Municipality of Hamilton-Wentworth, the City of Bur- 
lington, that portion of the geographic Township of Beverly annexed by North Dumfries Township and that 
portion of the Town of Milton within the geographic Townships of Nassagaweya and Nelson, excluding the 
industrial, commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman” (16 employees in unit) 


2114-95-R: United Food & Commercial Workers International Union (Applicant) v. Larsen Transfer of Sud- 
bury Limited (Respondent) 


Unit: “all employees of the Larsen Transfer of Sudbury Limited at and out of the Regional Municipality of 
Sudbury, save and except supervisors, persons above the rank of supervisor, office and clerical staff” (20 
employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2219-95-R: Canadian Union of Public Employees (Applicant) v. Victorian Order of Nurses Eastern Lak 
Ontario Branch (Respondent) 


Unit: “all graduate and registered nurses employed in a nursing capacity by the Victorian Order of Nurses 
Eastern Lake Ontario Branch, in the City of Kingston, save and except Managers, persons above the rank of 
Manager, office and clerical staff’ (87 employees 'in unit) (Having regard to the 

agreement of the parties) 


2228-95-R: International Brotherhood of Electrical Workers (Applicant) v. General Signal Limited (Respon- 
dent) 


Unit: “all employees of General Signal Limited in the City of London, save and except supervisors, persons 
above the rank of supervisor, office and sales staff” (6 employees in unit) (Having regard to the agreement of 
the parties) 


2239-95-R: IBEW Construction Council of Ontario (Applicant) v. Columbus Electrical Contractors, Division 
of 1064186 Ontario Limited (Respondent) 


Unit: “all electricians and electricians’ apprentices in the employ of Columbus Electrical Contractors, Divi- 
sion of 1064186 Ontario Limited, in the industrial, commercial and institutional sector of the construction 
industry in the Province of Ontario, and all electricians and electricians’ apprentices in the employ of Colum- 
bus Electrical Contractors, Division of 1064186 Ontario Limited in all sectors of the construction industry in 
the Regional Municipality of Durham (except for the Towns of Ajax and Pickering), the geographic Township 
of Cavan in the County of Peterborough and the geographic Township of Manvers in the County of Victoria, 
excluding the industrial, commercial and institutional sector, save and except non-working foremen and per- 
sons above the rank of non-working foreman’’ (3 employees in unit) 


2279-95-R: Ontario Sheet Metal Workers’ Conference, Sheet Metal Workers’ International Association (Ap- 
plicants) v. Falco Stainless Steel Equipment Ltd. (Respondent) 
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Unit: ‘‘all journeymen and apprentice sheet metal workers in the employ of Falco Stainless Steel Equipment 
Ltd. in the industrial, commercial and institutional sector of the construction industry in the Province of 
Ontario, and all journeymen and apprentice sheet metal workers in the employ of Falco Stainless Steel Equip- 
ment Ltd. in all sectors of the construction industry in the Counties of Oxford, Perth, Huron, Middlesex, 
Bruce and Elgin, excluding the industrial, commercial and institutional sector, save and except non-working 
foremen and persons above the rank of non-working foreman” (2 employees in unit) 


2312-95-R: Service Employees International Union, Local 204 affiliated with the S.E.I.U., A.F. of L., 
C.1.0., C.L.C. (Applicant) v. Morrison Residence (Cheshire) Foundation (Respondent) 


Unit: “‘all employees regularly employed for not more than 24 hours per week of Morrison Residence (Che- 
shire) Foundation in the Municipality of Metropolitan Toronto, save and except supervisors, persons above 
the rank of supervisor, office and clerical staff, students employed during the school vacation period and per- 
sons for whom a trade union held bargaining rights as of September 15, 1995” (15 employees in unit) (Having 
regard to the agreement of the parties) 


2313-95-R: United Steelworkers of America (Applicant) v. Cleveland Range Ltd. (Respondent) 


Unit: “‘all employees of Cleveland Range Ltd. in the City of Vaughan, save and except supervisors, persons 
above the rank of supervisor, office, clerical, technical and sales staff’ (137 employees in unit) (Having regard 
to the agreement of the parties) 


2324-95-R: Canadian Union of Public Employees (Applicant) v. Family Crisis Shelter (Respondent) 


Unit: ‘all employees of the Family Crisis Shelter in the Regional Municipality of Waterloo, save and except 
Executive Directors, Supervisors, persons above the rank of Supervisor, Bookkeeper/Receptionist and co-op- 
erative students” (15 employees in unit) (Having regard to the agreement of the parties) 


2337-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Santa Maria 
Foods Limited (Respondent) 


Unit: “‘all employees of Santa Maria Foods Limited in the City of Belleville, save and except supervisors, per- 
sons above the rank of supervisor, office and clerical staff’ (59 employees in unit) (Having regard to the agree- 
ment of the parties) 


2339-95-R: Ontario Secondary School Teachers’ Federation (Applicant) v. Waterloo County Board of Educa- 
tion (Respondent) 


Unit: “all student service personnel, including, but not limited to Social Workers, Speech and Language 
Pathologists, Attendance Counsellors, Communication Disorder Assistants employed by the Waterloo 
County Board of Education in the Regional Municipality of Waterloo, save and except Superintendents, per- 
sons above the rank of Superintendent and all persons for whom a trade union held bargaining rights as of 
September 19, 1995” (17 employees in unit) (Having regard to the agreement of the parties) 


2349-95-R: Ontario Public Service Employees Union (Applicant) v. Niagara-on-the-Lake Hospital (Respon- 
dent) 


Unit: “‘all ambulance officer employees of the Niagara-on-the-Lake Hospital in the Town of Niagara-on-the- 
Lake, save and except Managers, persons above the rank of Manager and any persons for which any trade 
union held bargaining rights as of September 13, 1995” (10 employees in unit) (Having regard to the agree- 
ment of the parties) 


2350-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. The Ware- 
house Drugstore Ltd., c.o.b: as Hy & Zel’s (Respondent) 


Unit: “all employees of The Warehouse Drugstore Ltd., c.o.b. as Hy & Zel’s in the City of Oshawa, save and 
except Assistant Store Managers, persons above the rank of Assistant Store Manager, Point of Sale Co-ordi- 
nators, Graduate and Undergraduate Pharmacists including Pharmacy Interns and Apprentice Pharmacists”’ 
(48 employees in unit) (Having regard to the agreement of the parties) 
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2352-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Zellers Inc. 
(Respondent) 


Unit: “all employees of Zellers Inc. employed at its store located at 540 Dundas Street West, Sydney Town- 
ship, Hastings County, save and except Supervisors/Group Merchandisers, persons above the rank of 
Supervisor/Group Merchandiser, Loss Prevention Officers, Personnel Clerks, Pharmacy Managers, Graduate 
and Undergraduate Pharmacists, including Pharmacy Interns and Apprentice Pharmacists, and students 
employed in a co-operative work program” (81 employees in unit) (Having regard to the agreement of the 
parties) 


2373-95-R: Ontario Public Service Employees Union (Applicant) v. Homes First Society (Respondent) 


Unit: “all employees of Homes First Society regularly employed for not more than 24 hours per week in the 
Regional Municipality of Metropolitan Toronto, save and except Supervisors and persons above the rank of 
Supervisor, the Administrative Assistant, Financial Resources Officer, Human Resources Facilitator and 
Executive Officer, tenant employees, students employed during the school vacation period and students 
employed on a cooperative program from school, college or university” (12 employees in unit) (Having regard 
to the agreement of the parties) 


2392-95-R: Canadian Union of Postal Workers (Applicant) v. Mister Gallant Services Ltd. (Respondent) 


Unit: “all employees of Mister Gallant Services Ltd., in the City of Wind of Windsor, save and except super- 
visors, persons above the rank of supervisor and clerical staff” (8 employees in unit) (Having regard to the 
agreement of the parties) 


2420-95-R: United Food and Commercial Workers International Union (Applicant) v. 1124828 Ontario Inc. 
c.0.b. as Loeb Club Plus (Respondent) 


Unit: “all employees of 1124828 Ontario Inc. c.o.b. as Loeb Club Plus in the Corporation of the Town of 
Blind River, save and except Managers, persons above the rank of Manager and the Bookkeeper” (23 
employees in unit) (Having regard to the agreement of the parties) 


2437-95-R: L’ Association des enseignantes et des enseignants franco-ontariens (Applicant) v. Le Conseil des 
écoles séparées du district de Sudbury (Respondent) 


Unit: “les enseignantes et les enseignants suppléants qualifiés a l’emploi du Conseil des écoles séparées du 
district de Sudbury dans ses écoles élémentaires et secondaires oi le francais est la langue d’enseignement en 
conformité avec la partie XII de la Loi sur l'éducation” (133 employees in unit) 


2441-95-R: Ontario Public Service Employees Union (Applicant) v. St. Joseph’s Health Centre of Sarnia (Re- 
spondent) 


Unit: “all paramedical employees of the St. Joseph’s Health Centre of Sarnia in the City of Sarnia, save and 
except supervisors, persons above the rank of supervisor and employees for which any trade union held bar- 
gaining rights as of September 25, 1995” (104 employees in unit) (Having regard to the agreement of the 
parties) 


2442-95-R: Teamsters Local Union No. 230, Ready Mix, Building Supply, Hydro & Construction Drivers, 
Warehousemen & Helpers (Applicant) v. Lafarge Construction Materials Division of Lafarge Canada Inc. 


(Respondent) 


Unit: “all truck drivers of Lafarge Construction Materials Division of Lafarge Canada Inc. at Vankleek Hill 
and Bourget sites in the United Counties of Prescott and Russell, save and except foremen, persons above the 
rank of foreman, batcher dispatcher, office and sales staff’ (5 employees in unit) (Having regard to the agree- 
ment of the parties) 


2443-95-R: Ontario Public Service Employees Union (Applicant) v. Murray McKinnon Foundation (Respon- 
dent) 
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Unit: “‘all employees of Murray McKinnon Foundation in the Village of Millbrook in the County of Peterbor- 
ough and in the City of Oshawa in the Regional Municipality of Durham, save and except supervisors and 
persons above the rank of supervisor, maintenance workers and office and clerical employees” (52 employees 
in unit) (Having regard to the agreement of the parties) 


2465-95-R: Wilfred Laurier University Staff Association (Applicant) v. Wilfrid Laurier Sy and Water- 
loo Lutheran Seminary (Respondent) 


Unit: ‘‘all office, clerical and technical employees of Wilfrid Laurier University in the Regional Municipality 
of Waterloo and the City of Barrie, save and except managers, persons above the rank of manager, security 
guards, persons employed by Wilfrid Laurier University Student Union, persons employed by Waterloo 
Lutheran Seminary, persons employed in a confidential capacity in matters relating to labour relations and 
persons in bargaining units for which any trade union held bargaining rights as of September 27, 1995” (294 
employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2478-95-R: Ontario Nurses’ Association (Applicant) v. Ontario Cancer Treatment and Research Foundation, 
London Regional Cancer Centre (Respondent) v. Group of Employees (Objectors) 


Unit: “all Radiation Therapists, X-ray Technicans, Phlebotomists, Haematology Laboratory Technologists 
working in the positions of Radiation Therapist, X-ray Technician, Phlebotomist and Haematology Labora- 
tory Technologist, Registered Practical Nurses working in a nursing capacity employed by Ontario Cancer 
Treatment and Research Foundation, London Regional Cancer Centre at its 790 Commissioners Road East 
location in the City of London, save and except Supervisors and persons above the rank of Supervisor’ (43 
employees in unit) (Having regard to the agreement of the parties) 


2482-95-R: Ontario Nurses’ Association (Applicant) v. Parkview Nursing Centre (Respondent) 


Unit: “‘all Registered and Graduate Nurses employed by Parkview Nursing Centre in the City of Hamilton, 
save and except Assistant Directors of Care and persons above the rank of Assistant Director of Care” (6 
employees in unit) (Having regard to the agreement of the parties) 


2485-95-R: Canadian Union of Public Employees (Applicant) v. Hamilton-Wentworth Children’s Aid Society 
(Respondent) 


Unit: “all office and clerical employees of the Hamilton-Wentworth Children’s Aid Society in the Regional 
Municipality of Hamilton-Wentworth, save and except Secretary to the Assistant Director of Services, Secre- 
taries to Directors, Administrative Assistant and persons for whom a trade union held bargaining rights on 
September 28, 1995” (22 employees in unit) 


2489-95-R: United Steelworkers of America (Applicant) v. Keele Street Bingo Country Inc. (Respondent) 


Unit: “‘all employees of Keele Street Bingo Country Inc. located at 2355 Keele Street in the Municipality of 
Metropolitan Toronto, save and except Managers, persons above the rank of Manager, office and clerical 
staff’ (23 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2503-95-R: IWA - Canada (Applicant) v. Pannill Veneer Co. Limited (Respondent) 


Unit: “all employees of Pannill Veneer Co. Limited in the City of Kitchener, save and except supervisors, 
persons above the rank of supervisor, office and sales staff” (126 employees in unit) (Having regard to the 
agreement of the parties) 


2511-95-R: Ontario Public Service Employees Union (Applicant) v. The Salvation Army Broadview Village 
(Respondent) 


Unit: “all employees of The Salvation Army Broadview Village in the Municipality of Metropolitan Toronto, 
save and except House Managers and persons above the rank of House Manager” (69 employees in unit) 
(Having regard to the agreement of the parties) 
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2516-95-R: Ontario Secondary School Teachers’ Federation (Applicant) v. The Muskoka Board of Education 
(Respondent) 


Unit: ‘all employees of The Muskoka Board of Education engaged in maintenance service and plant opera- 
tions in the District of Muskoka, save and except Supervisors, persons above the rank of Supervisor, office 
staff, persons regularly employed for not more than 24 hours per week and students employed during the 
school vacation period” (90 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2522-95-R: United Steelworkers of America (Applicant) v. De Santis Industrial Springs & Stampings Inc. 
(Respondent) 


Unit: “‘all employees of De Santis Industrial Springs & Stampings Inc. in the Town of Caledonia, save and 
except Supervisors, persons above the rank of Supervisor, sales staff, Bookkeeper and Office Manager” (18 
employees in unit) (Having regard to the agreement of the parties) : 


2524-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. The Ware- 
house Drug Store Ltd., c.o.b. as Hy & Zel’s (Respondent) 


Unit: ‘all employees of The Warehouse Drug Store Ltd., c.o.b. as Hy & Zel’s at 8360 Kennedy Road in the 
City of Markham, save and except Assistant Store Managers, persons above the rank of Assistant Store Man- 
ager, Point of Sale Co-ordinators, Graduate and Undergraduate Pharmacists including Pharmacy Interns and 
Apprentice Pharmacists” (41 employees in unit) (Having regard to the agreement of the parties) 


2525-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Ontario Northland Transportation Commission (Respondent) 


Unit: “all employees of Ontario Northland Transportation Commission employed at the Cochrane Station 
Inn in the Town of Cochrane, save and except supervisors, persons above the rank of supervisor and persons 
in bargaining units for which any trade union held bargaining rights as of October 2, 1995” (7 employees in 
unit) (Having regard to the agreement of the parties) (Clarity Note) 


2542-95-R: Bakery, Confectionery and Tobacco Workers’ International Union, Local 264 (Applicant) v. 
674446 Ontario Ltd., c.o.b. as mmmarvelous mmmuffins (Respondent) 


Unit: “all employees of 674446 Ontario Ltd., c.o.b. as mmmarvelous mmmuffins located at 3401 Dufferin 
Street in the City of North York, save and except supervisors and persons above the rank of supervisor” (9 
employees in unit) (Having regard to the agreement of the parties) 


2546-95-R: Canadian Union of Public Employees (Applicant) v. Women’s Habitat of Etobicoke (Respon- 
dent) 


Unit: “all employees of Women’s Habitat of Etobicoke in the Municipality of Metropolitan Toronto, save and 
except supervisors, persons above the rank of supervisor, office and clerical staff’ (27 employees in unit) 
(Having regard to the agreement of the parties) 


2551-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Sachs Automotive Components Inc. (Respondent) 


Unit: “all employees of Sachs Automotive Components Inc. in the Town of Tillsonburg, save and except 
Supervisors, persons above the rank of Supervisor, sales, engineering, office and clerical staff, persons regu- 
larly employed for not more than 24 hours per week and students employed during the school vacation 
period” (50 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2554-95-R: Ontario Secondary School Teachers’ Federation (Applicant) v. West Parry Sound Board of Edu- 
cation (Respondent) 


Unit: ‘all Plant Support Staff Unit employees employed by the West Parry Sound Board of Education in the 
District of Parry Sound regularly employed for not more than 24 hours per week, save and except Supervi- 
sors, persons above the rank of Supervisor, students employed during the school vacation period and employ- 
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ees in the bargaining unit(s) for which any trade union held bargaining rights as of October 4, 1995” (8 
employees in unit) (Having regard to the agreement of the parties) 


2567-95-R: Ontario Nurses’ Association (Applicant) v. Jewish Home for the Aged & The Terrace Baycrest 
Hospital (Respondent) 


Unit #1: “all Registered and Graduate Nurses employed in a nursing capacity at Jewish Home for the Aged 
and the Terrace at Baycrest Centre in the Municipality of Metropolitan Toronto, save and except Supervisors, 
persons above the rank of Supervisor, Nurse Clinicians and persons regularly employed for not more than 24 
hours per week”’ (30 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: (see Applications for Certification Withdrawn) 


2573-95-R: Service Employees Union, Local 478 (Applicant) v. Lady Isabelle Nursing Home Ltd. (Respon- 
dent) 


Unit: “all employees of Lady Isabelle Nursing Home Ltd. in the Town of Trout Creek, save and except 
Supervisors, persons above the rank of Supervisor, Registered Nurses, Physiotherapists, Occupational Thera- 
pists, office staff and persons in bargaining units for which any trade union held bargaining rights as of Octo- 
ber 4, 1995” (53 employees in unit) (Having regard to the agreement of the parties) 


2593-95-R: Ontario Public Service Employees Union (Applicant) v. Norfolk General Hospital (Respondent) 


Unit: “all Medical Radiological Technologists and Medical Radiological Technicians employed by Norfolk 
General Hospital (Simcoe) in the Town of Simcoe, save and except Assistant Chief Technologist, persons 
above the rank of Assistant Chief Technologist and persons for which any trade union held bargaining rights 
as of October 6, 1995” (10 employees in unit) (Having regard to the agreement of the parties) 


2633-95-R: Ontario Public Service Employees Union (Applicant) v. Alcoholism & Drug Addiction Research 
Foundation (Respondent) 


Unit: “all employees of the Alcoholism & Drug Addiction Research Foundation in the City of Mississauga, 
save and except Supervisors and persons above the rank of Supervisor” (6 employees in unit) (Having regard 
to the agreement of the parties) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


1733-95-R: Canadian Union of Public Employees (Applicant) v. Hépital Montfort (Respondent) v. Interna- 
tional Union of Operating Engineers, Local 796 (Intervener) 


Unit: “all employees of Hépital Montfort, including maintenance engineers, save and except professional 
medical staff, graduate nursing staff, undergraduate nurses, graduate pharmacists, undergraduate pharma- 
cists, graduate dieticians, student dieticians, technical personnel, office and clerical staff, supervisors, fore- 
men, persons above the rank of foremen, students employed during the school vacation periods, plant super- 
intendent, assistant plant superintendent and persons for whom any trade union held bargaining rights as of 
August 2, 1995,” (170 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 195 
Number of persons who cast ballots 109 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 105 
Number of ballots marked in favour of intervener 3 


1992-95-R: Ontario Public School Teachers’ Federation (Applicant) v. Perth County Board of Education (Re- 
spondent) 


Unit: ‘“‘all occasional teachers while employed by the Perth County Board of Education in its elementary 
panel in Perth County, save and except persons who, when they are employed as substitutes for other teach- 
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ers, are teachers as defined in the School Boards and Teachers Collective Negotiations Act” (187 employees 


in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 185 
Number of persons who cast ballots 71 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 70 
Number of segregated ballots cast by persons whose names appear on voter’s list 1 
Number of ballots marked in favour of applicant 68 
Number of ballots marked against applicant 2 
Number of ballots segregated and not counted 1 


Applications for Certification Dismissed Without Vote 


1858-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 58, Toronto (Applicant) v. Crocodile Labour Services Inc. (Respon- 
dent) 


Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


2196-95-R: United Steelworkers of America (Applicant) v. Cinram Ltd. (Respondent) v Group of Employees 
(Objectors) 


Unit #1: “‘all employees of Cinram Ltd. in the Municipality of Metropolitan Toronto, save and except super- 
visors, persons above the rank of supervisor, office, clerical and sales staff and order expeditors and/or cus- 
tomer service and security persons.” (500 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 593 
Number of persons who cast ballots 319 
Number of spoiled ballots 2 
Number of ballots marked in favour of applicant 269 
Number of ballots marked against applicant 293 
Number of ballots segregated and not counted 15 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


1839-95-R: Teamsters Local Union 938 (Applicant) v. John’s Cartage Waste Management Services Ltd. (Re- 
spondent) 


Unit: ‘‘all employees of John’s Cartage Waste Management Services Ltd. in the County of Victoria, save and 
except supervisors, persons above the rank of supervisor, office staff and students employed during school 
vacation periods” (13 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list le 
Number of persons who cast ballots 13 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 13 
Number of segregated ballots cast by persons whose names appear on voter's list 13 
Number of ballots marked in favour of applicant 6 
Number of ballots marked against applicant ff 


1925-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Auto-Pak Ltd. (Respondent) 


Unit: “all employees of Auto-Pak Ltd. in the City of Hawkesbury, save and except supervisors, persons 
above the rank of supervisor, office and clerical staff and students employed during the school vacation 
period” (15 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 16 
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Number of persons who cast ballots 16 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 16 
Number of ballots marked in favour of applicant - 
Number of ballots marked against applicant 12 


Applications for Certification Withdrawn 


4279-94-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Contract Cable 
Toronto Inc. (Respondent) 


4668-94-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Amcan Castings Limited, Burlington Division (Respondent) 


0322-95-R: Hospitality, Commercial and Service Employees Union of Canada (Applicant) v. Royal Canadian 
Legion, Ortona Branch 113 Thunder Bay, Ontario (Respondent) v. Hospitality, Commercial and Service 
Employees Union, Local 73 Chartered by Hotel Employees and Restaurant Employees International Union; 
and Hotel Employees and Restaurant Employees International Union (Interveners) 


0446-95-R: International Brotherhood of Electrical Workers, Local 586 (Applicant) v. Eastech Electric Inc. 
(Respondent) 


0921-95-R: International Brotherhood of Painters and Allied Trades and the Ontario Council of the Interna- 
tional Brotherhood of Painters and Allied Trades (Applicant) v. Sota Glazing Inc. (Respondent) 


1209-95-R: Hospitality, Commercial and Service Employees Union of Canada (Applicant) v. Saan Stores Ltd. 
(Respondent) v. Hospitality, Commercial and Service Employees Union, Local 73 chartered by Hotel 
Employees and Restaurant Employees International Union, and Hotel Employees and Restaurant Employ- 
ees International Union (Intervener) 


1732-95-R: Canadian Union of Public Employees (Applicant) v. Hépital Montfort (Respondent) v. Interna- 
tional Union of Operating Engineers, Local 796 (Intervener) 


1940-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Robert Kelso c.o.b. 
H & R Contracting (Respondent) 


2205-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. University of Western 
Ontario (Respondent) v. Canadian Union of Operating Engineers and General Workers (Intervener) 


2246-95-R: IWA - Canada (Applicant) v. Dynamic & Proto Circuits Inc. (Respondent) 


2344-95-R: United Food & Commercial Workers International Union (Applicant) v. 401139 Ontario Limited 
c.0.b. as Lockerby Transportation Group (Respondent) 


2370-95-R: Canadian Security Union (Applicant) v. Peel Condominium Corporation No. 239 (Respondent) 


2371-95-R: International Union of Bricklayers and Allied Craftsmen, Local 2, Ontario (Applicant) v. Cana- 
dian Tire Petroleum Division of Canadian Tire Corporation Limited (Respondent) 


2409-95-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Sterling Hotels International Inc. (Respondent) 


2567-95-R: Ontario Nurses’ Association (Applicant) v. Jewish Home for the Aged & The Terrace Baycrest 
Hospital (Respondent) 
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APPLICATION FOR COMBINATION OF BARGAINING UNITS 


3328-93-R: Laurentian University Faculty Association (Applicant) v. Laurentian University of Sudbury (Re- 
spondent) (Granted) 


0777-94-R: Carleton University (Applicant) v. Canadian Union of Public Employees (Respondent) 
(Withdrawn) 


0323-95-R: Hospitality, Commercial and Service Employees Union of Canada (Applicant) v. Royal Canadian 
Legion, Ortona Branch 113 Thunder Bay, Ontario (Respondent) v. Hospitality, Commercial and Service 
Employees Union, Local 73 Chartered by Hotel Employees and Restaurant Employees International Union; 
and Hotel Employees and Restaurant Employees International Union (Interveners) (Withdrawn) 


0404-95-R: Local 715 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Beatrice Foods Inc. (Respondent) 
(Withdrawn) 


0442-95-R: Canadian Union of Public Employees, Local 114 (Applicant) v. Corporation of the Borough of 
East York (Respondent) (Withdrawn) 


1124-95-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. Beaver Foods Limited 
(Respondent) (Withdrawn) 


1147-95-R: United Food and Commercial Workers International Local 175 (Applicant) v. Zellers Inc. (Re- 
spondent) (Granted) 


1154-95-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. Versa Services Ltd. (Re- 
spondent) (Withdrawn) 


1242-95-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. Can Can Food & Vend- 
ing Services Ltd. (Respondent) (Granted) 


1315-95-R: Canadian Union of Public Employees, Local 79 (Applicant) v. The Board of Governors of the 
Riverdale Hospital (Respondent) (Granted) 


1316-95-R: Canadian Union of Public Employees, Local 79 (Applicant) v. The Board of Governors of the 
Riverdale Hospital (Respondent) (Granted) 


1392-95-R: United Food and Commercial Workers International Local 175 (Applicant) v. Thrifty Canada 
Limited (Respondent) (Granted) 


1399-95-R: Local 582 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Work Wear Corporation of Canada Ltd. 
(Respondent) (Granted) 


1400-95-R: Local 715 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Coca-Cola Bottling Ltd. (Respondent) 
(Withdrawn) 


1414-95-R: Local 715 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Weston Bakeries Limited (Respondent) 
(Withdrawn) 


1629-95-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees’ Interna- 
tional Union, Local 351 (Applicant) v. Workwear Corporation of Canada Ltd., Brighton Laundry Limited, 
Faster Linen Service Ltd., K-Bro Linen Systems Inc., Model Uniform Rental Services, Topper Linen Supply 
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Limited, Whiteway Industrial Linen Service Ltd. and The Textile Rental Institute of Ontario (Respondents) 
(Withdrawn) 


1630-95-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees’ Interna- 
tional Union, Local 351 (Applicant) v. Booth Centennial Healthcare Linen Services Inc. (formerly known as 
Booth Avenue Hospital Laundry Inc. and Centennial Hospital Linen Services); London Hospital Linen Ser- 
vices Inc. and The Textile Rental Institute of Ontario (Respondents) (Withdrawn) 


1800-95-R: Ontario Public Service Employees Union (Applicant) v. The Children’s Aid Society of the County 
of Perth (Respondent) (Granted) 


1860-95-R: Brewery, General and Professional Workers Union (Applicant) v. Diversey Inc. (Respondent) 
(Granted) 


1919-95-R: Canadian Union of Public Employees and its Local 2557 (Applicant) v. The Corporation of the 
County of Lambton (Respondent) (Granted) 


1984-95-R: Power Workers’ Union, CUPE Local 1000 (Applicant) v. The Public Utilities Commission of the 
City of Sault Ste. Marie (Respondent) (Granted) 


2214-95-R: Local 429 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Jessel Foods Inc. (Respondent) (Granted) 


2314-95-R: Ontario Public Service Employees Union (Applicant) v. Madame Vanier Children’s Services (Re- 
spondent) (Granted) 


2315-95-R: Ontario Public Service Employees Union (Applicant) v. Children’s Aid Society of Ottawa- 
Carleton (Local 454) (Respondent) (Withdrawn) 


2316-95-R: Ontario Public Service Employees Union (Applicant) v. Community Living London (Respondent) 
(Granted) 


2340-95-R: Ontario Secondary School Teachers’ Federation (Applicant) v. Waterloo County Board of Educa- 
tion (Respondent) (Granted) 


2348-95-R: Service Employees International Union, Local 528 (Applicant) v. The Ontario Jockey Club (Re- 
spondent) (Withdrawn) 


2351-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. The Ware- 
house Drug Store Ltd., c.o.b. as Hy & Zel’s (Respondent) (Withdrawn) 


2353-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Zellers Inc. 
(Respondent) (Withdrawn) 


2374-95-R: Ontario Public Service Employees Union (Applicant) v. Homes First Society (Respondent) 
(Withdrawn) 


2512-95-R: Morrison Residence (Cheshire) Foundation (Applicant) v. Service Employees International 
Union, Local 204 Affiliated with the SEIU, A.F. of L., ClO, CLC (Respondent) (Withdrawn) 


2555-95-R: Ontario Secondary School Teachers’ Federation (Applicant) v. West Parry Sound Board of Edu- 
cation (Respondent) (Granted) 


2568-95-R: Ontario Nurses’ Association (Applicant) v. Jewish Home for the Aged & The Terrace Baycrest 
Hospital (Respondent) (Granted) 
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2594-95-R: Ontario Public Service Employees Union (Applicant) v. Norfolk General Hospital (Respondent) 
(Granted) 


2634-95-R: Ontario Public Service Employees Union (Applicant) v. Alcoholism & Drug Addiction Research 
Foundation (Respondent) (Granted) 


FIRST AGREEMENT - DIRECTION 


2019-95-FC: The Westin Harbour Castle Hotel (Applicant) v. Textile Processors, Service Trades, Health 
Care, Professional and Technical Employees International Union, Local 351 (Respondent) (Withdrawn) 


2572-95-FC: Service Employees Union, Local 210 (Applicant) v. Canadian Red Cross Society (Respondent) 
(Withdrawn) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


1346-90-R; 1347-90-R: Teamsters Local Union No. 419 affililated with the International Brotherhood of 
Teamsters, Chauffers, Warehousemen, and Helpers of America (Applicant) v. Steinberg Inc. (Miracle Food 
Mart Division), The Great Atlantic and pacific company of Canada Limited (Respondents) v. Retail Whole- 
sale and Department Store Union, AFL, CIO, CLC and its local 414 (Intervener) (Dismissed) 


2067-93-R; 2068-93-R: Ontario Provincial Conference of the International Union of Bricklayers and Allied 
Craftsmen (Applicant) v. Bradsil Limited, Bradsil (1967) Limited, Bradsil (1980) Limited, Bradsil Leaseholds 
Limited, Bradscot Construction Limited, Bradscot Limited, Bradscot Management Limited, Bradscot West- 
ern Limited, Bradscot Northern Limited, Bradscot (MCL) Ltd. (Respondents) (Endorsed Settlement) 


0119-94-R: International Brotherhood of Electrical Workers, Local Union 1687 (Applicant) v. 694643 Ontario 
Limited c.o.b. as O’Connor Electric and Morell Electric Ltd. (Respondents) v. Construction Workers Local 
6, affiliated with Christian Labour Association of Canada (Intervener) (Dismissed) 


0484-94-R; 1801-94-R: International Association of Bridge, Structural and Ornamental Iron Workers, Local 
765 (Applicant) v. PCL Constructors Eastern Inc.; PCL Construction Limited; PCL Industrial Constructors 
Inc; PCL Constructors Inc.; PCL Employees Holdings Ltd.; PCL Construction Holdings Ltd.; PCL Construc- 
tion Resources Inc.; PCL Construction Group Inc. (Respondents); International Union of Operating Engi- 
neers, Local 793 (Applicant) v. PCL Constructors Eastern Inc.; PCL Construction Limited; 18127 Alberta 
Limited; PCL Industrial Constructors Inc.; PCL Constructors Inc.; PCL Civil Constructors (Canada) Inc.; 
PCL Employees Holdings Ltd.; PCL Construction Holdings Ltd.; PCL Construction Resources Inc.; PCL 
Construction Group Inc. (Respondents) (Granted) 


3212-94-R: Teamsters Local Union No. 879 affiliated with The International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Delta Ready Mix Limited and Hamilton 
Ready Mix Ltd., S. McNally & Sons Limited (Respondents) (Dismissed) 


3422-94-R: Teamsters Union Local 990 affiliated with International Brotherhood of Teamsters formerly 
known as International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Ap- 
plicant) v. 656934 Ontario Ltd. c.o.b. as 1st Machinery Movers and Hi-Tek Engineered Design Transporta- 
tion Inc. formerly known as All Purpose Float Services and Donald E. Parks and Luella Parks (Respondents) 
(Terminated) 


3570-94-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Denis Brisbois Con- 
tractor (1992) Limited, Denis Brisbois Contractor Limited, Denis Brisbois Holdings Limited, 1091857 


Ontario Inc. operating as Brisbois Contractors (Respondents) (Granted) 


4223-94-R: International Brotherhood of Electrical Workers, Local 586 (Applicant) v. 2837099 Canada Inc., 
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a.k.a. Convent Glen Electric Ltd., Marois Electric (1980) Limited/Marois Electrique (1980) Limitee, Jack 
Laroche, c.o.b. as Eastech Electric (Respondents) (Withdrawn) 


4228-94-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Granville Constructors Ltd. and Ravico Contracting Ltd. (Respondents) (Granted) 


0257-95-R: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Draft Masonry (York) 
Company Limited, Draft Bricklayers Ltd., La Torre Masonry Limited, Roton Investments Limited, 952154 
Ontario Limited and Geometric Masonry Limited (Respondents) (Endorsed Settlement) 


1126-95-R: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Contract Cable 
Toronto Inc. and/or Phasecom Systems Inc. (Respondent) (Withdrawn) 


1318-95-R: United Steelworkers of America (Applicant) v. Via Personnel Services Ltd., and/or CareTech 
Management Group of Cambridge, and Highland Manor Retirement Lodge Partnership, and 712736 Ontario 
Inc. (Respondents) (Granted) 


1485-95-R: International Brotherhood of Electrical Workers, Local 804 (Applicant) v. Karl Harm Limited, 
Franlynn Installations Limited (Respondents) (Terminated) 


1586-95-R: Labourers’ International Union of North America, Local 527 (Applicant) v. The McBride Group 
Inc., 686758 Ontario Limited c.o.b. as Colonial Building Restoration (Respondents) (Withdrawn) 


2086-95-R: United Steelworkers of America (Applicant) v. Peel Paper Products Ltd., Torontario Paper Prod- 
ucts Ltd., Mario Fierro, Arnaldo Fierro, Anna Maria Felice (Respondents) (Terminated) 


2288-95-R: IBEW Construction Council of Ontario (Applicant) v. 697235 Ontario Limited c.o.b. as North- 
view Electrical Contractors and/or Karlin Investments Ltd. and/or Columbus Electric (Respondents) 
(Endorsed Settlement) 


2323-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. J-AAR Excavating 
Limited and 756949 Ontario Ltd. (Respondents) (Withdrawn) 


2612-95-R: The International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Rowilco Inc. 
c.o.b. as All-Pro Contractors and Performance Electrical Contractors Ltd. (Respondents) (Endorsed 
Settlement) 


SALE OF A BUSINESS 


1346-90-R: Teamsters Local Union No. 419 affiliated with the International Brotherhood of Teamsters, 
Chauffers, Warehousemen and Helpers of America (Applicant) v. Steinberg Inc. (Miracle Food Mart Divi- 
sion) and The Great Atlantic and Pacific Company of Canada Limited (Respondents) v. Retail, Wholesale 
and Department Store Union, AFL CIO CLC and its Local 414 (Intervener) (Dismissed) 


2067-93-R; 2068-93-R: Ontario Provincial Conference of the International Union of Bricklayers and Allied 
Craftsmen (Applicant) v. Bradsil Limited, Bradsil (1967) Limited, Bradsil (1980) Limited, Bradsil Leaseholds 
Limited, Bradscot Construction Limited, Bradscot Limited, Bradscot Management Limited, Bradscot West- 
ern Limited, Bradscot Northern Limited, Bradscot (MCL) Ltd. (Respondents) (Endorsed Settlement) 


4496-93-R: University of Guelph Staff Association (Applicant) v. University of Guelph and Lifelearn V. Inc. 
(Respondents) (Dismissed) 


0119-94-R: International Brotherhood of Electrical Workers, Local Union 1687 (Applicant) v. 694643 Ontario 
Limited c.o.b. as O’Connor Electric and Morell Electric Ltd. (Respondents) v. Construction Workers Local 
6, affiliated with Christian Labour Association of Canada (Intervener) (Dismissed) 
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0484-94-R; 1801-94-R: International Association of Bridge, Structural and Ornamental Iron Workers, Local 
765 (Applicant) v. PCL Constructors Eastern Inc.; PCL Construction Limited; PCL Industrial Constructors 
Inc; PCL Constructors Inc.; PCL Employees Holdings Ltd.; PCL Construction Holdings Ltd.; PCL Construc- 
tion Resources Inc.; PCL Construction Group Inc. (Respondents); International Union of Operating Engi- 
neers, Local 793 (Applicant) v. PCL Constructors Eastern Inc.; PCL Construction Limited; 18127 Alberta 
Limited; PCL Industrial Constructors Inc.; PCL Constructors Inc.; PCL Civil Constructors (Canada) Inc.; 
PCL Employees Holdings Ltd.; PCL Construction Holdings Ltd.; PCL Construction Resources Inc.; PCL 
Construction Group Inc. (Respondents) (Granted) 


3096-94-R: Ontario Pipe Trades Council, United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and Canada, Local 666 (Applicant) v. Garth Warren Phil- 
brick c.o.b. as G.T.D. Enterprises and/or G.T.D. and Dorval Mechanical Inc. (Respondents) (Dismissed) 


3212-94-R: Teamsters Local Union No. 879 affiliated with The International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Delta Ready Mix Limited and Hamilton 
Ready Mix Ltd., S. McNally & Sons Limited (Respondents) (Dismissed) 


3422-94-R: Teamsters Union Local 990 affiliated with International Brotherhood of Teamsters formerly 
known as International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Ap- 
plicant) v. 656934 Ontario Ltd. c.o.b. as 1st Machinery Movers and Hi-Tek Engineered Design Transporta- 
tion Inc. formerly known as All Purpose Float Services and Donald E. Parks and Luella Parks (Respondents) 
(Terminated) 


3570-94-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Denis Brisbois Con- 
tractor (1992) Limited, Denis Brisbois Contractor Limited, Denis Brisbois Holdings Limited, 1091857 
Ontario Inc. operating as Brisbois Contractors (Respondents) (Granted) 


4223-94-R: International Brotherhood of Electrical Workers, Local 586 (Applicant) v. 2837099 Canada Inc.., 
a.k.a. Convent Glen Electric Ltd., Marois Electric (1980) Limited/Marois Electrique (1980) Limitee, Jack 
Laroche, c.o.b. as Eastech Electric (Respondents) (Withdrawn) 


4228-94-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Granville Constructors Ltd. and Ravico Contracting Ltd. (Respondents) (Granted) 


4625-94-R: Ontario Public Service Employees Union (Applicant) v. St. Mary’s of the Lake Hospital (Respon- 
dent) v. Kingston General Hospital, Association of Allied Health Professionals: Ontario, The Religious Hos- 
pitallers of Saint Joseph of the Hotel Dieu of Kingston (Hotel Dieu Hospital), Employees’ Association, St. 
Mary’s of the Lake Hospital, Canadian Union of Public Employees and its Local 1974 (Interveners) (Granted) 


0257-95-R: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Draft Masonry (York) 
Company Limited, Draft Bricklayers Ltd., La Torre Masonry Limited, Roton Investments Limited, 952154 
Ontario Limited and Geometric Masonry Limited (Respondents) (Endorsed Settlement) 


1126-95-R: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Contract Cable 
Toronto Inc. and/or Phasecom Systems Inc. (Respondent) (Withdrawn) 


1485-95-R: International Brotherhood of Electrical Workers, Local 804 (Applicant) v. Karl Harm Limited, 
Franlynn Installations Limited (Respondents) (Terminated) 


1586-95-R: Labourers’ International Union of North America, Local 527 (Applicant) v. The McBride Group 
Inc. , 686758 Ontario Limited c.o.b. as Colonial Building Restoration (Respondents) (Withdrawn) 


2288-95-R: IBEW Construction Council of Ontario (Applicant) v. 697235 Ontario Limited c.o.b. as North- 
view Electrical Contractors and/or Karlin Investments Ltd. and/or Columbus Electric (Respondents) 


(Endorsed Settlement) 
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2323-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. J-AAR Excavating 
Limited and 756949 Ontario Ltd. (Respondents) (Withdrawn) 


2612-95-R: The International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Rowilco Inc. 
c.o.b. as All-Pro Contractors and Performance Electrical Contractors Ltd. (Respondents) (Endorsed 
Settlement) 


UNION SUCCESSOR RIGHTS (SUCCESSOR STATUS) 


2341-95-R: Ontario Secondary School Teachers’ Federation (Applicant) v. Waterloo County Board of Educa- 
tion (Respondent) (Withdrawn) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


0447-95-R: Paul Beaulieu (Applicant) v. International Association of Heat and Frost Insulators and Asbestos 
Workers, and the International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Respondent) v. Adam’s Industrial Insulations Ltd. (Intervener) 


Unit: “all journeymen and apprentice insulators and asbestos workers employed by Adam’s Industrial Insula- 
tions Inc. in the industrial, commercial and institutional sector of the construction industry in the Province of 
Ontario” (2 employees in unit) (Dismissed) 


0830-95-R: Ross McLennan (Applicant) v. United Food and Commercial Workers International Union, Local 
173-W (Respondent) v. Koch Transport Limited (Intervener) 


Unit: “all employees of Koch Transport Limited, except: (a) office staff and solicitor salesmen; (b) dispatch- 
ers and salaried employees; (c) foremen and those above the rank of foreman” (85 employees in unit) 
(Granted) 


Number of names of persons on revised voters’ list 98 
Number of persons who cast ballots 84 
Number of ballots marked in favour of respondent 23 
Number of ballots marked against respondent 61 
Number of names of persons on revised voters’ list 100 
Number of persons who cast ballots 82 
Number of ballots marked in favour of respondent i? 
Number of ballots marked against respondent 65 


2004-95-R: Gail Sullivan (Applicant) v. Retail Wholesale Canada, Canadian Service Sector division of the 
United Steelworkers of America, Local 414 (Respondent) v. John Spina Drugs Limited c.o.b. Shoppers Drug 
Mart (Intervener) 


Unit: “all employees of Robert Yan Ltd. c.o.b. as Shoppers Drug Mart in the City of Oshawa, save and 
except supervisors, persons above the rank of supervisor, bookkeeper and pharmacists” (22 employees in 
unit) (Granted) 


Number of names of persons on revised voters’ list 24 
Number of persons who cast ballots 23 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 23 
Number of ballots marked in favour of respondent 10 
Number of ballots marked against respondent Vie) 


2379-95-R: Timothy Nielson, John Bryan (Applicants) v. International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America and its Local Union No. 141 (Respondent) v. Rodney Ambu- 
lance Service (Intervener) (Granted) 
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2408-95-R: Joe Henderson (Applicant) v. National Automobile, Aerospace, Transportation and General 
Workers Union of Canada (CAW-Canada) (Respondent) v. UAP Inc. (Intervener) (Withdrawn) 


2506-95-R: Registered Nurses of St. Charles Village Local 089 (Applicant) v. Ontario Nurses Association 
(Respondent) v. Lanwell Property Management Ltd. (Intervener) (Withdrawn) 


2526-95-R: Robert Bradley McIlroy (Applicant) v. Canadian Security Union (Respondent) v. Intercon Secu- 
rity Ltd. (Intervener) (Dismissed) 


2552-95-R: Eleanor Leatham (Applicant) v. Canadian Union of Public Employees Local 1150 (Respondent) 
v. The Board of Education for the City of London (Intervener) (Withdrawn) 


APPLICATIONS CONCERNING REPLACEMENT WORKERS 


2192-95-U: Bricklayers and Masons’ Union, Local No. 1, Ontario of the International Union of Bricklayers 
and Allied Craftsmen and The Ontario Provincial Conference of the International Union of Bricklayers and 
Allied Craftsmen (Applicant) v. Narco Canada Inc. (Respondent) (Withdrawn) 


2193-95-U: Bricklayers and Masons’ Union, Local No. 1, Ontario of the International Union of Bricklayers 
and Allied Craftsmen and The Ontario Provincial Conference of the International Union of Bricklayers and 
Allied Craftsmen (Applicant) v. Beatty Hall Construction (Respondent) (Withdrawn) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


1617-90-U; 1830-90-U: R. Carniel et al (Applicant) v. Steinberg Inc. (Miracle Food Mart Division) and The 
Great Atlantic And Pacific Company of Canada, Limited (Respondent); Teamsters Local Union No. 419 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Applicant) v. Steinberg Inc. (Miracle Food Mart Division) and The Great Atlantic and Pacific 
Company of Canada Limited (Respondents) (Dismissed) 


2865-92-U: William Hill Jr. (Applicant) v. International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers, Local 938 (Respondent) (Dismissed) 


1741-93-U: International Brotherhood of Electrical Workers, Local Union 1788 (Applicant) v. Abroyd Com- 
munications Limited, John Verlis, Electrical Power Systems Construction Association, and Ken Spracklin 
(Respondents) v. International Association of Bridge, Structural and Ornamental Iron Workers (Intervener) 
(Withdrawn) 


3106-93-U: Stephen Grimstead et al (Applicant) v. United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United States and Canada, Local Union 527 and Ontario Hydro and 
Electrical Power Systems Construction Association (Respondents) (Dismissed) 


0989-94-U; 1817-95-U: IWA-Canada, Local 1-2693, (Applicant) v. Isadore Roy Limited and Burt Roy and 
Isadore Roy, (Respondent); IWA-Canada, Local 1-2693 (Applicant) v. Isadore Roy Limited (Respondent) 
(Withdrawn) 


1293-94-U: Fitzgerald Williams (Applicant) v. National Automobile Aerospace, Transportation and General 
Workers Union Local 112 (Respondent) v. Woodbridge Foam Corporation (Intervener) (Dismissed) 


2811-94-U: Gaetane Parps (Applicant) v. Ontario Nurses Association Local 162 and Etobicoke General Hos- 
pital (Respondents) (Dismissed) 


3216-94-U: John Philip Serdar (Applicant) v. Power Workers Union, CUPE Local 1000 and (Respondent) v. 
Ontario Hydro (Intervener) (Dismissed) 
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3258-94-U: David Whyte (Applicant) v. The Society of Ontario Hydro Professional and Administrative 
Employees and Ontario Hydro (Respondents) (Dismissed) 


3426-94-U: Gisberto Taranto (Applicant) v. The North York Foremen’s Association Local 711 (Respondent) 
v. The Corporation of the City of North York (Intervener) (Dismissed) 


3733-94-U: Zareena Husain (Applicant) v. Ontario Nurses’ Association (Respondent) v. St. Michael’s Hospi- 
tal (Intervener) (Dismissed) 


4234-94-U: Marjorie Long (Applicant) v. Lester Yearwood, Grievance Officer, Ontario Public Service 
Employees Union (Respondent) v. The Regional Municipality of Halton (Allendale Nursing Home) (Inter- 
vener) (Withdrawn) 


4243-94-U: Hospitality, Commercial and Service Employees Union, Local 73 chartered by Hotel Employees 
and Restaurant Employees International Union and Hotel Employees and Restaurant Employees Interna- 
tional Union (Applicant) v. Hospitality, Commercial and Service Employees Union of Canada and Don 
Campbell (Respondent) (Withdrawn) 


4250-94-U: Canadian Union of Public Employees and its Local 1263 (Applicant) v. Regional Municipality of 
Niagara (Homes for Senior Citizens) (Respondent) (Withdrawn) 


4276-94-U: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Reynolds-Lemmerz Industries (Respondent) 


4302-94-U: Guillaume Kibale (Applicant) v. l’ Association des professeur(e)s 4 temps partiel de Université 
d’Ottawa (Respondent) v. L’Université d’Ottawa (Intervener) (Dismissed) 


4629-94-U; 4639-94-U: Carole Hewlett, Kay Page, Bob Knox, Diane Millar, Blake Payne, Fred Wallis, Susan 
Clitheroe, Deborah Quail, Linda Clark (Applicants) v. United Steelworkers of America (Respondent) v. Bir- 
chmere Retirement Residence (Intervener); Mrs. Deanna Payne (Applicant) v. United Steelworkers of 
America (Respondent) v. Birchmere Retirement Residence (Intervener) (Dismissed) 


4647-94-U: Ronald Douglas (Applicant) v. Columbia MBF and Teamsters Local 847 (Respondents) 
(Withdrawn) 


0249-95-U: Neal C. Marin (Applicant) v. Harry S. Dhanda - President (Respondent) (Withdrawn) 


0484-95-U: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Contract Cable 
Toronto Inc. (Respondent) (Withdrawn) 


0550-95-U: Betty Spence, Apolonia Fernandes, Cathy Holmes, Rina Putzu, Josie Policelli, Maureen Shep- 
herd (Applicants) v. Gary Harrison, President Local 521 and Ontario Public Service Employees Union (Re- 
spondent) v. The Crown in Right of Ontario, as represented by Management Board of Cabinet (Intervener) 
(Dismissed) 


0794-95-U: Labourers’ International Union of North America, Local 1267 (Applicant) v. Amcan Castings 
Limited (Respondent) (Withdrawn) 


0904-95-U: Gail Ritchie (Applicant) v. Ontario Nurses’ Association (Respondent) (Withdrawn) 


0913-95-U: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Atlantic Packaging 
Products Ltd. (Respondent) (Terminated) 


0931-95-U: Ontario Public Service Employees Union (Applicant) v. Crown in Right of Ontario as represented 
by Management Board of Cabinet (Respondent) (Withdrawn) 
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0957-95-U: John Derrick Reischer (Applicant) v. United Food and Commercial Workers International Union 
Local 1000A (Respondent) v. National Grocers Co. Ltd. (Intervener) (Dismissed) 


1127-95-U: Hemlo Gold Mines Inc. 0/a Golden Giant Mine (Applicant) v. United Steelworkers of America 
(Respondent) (Withdrawn) 


1131-95-U: Drywall Acoustics Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Suburban Drywall & Acoustics Inc. (Respondent) (Withdrawn) 


1222-95-U: Paul Christensen (Applicant) v. Hamilton Motion Picture Projectionists Union, Local 303 of the 
International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of the United 
States and Canada (Respondent) (Terminated) 


1287-95-U: William J. Groulx (Applicant) v. Milk and Bread Driver, Dairy Employees Caterers and Allied 
Employees Local Union No. 647, Becker Milk Co., Becker Milk Company (Respondents) (Withdrawn) 


1327-95-U: Ontario Public Service Employees Union and its Local 436 (Applicant) v. Ministry of Community 
and Social Services Rideau Regional Centre (home for the Developmentally Handicapped) (Respondent) 
(Dismissed) 


1530-95-U: The Ontario Public Service Employees Union (Applicant) v. Trenton & District Association for 
Community Living (Respondent) (Withdrawn) 


1671-95-U: Margitta Smith (Applicant) v. Service Employees Union Local 478, AFL-CIO, CLC (Respon- 
dent) v. Leisureworld Inc. (Intervener) (Withdrawn) 


1688-95-U: IWA-Canada (Applicant) v. Green Forest Lumber Limited (Respondent) (Withdrawn) 


1690-95-U: Canadian Union of Public Employees and its Local 2204 (Applicant) v. ABC Infant and Toddler 
Centre of Ottawa (Respondent) (Withdrawn) 


1716-95-U: Ritva Aikia (Applicant) v. Ontario Secondary School Teachers Federation (O.S.S.T.F.) (Respon- 
dent) (Dismissed) 


1724-95-U: Service Employees Union Local 268 affiliated with the S.E.I.U., AF of L., C.1.0. & C.L.C. (Ap- 
plicant) v. Robin’s Foods Inc. (Respondent) (Withdrawn) 


1818-95-U: Zvonko Forjan (Applicant) v. St. Lawrence Cement, Inc. and Cement, Lime, Gypsum and Allied 
Worker’s Division of the Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers 
AFL-CIO-CFL (Respondents) (Withdrawn) 


1831-95-U: Vladimir Rogovsky & Colleagues (Applicant) v. Amalgamated Transit Union, Local #1572 (Re- 
spondent) (Withdrawn) 


1922-95-U: Laundry & Linen Drivers and Industrial Workers Local 847 affiliated with The International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. The Salvation 
Army Metropolitan Toronto Recycling Centre, Mississauga Thrift Store (Respondent) (Withdrawn) 


1939-95-U: Bonnie Armstrong-Tubman (Applicant) v. Canadian Auto Workers and The Communication, 
Energy and Paper Workers Union of Canada and its Local C.U.L.R. Local - 1 (Respondents) v. Canadian 
Labour Congress (Intervener) (Dismissed) 


1947-95-U: Colleen St. George (Applicant) v. Service Employees Union, Local 478 (Respondent) v. Leisure- 
world Inc. (Intervener) (Dismissed) 


1955-95-U: United Steelworkers of America (Applicant) v. Cinram Ltd. (Respondent) (Withdrawn) 
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1962-95-U: Donna White (Applicant) v. United Food and Commercial Workers (Respondent) (Dismissed) 


2020-95-U: The Westin Harbour Castle Hotel (Applicant) v. Textile Processors, Service Trades, Health Care, 
Professional and Technical Employees International Union, Local 351 (Respondent) (Withdrawn) 


2030-95-U: Anna Maria Triestino, Giuseppina Palombi, Angelina Dadd’Ario (Applicant) v. A.C.T.W.U. - 
Local 836 (Respondent) (Withdrawn) 


2038-95-U: United Steelworkers of America (Applicant) v. Woodstock 401 Service Centre Inc. (Respondent) 
(Withdrawn) 


2040-95-U: United Brotherhood of Carpenters and Joiners of America, Local 2000 (Applicant) v. Common- 
wealth Plywood Co. Ltd. (Respondent) (Withdrawn) 


2095-95-U; 2110-95-U: Labourers’ International Union of North America, Local 1059 (Applicant) v. Robert 
Kelso c.o.b. H & R Contracting (Respondent); International Union of Bricklayers and Allied Craftsmen, 
Local 5 (Applicant) v. Robert Kelso c.o.b. H & R Contracting (Respondent) (Withdrawn) 


2109-95-U: David L. Nind (Applicant) v. Teamsters Local 879 (Respondent) v. Columbian Chemicals Canada 
Ltd. (Intervener) (Withdrawn) 


2144-95-U: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. The Westin Harbour Castle Hotel (Respondent) (Withdrawn) 


2153-95-U: IWA - Canada (Applicant) v. Green Forest Lumber Limited (Respondent) (Withdrawn) 


2159-95-U: Service Employees International Union Local 204 (Applicant) v. Shelburne Residence (Respon- 
dent) (Withdrawn) 


2162-95-U: International Association of Heat and Frost Insulators and Asbestos Workers Local 95 (Appli- 
cant) v. All Ports Insulations & Asbestos Service Ltd. (Respondent) (Withdrawn) 


2174-95-U: Rose Forde (Applicant) v. Local No. 1, Canadian Union of Public Employees (Respondent) v. 
The Toronto Electric Commissioners (Intervener) (Withdrawn) 


2175-95-U: Ernest Wm. Barnett (Applicant) v. Bakery, Confectionery and Tobacco Workers International 
Union Local 264 (Respondent) v. Ingram & Bell Inc. (Intervener) (Withdrawn) 


2204-95-U: United Steelworkers of America (Applicant) v. Hurley Corporation (Respondent) (Withdrawn) 


2233-95-U: Francesco Nunez (Applicant) v. Steelworkers Union 8233 (Respondent) v. Canada Pipe Company 
Ltd. (Intervener) (Dismissed) 


2245-95-U: IWA - Canada (Applicant) v. Dynamic & Proto Circuits Inc. (Respondent) (Withdrawn) 


2249-95-U: Brian McRae (Applicant) v. Canadian Auto Workers Local 1132 and Joan Beuerman (Respon- 
dents) (Withdrawn) 


2325-95-U: United Food and Commercial Workers International Union, Locals 175 and 633 (Applicant) v. 
Executive Maintenance Services (Respondent) (Withdrawn) 


2365-95-U: United Food and Commercial Workers International Union (Applicant) v. Larsen Transfer of 
Sudbury Limited (Respondent) (Endorsed Settlement) 


2372-95-U: International Union of Bricklayers and Allied Craftsmen, Local 2, Ontario (Applicant) v. Cana- 
dian Tire Petroleum Division a division of Canadian Tire Corporation Limited (Respondent) (Withdrawn) 
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2377-95-U; 2378-95-U; 2469-95-U: London and District Service Workers’ Union, Local 220,S:E.1.U., A.F.L., 
C.1.0., C.L.C. (Applicant) v. Liffey Custom Coatings Inc. (Respondent) (Withdrawn) 


2391-95-U: Robert Starr, Bill Lucyk, Mark Petutis, Brian Robertson (Applicant) v. George Knotts, Terry 
Wilson, CAW, Local 222 (Respondent) (Dismissed) 


2395-95-U: International Union of Operating Engineers, Local 793 (Applicant) v. Towland-Hewitson Con- 
struction Limited (Respondent) (Withdrawn) 


2402-95-U: The Ontario Nurses’ Association (Applicant) v. Victorian Order of Nurses, Waterloo Region 
Branch (Respondent) (Withdrawn) 


2447-95-U: Dynamic & Proto Circuits Inc. (Applicant) v. WA - Canada (Respondent) ( Withdrawn) 
2456-95-U: Lloyd Smythe (Applicant) v. Liftking Inc. (Respondent) (Withdrawn) 


2459-95-U: Larsen Transfer of Sudbury Limited (Applicant) v. United Food and Commercial Workers Inter- 
national Union (Respondent) (Endorsed Settlement) 


2460-95-U: Retail Wholesale Canada, Canadian Service Sector Division of The United Steelworkers of Amer- 
ica (Applicant) v. Aboutown Cabs Limited (Respondent) (Withdrawn) 


2477-95-U: Ontario Public Service Employees Union (Applicant) v. North Halton Association for the Devel- 
opmentally Handicapped (Respondent) (Endorsed Settlement) 


2493-95-U: United Food and Commercial Workers International Union (Applicant) v. Beaumen Waste Man- 
agement (Respondent) (Terminated) 


2501-95-U: United Food and Commercial Workers International Union, Locals 175 and 633 (Applicant) v. 
Unique Communications Inc. (Respondent) (Withdrawn) 


2510-95-U: Independent Canadian Transit Union and its Local 6 (Applicant) v. The Westin Hotel (Ottawa) 
(Respondent) (Withdrawn) 


2515-95-U: David Caldwell (Applicant) v. CAW Local 222 and General Motors of Canada (Respondents) 
(Dismissed) 


2523-95-U: Francisco Garcia (Applicant) v. Royal Forming Ltd./Star Wall Ltd. (Respondents) (Dismissed) 
2549-95-U: Millicent Dixon (Applicant) v. Northwestern General Hospital (Respondent) (Dismissed) 
2558-95-U: Garry Callahan (Applicant) v. United Steelworkers of America (Respondent) (Withdrawn) 


2575-95-U: OPSEU Local #431 (Applicant) v. Kingston Psychiatric Hospital, Ministry of Health (Ontario) 
(Respondent) (Dismissed) 


2576-95-U: Hung Van Nguyen (Applicant) v. CAW Local 2163 - Unit #1 (Respondent) (Withdrawn) 


2592-95-U: Service Employees International Union, Local 204 Affiliated with the S.E.I.U., A.F. of L., 
C.I.0., C.L.C. (Applicant) v. Cooper Plating Inc. (Respondent) (Withdrawn) 


2617-95-U: Steve Tajti (Applicant) v. Bertrand Faure Ltd. (Respondent) (Dismissed) 


2631-95-U: Jim Campbell U.A.W. #44178 (Applicant) v. General Motors of Oshawa & U.A.W. Oshawa, 
Local 222 (Respondents) (Dismissed) 
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2666-95-U: Robert Starr, et al (Applicant) v. George Knotts, Terry Wilson, CAW Local 222 (Respondent) 
(Withdrawn) 


2681-95-U: Donald K. MacKinnon (Applicant) v. Chicopee Manufacturing Employees’ Association (Respon- 
dent) (Withdrawn) 


2710-95-U: Abdirazaq Mustafa (Applicant) v. Hotel Employees Restaurant Employees Union, Local 75 (Re- 
spondent) (Dismissed) 


2711-95-U: Firoz Ramji (Applicant) v. Westbury Howard Johnson Plaza Hotel (Respondent) (Dismissed) 


2720-95-U: Roland Parisee (Applicant) v. International Union of Operating Engineers and International 
Union of Operating Engineers, Local 793 (Respondent) (Dismissed) 


2749-95-U: The union members of Unique Communications Inc. (Applicant) v. United Food and Commercial 
Workers International Union Local #: 175 and 633 (Respondent) (Dismissed) 


2750-95-U: Albert Marcella (Applicant) v. C.A.W.-Canada and Lockwood Manufacturing (Respondents) 
(Dismissed) 


2761-95-U: Patricia Mae Gordon (Applicant) v. Service Employees’ International Union Local 204, Women 
In Transition (Respondents) (Dismissed) 


APPLICATION FOR INTERIM ORDER 


2161-95-M: Harold Bartlett, William Gilroy, John Ives, Thomas MacLean, Judy Mitchell, Joseph Mulhall, 
John Sprackett, Fraser Strong, Ashton Tuck and John Wabb (Applicants) v. International Brotherhood of 
Electrical Workers, Ken Woods, J.J. Barry, Tom McGreevy, Al Diggon and International Brotherhood of 
Electrical Workers, Local Union 1788, by its trustee, International Brotherhood of Electrical Workers and 
Ken Woods (Respondents) v. Ontario Hydro (Intervener) (Dismissed) 


2364-95-M: Dynamic & Proto Circuits Inc. (Applicant) v. WA - Canada (Respondent) (Dismissed) 


2435-95-M: United Steelworkers of America (Applicant) v. Pillar Plastics Limited (Respondent) (Endorsed 
Settlement) 


2461-95-M: Retail Wholesale Canada, Canadian Service Sector Division of the United Steelworkers of Amer- 
ica (Applicant) v. Aboutown Transportation Limited (Respondent) (Granted) 


2492-95-M: United Food and Commercial Workers International Union AFL/CIO C.L.C. (Applicant) v. 
Beaumen Waste Management Systems Ltd. (Respondent) (Dismissed) 


2519-95-M: Labourers’ International Union of North America, Ontario Provincial District Council, Labour- 
ers International Union of North America, Local 1267 (Applicant) v. Amcan Microprecision Die Casting 
Inc., Cascade Precision Machining Ltd., Amcan Castings Limited (Respondents) (Endorsed Settlement) 


2591-95-M: Service Employees International Union, Local 204 Affiliated with the S.E.I.U., A.F. of L., 
C.1.0., C.L.C. (Applicant) v. Cooper Plating Inc. (Respondent) (Withdrawn) 


2608-95-M: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Albula Construction 
Inc. and Ralph Allegritti (Respondent) v. Filipuzzi Masonry Ltd. (Intervener) (Dismissed) 


2698-95-M: London and District Service Workers’ Union, Local 220 (Applicant) v. Kitchener-Waterloo Habi- 
litation Services (Respondent) (Endorsed Settlement) 
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2743-95-M: Labourers International Union of North America, Local 183 (Applicant) v. Ogden Allied Ser- 
vices Inc. (Respondent) (Withdrawn) 


2747-95-M: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) and its Local 40 (Applicant) v. Gentry Knitting Mills Ltd. (Respondent) (Withdrawn) 


APPLICATIONS FOR CONSENT TO PROSECUTE 


1717-95-U: Ritva Aikia (Applicant) v. Ontario Secondary School Teachers Federation (O.S.S.T.F.) (Respon- 
dent) (Dismissed) 


APPLICATIONS FOR RELIGIOUS EXEMPTION 


0381-94-M: Arend E. Smid (Applicant) v. Ontario Public Service Employees Union and Ontario Ministry of 
Agriculture and Food (Respondents) (Granted) 


1230-95-M: Robert John Watson (Applicant) v. Ontario Public Service Employees Union, Crown in Right of 
Ontario Management Board of Cabinet, Ministry of Community & Social Services, Rideau Regional Centre 
(Respondents) (Withdrawn) 


APPLICATIONS FOR CONSENT TO EARLY TERMINATION OF 
COLLECTIVE AGREEMENT 


2283-95-M: Maple Leaf Gardens Limited (Employer) v. Laundry and Linen Drivers and Industrial Workers 
Union Local 847 (Trade Union) (Granted) 


2490-95-M: Work Wear Corporation of Canada Ltd. (Employer) v. Textile Processors, Service Trades, 
Health Care, Professional And Technical Employees International Union, Local 351 (Trade Union) 
(Granted) 


2565-95-M: Maple Leaf Gardens, Limited (Employer) v. Laundry and Linen Drivers and Industrial Workers 
Union Local 847, affiliated with The International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America (Trade Union) (Granted) 


2566-95-M: Work Wear of Canada Inc. (Employer) v. Textile Processors, Service Trades, Health Care, Pro- 
fessional and Technical Employees International Union, Local 351 (Trade Union) (Granted) 


FINANCIAL STATEMENT 


1277-95-M: Donald Paquette (Applicant) v. International Union of Operating Engineers, Local 793, & Edgar 
Doull (Respondent) (Dismissed) 


JURISDICTIONAL DISPUTES 


2116-92-JD: Labourers’ International Union of North America, Ontario Provincial District Council and Lab- 
ourers’ International Union of North America, Local 506 (Applicants) v. International Association of Bridge, 
Structural and Ornamental Ironworkers, Local 721 and Allied Architectural Systems Ltd. and Juan Garcia 
and Sons Welding Ltd. (Respondents) (Dismissed) 


2002-95-JD: Ontario Sheet Metal Workers’ & Roofers’ Conference, Sheet Metal Workers’ International 
Association, Local 537 (Applicant) v. SMC Installations, United Brotherhood of Carpenters’ and Joiners’ of 
America, Local 18 (Respondents) (Withdrawn) 
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APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


0981-94-M; 0782-95-M: Southern Ontario Newspaper Guild Local 87, The Newspaper Guild (Applicant) v. 
The Cambridge Reporter a Division of Thomson Newspapers Company Limited (Respondent); Southern 
Ontario Newspaper Guild Local 87-M, Communications, Energy and Paperworkers Union of Canada (Appli- 
cant) v. The Cambridge Reporter, a Division of Thomson Newspapers Company Limited (Respondent) 
(Endorsed Settlement) 


1456-95-M: Queensway Carleton Hospital (Applicant) v. Ontario Nurses’ Association (Respondent) 
(Endorsed Settlement) 


2052-95-M: Association of Allied Health Professionals: Ontario (Applicant) v. St. John’s Rehabilitation Hos- 
pital (Respondent) (Terminated) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 


1648-95-OH: Boris Lopoyda (Applicant) v. Herman Schrompf, Herman’s Building Centres (Respondent) 
(Dismissed) 


1894-95-OH: William Joseph Palmer (Applicant) v. Standard Products (Canada) Limited (Respondent) 
(Dismissed) 


2147-95-OH: John Cheresna (Applicant) v. Les Constructions H.G.B. Inc. (Respondent) (Granted) 


2156-95-OH: Steven Castrillo (Applicant) v. Mike Elik Limited, Canadian Tire #346 (Respondent) 
(Withdrawn) 


2491-95-OH: United Food and Commercial Workers International Union (Applicant) v. Beaumen Waste 
Management (Respondent) (Terminated) 


CONSTRUCTION INDUSTRY GRIEVANCES 


1195-91-G; 1442-91-G: Labourers’ International Union of North America on its own behalf and on behalf of 
its affiliated Local Unions in Ontario (Applicant) v. Nicholls Radtke Ltd., Marine-Banister (A Joint Venture) 
and Pipe Line Contractors Association of Canada (Respondents); International Union of Operating Engi- 
neers and its Local 793 (Applicant) v. Marine Pipeline Construction of Canada Limited, Nicholls Radtke 
Ltd., Pipe Line Contractors Association of Canada (Respondents) (Dismissed) 


2069-93-G; 2070-93-G: Ontario Provincial Conference of the International Union of Bricklayers and Allied 
Craftsmen (Applicant) v. Bradsil Limited, Bradsil (1967) Limited, Bradsil (1980) Limited, Bradsil Leaseholds 
Limited, Bradscot Construction Limited, Bradscot Limited, Bradscot Management Limited, Bradscot West- 
ern Limited, Bradscot Northern Limited, and Bradscot (MCL) Ltd. (Respondents) (Endorsed Settlement) 


3347-93-G: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Vision Masonry Inc. 
(Respondent) (Granted) 


4376-93-G; 3423-94-G: Teamsters Union Local 990 affiliated with International Brotherhood of Teamsters 
formerly known as International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Applicant) v. 656934 Ontario Ltd. c.o.b. as 1st Machinery Movers (Respondent) (Endorsed 
Settlement) 


0120-94-G: International Brotherhood of Electrical Workers, Local Union 1687 (Applicant) v. Morell Electric 
Ltd. and 694643 Ontario Limited c.o.b. as O’Connor Electric (Respondents) (Dismissed) 
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0800-94-G: International Brotherhood of Electrical Workers, Local Union 303 (Applicant) v. Adam Clark 
Limited (Respondent) (Endorsed Settlement) 


4204-94-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 71, Mike Ring, Ron McGrogan and Frank Kennedy (Applicant) 
v. D.R. Francis Plumbing Ltd. (Respondent) (Endorsed Settlement) 


4222-94-G: International Brotherhood of Electrical Workers, Local 586 (Applicant) v. 2837099 Canada Inc., 
a.k.a. Convent Glen Electric Ltd., Marois Electric (1980) Limited/Marois Electrique (1980) Limitee, Jack 
Laroche, c.o.b. as Eastech Electric (Respondents) (Withdrawn) 


4560-94-G; 0256-95-G: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Draft 
Bricklayers Ltd., Draft Masonry (York) Company Limited, La Torre Masonry Limited, Roton. Investments 
Limited, 952154 Ontario Limited and Geometric Masonry Limited (Respondents) (Endorsed Settlement) 


0072-95-G: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 (Appli- 
cant) v. Adam’s Industrial Insulations Ltd. (Respondent) (Endorsed Settlement) 


0524-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Avery Construction Lim- 
ited (Respondent) (Withdrawn) 


0786-95-G: Local 787, United Association of Journeymen and Apprentices of the Plumbing and Pipefitting 
Industry of the United States and Canada (Applicant) v. Black & McDonald Limited (Respondent) 
(Withdrawn) 


0803-95-G: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Benater Masonry Com- 
pany (Respondent) (Endorsed Settlement) 


0950-95-G: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Torino Dry- 
wall Systems (Respondent) (Withdrawn) 


1161-95-G: Drywall Acoustics Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Suburban Drywall & Acoustics Inc. (Respondent) (Withdrawn) 


1811-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. 791306 
Ontario Inc. carrying on business as Interior Projects (Respondent) (Granted) 


1959-95-G: Teamsters Local Union No. 230 affiliated with the International Brotherhood of Teamsters (Ap- 
plicant) v. Lefarge Construction Materials, a Division of Lefarge Canada Inc. (Respondent) (Withdrawn) 


2029-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Metric Steel Erectors Ltd. (Respondent) (Granted) 


2036-95-G: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Century Interiors Inc. (Respondent) (Granted) 


2122-95-G: International Brotherhood of Painters and Allied Trades Local 1824 (Applicant) v. Douglas Pes- 
tell Custom Decorations (Respondent) (Endorsed Settlement) 


2140-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Clarkson Construction 
Company Limited/BOT Construction (Canada) Limited (Respondent) (Withdrawn) 


2229-95-G: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Rexdale Drywall Ltd. (Respondent) (Granted) 


2256-95-G: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Blue Star Dry- 
wall & Acoustics Ltd. (Respondent) (Withdrawn) 
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2270-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Centennial Elec- 
tric (Respondent) (Endorsed Settlement) 


2273-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Plaza Electric II 
Ltd. (Respondent) (Endorsed Settlement) 


2294-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Central 
Ontario Drywall & Acoustic Inc. (Respondent) (Granted) 


2295-95-G: International Union of Bricklayers and Allied Craftsmen, Local 31 Ontario (Applicant) v. Step- 
On Class Flooring (Respondent) (Withdrawn) 


2322-95-G: Labourers’ International Union of North America, Local 1059 (Applicant) v. J-AAR Excavating 
Limited and 756949 Ontario Ltd. (Respondents) (Withdrawn) 


2343-95-G: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Christman & Associ- 
ates Contractors Ltd. (Respondent) (Granted) 


2358-95-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Centennial Railing (Respondent) (Withdrawn) 


2360-95-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Professional Carpentry Ltd. (Respondent) (Withdrawn) 


2362-95-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. 607015 Ontario Inc. (Respondent) (Withdrawn) 


2382-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Pro-Drain (1984) Construc- 
tion Ltd. (Respondent) (Endorsed Settlement) 


2383-95-G: Labourers’ International Union of North America Local 183 (Applicant) v. Stonehouse Masonry 
Ltd. (Respondent) (Endorsed Settlement) 


2384-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Trican Masonry Con- 
tractors Inc. (Respondent) (Endorsed Settlement) 


2398-95-G: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Disegno Construction 
Inc. (Respondent) (Endorsed Settlement) 


2455-95-G: Sheet Metal Workers’ International Association Local Union No. 285 (Applicant) v. Acura Sheet 
Metal Co. Ltd. (Respondent) (Endorsed Settlement) . 


2462-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Utility Installation Ltd. 
(Respondent) (Endorsed Settlement) 


2463-95-G: Construction Workers Local 53, CLAC (Applicant) v. Empire Roofing Corporation (Respon- 
dent) (Granted) 


2483-95-G: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 (Appli- 
cant) v. D & F Insulation Ltd. (Respondent) (Endorsed Settlement) 


2487-95-G: United Brotherhood of Carpenters and Joiners of America Local 2041 (Applicant) v. Ferano Con- 
struction Ltd. (Respondent) (Endorsed Settlement) 


2495-95-G; 2496-95-G; 2497-95-G: International Brotherhood of Electrical Workers, Local Union 353 (Appli- 
cant) v. Jay Electric Limited (Respondent) (Endorsed Settlement) 
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2509-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. X.D.G. Ltd. 
(Respondent) (Withdrawn) 


2527-95-G: Ontario Council of the International Brotherhood of Painters and Allied Trades, Local 1671 (Ap- 
plicant) v. Johnson Painting (Thunder Bay) Ltd. (Respondent) (Endorsed Settlement) 


2529-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Valentine Contrac- 
tors Limited (Respondent) (Endorsed Settlement) 


2532-95-G: International Brotherhood of Painters and Allied Trades Local 205 (Applicant) v. C.H. Heist Ltd. 
(Respondent) (Withdrawn) 


2534-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Elmara Construction Co. 
Ltd. (Respondent) (Withdrawn) 


2560-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 736 (Appli- 
cant) v. Nicholls-Radtke Ltd. (Respondent) (Withdrawn) 


2587-95-G: United Brotherhood of Carpenters and Joiners of America, Local 18 (Applicant) v. Acura Form- 
ing Ltd. (Respondent) (Endorsed Settlement) 


2588-95-G: United Brotherhood of Carpenters and Joiners of America, Local 18 (Applicant) v. Belrock Con- 
struction (Respondent) (Withdrawn) 


2611-95-G: The International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Rowilco Inc. 
c.o.b. as All-Pro Contractors and Performance Electrical Contractors Ltd. (Respondents) (Endorsed 
Settlement) 


2625-95-G: International Association of Heat and Frost Insulation and Asbestos Workers, Local 95 (Appli- 
cant) v. Applied Insulation Co. Ltd. (Respondent) (Endorsed Settlement) 


2639-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. All-Pro Mechanical Ltd. (Respondent) (Withdrawn) 


2651-95-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Aardvark Elec- 
tric Limited (Respondent) (Withdrawn) 


2653-95-G: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 (Appli- 
cant) v. Q-Tech Limited (Respondent) (Endorsed Settlement) 


2654-95-G: Labourers’ International Union of North America, Local 1059 (Applicant) v. Blue-Con Inc. (Re- 
spondent) (Endorsed Settlement) 


2693-95-G: Labourers’ International Union of North America, Local 1036 (Applicant) v. Avery Construction 
(Respondent) (Withdrawn) 


2702-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Dominion Bridge Inc. (Re- 
spondent) (Withdrawn) 


2704-95-G: Labourers’ International Union of North America Local 183 (Applicant) v. P & P Construction, 
618862 Ontario Ltd. (Respondent) (Endorsed Settlement) 


2705-95-G: Labourers’ International Union of North America, Local 506 (Applicant) v. 1000060 Ontario Lim- 
ited c.o.b. as Cobi Concrete Sawing (Respondent) (Endorsed Settlement) 
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APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


0437-94-R: International Brotherhood of Painters and Allied Trades (Applicant) v. Bradscot Construction 
Limited, Bradscot Limited, Bradscot Management Limited, Bradscot Northern Limited, Bradscot Western 
Limited, and Bradscot (MCL) Ltd., Alberto Henriques Painting & Decorating and R.D. Painting (Respon- 
dents) (Dismissed) 


3733-94-U: Zareena Husain (Applicant) v. Ontario Nurses’ Association (Respondent) v. St. Michael’s Hospi- 
tal (Intervener) (Dismissed) 


4268-94-R: Canadian Security Union (Applicant) v. Intercon Security Limited (Respondent) (Granted) 


4539-94-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 58, Toronto (Applicant) v. Ontario Place Corporation and MCA Con- 
certs Canada (Respondents) (Dismissed) 


1240-95-U: International Union of Bricklayers and Allied Craftsmen, Local 2, Toronto, Barrie and the 
Ontario Provincial Conference of the I.U.B.A.C. (Applicant) v. Fahuki Construction Incorporated (Respon- 
dent) (Denied) 


1508-95-U; 1603-95-U: IWA - Canada, Local 2693 (Applicant) v. Hill’s Greenhouse Ltd. (Respondent) 
(Dismissed) 


SECTOR DETERMINATION 


0510-92-M: Nicholls Radtke Ltd. (Applicant) v. Marine Pipeline Construction of Canada Limited, Pipeline 
Contractors Association of Canada, Labourers’ International Union of North America and its affiliated Local 
Unions, International Union of Operating Engineers, Local 793 (Respondents) v. International Association 
of Bridge, Structural and Ornamental Ironworkers, Ontario District Council, Ontario Pipe Trades Council, 
United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the United 
States and Canada, Local Union 593, International Brotherhood of Painters and Allied Trades Ontario Pro- 
vincial Council, Ontario Provincial Council of Carpenters, United Brotherhood of Carpenters and Joiners of 
America Local 1946 (Interveners) (Granted) 
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SUBJECT INDEX 


Abandonment - Accreditation - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated- Bathurst case - Application 
for judicial review dismissed 
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Accreditation - Abandonment - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated- Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD AND 
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Accreditation - Bargaining Unit - Construction Industry - Practice and Procedure - Residential 
Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting “employer date” and 
directing that employers listed on Schedules ‘“E” and “F”’ receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
LABOUR BUREAU; ONTARIO FORMWORK ASSOCIATION; RESIDENTIAL 
FRAMING ASSOCIATION; AND ONTARIO CONCRETE & DRAIN CONTRAC- 
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Arbitration - Crown Employees Collective Bargaining Act - Practice and Procedure - Unfair 
Labour Practice - Board declining to defer unfair labour practice complaint dealing with 
abolition of certain positions to Grievance Settlement Board 
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Bargaining Rights - Abandonment - Accreditation - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “F”’ in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD AND 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 894.... 1506 


Bargaining Unit - Accreditation - Construction Industry - Practice and Procedure - Residential 
Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting “employer date” and 
directing that employers listed on Schedules “‘E” and ‘“‘F” receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
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Bargaining Unit - Certification - Employee - Board finding that Discharge Planning Co-ordinator 
working at public hospital employed in confidential capacity in matters relating to labour 
relations - Discharge Planning Position excluded from bargaining unit - Final certificate 
issuing 


NIAGARA-ON-THE-LAKE GENERAL HOSPITAL; RE ONA ........00cccccccesseccececesees 1457 


Certification - Bargaining Unit - Employee - Board finding that Discharge Planning Co-ordinator 
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Certification - Certification Where Act Contravened - Constitutional Law - Intimidation and 


Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional 
Question not complying with amended Courts of Justice Act - Board not permitting 
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employer to raise constitutional challenge given late stage at which it was raised - Board 
finding that employer violating Act and true wishes of employees cannot be ascertained 
where employer holding captive audience meetings, engaging in poster campaign, making 
threats to economic benefits and job security, making various disparaging remarks about 
union, giving instructions on seeking return of union cards, initiating anti-union petition, 
and disciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.0.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ................ 1475 


Certification - Crown Employees Collective Bargaining Act - Termination - Association of Law 
Officers of the Crown (““ALOC’’) applying to represent articling students employed in 
Ontario Public Service - Board finding that articling students already represented by 
Ontario Public Service Employees Union (OPSEV) - Certification application dismissed.as 
untimely - Board also dismissing application to terminate OPSEU’s bargaining rights in 
respect of articling students on ground that Act’s provisions regarding termination after vol- 
untary recognition not applying to designation of OPSEU as bargaining agent 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY MANAGEMENT 
BOARD OF CABINET, THE; RE ASSOCIATION OF LAW OFFICERS OF THE 
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Certification - Employee - Union seeking to represent theatre’s stage employees - Board rejecting 
employer’s assertion that stage hands actually independent contractors and not “employ- 
ees” within meaning of the Act - Certificate issuing 
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Certification Where Act Contravened - Certification - Constitutional Law - Intimidation and 
Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional 
Question not complying with amended Courts of Justice Act - Board not permitting 
employer to raise constitutional challenge given late stage at which it was raised - Board 
finding that employer violating Act and true wishes of employees cannot be ascertained 
where employer holding captive audience meetings, engaging in poster campaign, making 
threats to economic benefits and job security, making various disparaging remarks about 
union, giving instructions on seeking return of union cards, initiating anti-union petition, 
and disciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.O.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ..............:. 1475 


Change in Working Conditions - Unfair Labour Practice - Board finding that employer’s discon- 
tinuation of short term benefits payable to laid off employee contrary to disability plan and 
violating statutory freeze 


PEMBROKE CIVIC HOSPITAL; RE USWA. ...........ccccccneceenecneneeeeenseneeeesenereeaeen ence 1467 


Collective Agreement - Abandonment - Accreditation - Bargaining Rights - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
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sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD AND 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 894.... 


Constitutional Law - Certification - Certification Where Act Contravened - Intimidation and 


Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional 
Question not complying with amended Courts of Justice Act - Board not permitting 
employer to raise constitutional challenge given late stage at which it was raised - Board 
finding that employer violating Act and true wishes of employees cannot be ascertained 
where employer holding captive audience meetings, engaging in poster campaign, making 
threats to economic benefits and job security, making various disparaging remarks about 
union, giving instructions on seeking return of union cards, initiating anti-union petition, 
and disciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.O.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ................ 


Construction Industry - Abandonment - Accreditation - Bargaining Rights - Collective Agree- 


ment - Construction Industry Grievance - Employer Support - Judicial Review - Natural 
Justice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD AND 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 894.... 


Construction Industry - Accreditation - Bargaining Unit - Practice and Procedure - Residential 


Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting ““employer date’’ and 
directing that employers listed on Schedules “‘E” and “‘F” receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
LABOUR BUREAU; ONTARIO FORMWORK ASSOCIATION; RESIDENTIAL 
FRAMING ASSOCIATION; AND ONTARIO CONCRETE & DRAIN CONTRAC- 
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Construction Industry - Construction Industry Grievance - Board in previous decision finding that 


employer bound by provincial agreement, but that union estopped from relying on subcon- 


1506 
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tracting provision of provincial agreement until issuance of that decision - Board not accept- 
ing employer’s argument that estoppel should apply to contracts entered into after issuance 
of decision if tendering process commenced prior to Board’s decision - Board finding that 
provincial agreement breached and allowing grievance 


TORONTO-DOMINION BANK :-REICJA, LOCAL 2050) . wicccousaesyoupieessargntomdavep vaste sues 1500 


Construction Industry - Construction Industry Grievance - Parties - Practice and Procedure - 
Union grieving alleged improper pay for overtime work - Board exercising its discretion to 
permit Metropolitan Toronto Road Builders Association (““MTRBA”) to intervene in 
referral of grievance to arbitration so as to avoid multiple proceedings and to bind MTRBA 
and its members to Board’s decision 


CANADIAN HIGHWAYS INTERNATIONAL CONSTRUCTORS; RE IUOE, 
LOCAL 793; RE METROPOLITAN TORONTO ROAD BUILDERS ASSOCIATION .. 1417 


Construction Industry - Jurisdictional Dispute - IBEW and Labourers’ union disputing assign- 
ment of certain hand digging and backfilling work at base of transmission towers during 
course of line refurbishment project - Board confirming assignment to IBEW on basis of 
economy and efficiency and because other factors considered not favouring one union or 
the other 
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Construction Industry Grievance - Abandonment - Accreditation - Bargaining Rights - Collective 
Agreement - Construction Industry - Employer Support - Judicial Review - Natural Justice 
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2331-95-G International Union of Operating Engineers, Local 793, Applicant v. 
Canadian Highways International Constructors, Responding Party v. Metropolitan 
Toronto Road Builders Association, Intervenor 


Construction Industry - Construction Industry Grievance - Parties - Practice and Proce- 
dure - Union grieving alleged improper pay for overtime work - Board exercising its discretion to 
permit Metropolitan Toronto Road Builders Association (““MTRBA”’’) to intervene in referral of 
grievance to arbitration so as to avoid multiple proceedings and to bind MTRBA and its members to 
Board’s decision 


BEFORE: Lee Shouldice, Vice-Chair, and Board Members W. N. Fraser and G. McMenemy. 


APPEARANCES: S. Wahl and M. Gallagher for the applicant; D. Bannon, J. Hanson and J. Has- 
sell for the responding party; J. Liberman for the intervenor. 


DECISION OF THE BOARD; December 21, 1995 
I. Introduction 


iB This is a referral of a grievance in the construction industry to arbitration, pursuant to 
what is now section 133 of the Labour Relations Act, 1995 (‘‘the Act’’). On October 11 and 12, 
1995, the Board entertained argument from counsel for the applicant, responding party, and the 
Metropolitan Toronto Road Builders Association (hereinafter the ““MTRBA”’) on the preliminary 
issue Of whether the MTRBA ought to be provided with status to intervene in this proceeding. The 
factual basis for the argument heard by the Board consisted of fourteen exhibits entered by the 
participants, and the testimony of Michael Gallagher, the Labour Relations Manager of the appli- 
cant (hereinafter ‘‘Local 793”’). 


II. The Facts 


Z It is appropriate at this stage to briefly set out the facts upon which this preliminary 
issue was argued. The grievance underlying this application relates to work being performed on 
what will be referred to as “the Highway 407 project’’. Highway 407 is a controlled access toll high- 
way which is currently being constructed between Highways 403 and Highway 48 in South-Central 
Ontario. Boiled down to its most fundamental elements, the grievance alleges that the responding 
party (hereinafter ““CHIC’’) has not properly paid members of Local 793 for certain overtime work 
performed on the project. 


a: The terms and conditions of employment on the Highway 407 project (as they relate to 
Local 793, at the very least) are governed by a Project Agreement dated February 28, 1995 which 
binds CHIC, Local 793, Labourers’ International Union of North America, Local 183, and Inter- 
national Brotherhood of Teamsters, Local 230. It should be noted here that there is no dispute that 
CHIC is a joint venture of four road builders: Monenco AGRA Inc., Armbro Holdings Inc., 
Dufferin Construction Company and The Foundation Company Inc. 


4. The Government of Ontario has contracted with Canadian Highways International Cor- 
poration to develop the Highway 407 project. In turn, Canadian Highways International Corpora- 
tion let a contract for the exclusive performance of all work during construction on the Highway 
407 project to CHIC. By way of a Letter of Intent executed on January 10, 1994 by the three 
above-noted unions and CHIC, the parties to that Letter of Intent indicated a desire to promote a 
construction project agreement governing the terms and conditions for employment on the High- 
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way 407 project. The Letter of Intent has appended to it a Schedule “‘A” which sets out various 
collective agreements to which the three unions are individually a signatory (including that 
between “The Metropolitan Toronto Road Builders Association and the International Union of 
Operating Engineers, Local 793 in effect from time to time”). The Letter of Intent further pro- 
vides that CHIC “agrees to recognize and be bound by” the collective agreements listed in Sched- 
ule ““A”’, and that all work on the Highway 407 project will be performed by contractors and/or 
subcontractors who are bound by the collective agreements therein listed. 


oF The Letter of Intent expressly states that the parties to that Letter will enter into a 
Project Agreement containing, amongst other things, certain modifications respecting the collec- 
tive agreements contained in Schedule “A” to the Letter. The Letter of Intent reflects an expecta- 
tion that the Project Agreement would be entered into on or before February 15, 1994. As noted 
above, a Project Agreement was subsequently entered into by the parties to the Letter of Intent, 
although not by February 15, 1994. The Project Agreement, rather than reflecting that CHIC “‘rec- 
ognizes and is bound by” the Schedule “A” collective agreements, states only that all work on the 
Highway 407 project will be performed under the Project Agreement, and that all of the terms and 
conditions in the Schedule ‘‘A” collective agreements “are incorporated and form part of this 
Project Agreement” with the amending modifications contained in the Project Agreement. One of 
the modifications in question relates to make-up time, and is raised, in part, by the grievance 
before the Board. 


6. The Project Agreement itself is effective from February 28, 1995, to April 30, 2000, and 
continues from year to year thereafter unless either party serves a notice to bargain within 60 days 
prior to April 30, 2000, or any anniversary thereof. Furthermore, the Project Agreement specifi- 
cally lays out the hourly construction labour costs for the Highway 407 project. These costs are, in 
essence, the current costs under the Schedule “‘A”’ agreements, as amended from time to time, 
with certain percentage cap increases through to April 30, 2000. A Letter of Understanding 
appended to the Project Agreement states that any terms and/or conditions of employment that 
are negotiated as part of any Schedule “A” agreement which treat the Highway 407 project less 
favourably than other construction work covered by that collective agreement will not form part of 
the Highway 407 Project Agreement. 


ve As noted above, the Board heard testimony from Mr. Michael Gallagher, Labour Rela- 
tions Manager of Local 793. Mr. Gallagher testified that during the negotiations leading up to the 
signing of the Project Agreement, CHIC indicated a desire not to be bound by the Schedule ‘‘A”’ 
collective agreements, including the MTRBA collective agreement. Mr. Gallagher stated that 
CHIC negotiators were concerned that the MTRBA could successfully challenge the Project 
Agreement if CHIC specifically agreed to be bound by the MTRBA agreement. In fact, the 
MTRBA did refer a grievance to the Board for arbitration on October 17, 1994 (Board File 2526- 
94-G), in which it grieves that the three unions violated the respective collective agreements 
between them and the MTRBA by negotiating on an individual basis with its members (in particu- 
lar, Dufferin Construction Company and The Foundation Company of Canada Limited, two of the 
four companies that are partners in the CHIC joint venture). An unfair labour practice complaint 
based on the same facts was also filed with the Board by the MTRBA (Board File 2652-94-U). 
Both of these proceedings were withdrawn, with leave of the Board and at the request of the 
MTRBA, by way of a decision dated June 7, 1995. 


8. In cross-examination Mr. Gallagher conceded that the Highway 407 project was predo- 
minately a road building project, and that the MTRBA collective agreement would be the predom- 
inate collective agreement applied on the project. He also concurred with counsel for the MTRBA 
that the collective agreement negotiations between Local 793 and the MTRBA for a renewal 
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agreement were completed by way of a Memorandum of Agreement prior to the MIT'RBA’s 
request for withdrawal of its Board proceedings in June, 1995. The renewal agreement contains a 
Letter of Understanding which provides that, if Local 793 enters into discussions with any 
employer not bound to the MTRBA collective agreement for work on special projects, which dis- 
cussions may result in the signing of an agreement which contains more favourable terms than 
those in the MTRBA agreement, then Local 793 is to consult with the MTRBA prior to signing 
any such agreement or other document which may lead to such an agreement. Mr. Gallagher con- 
firmed that the Letter of Understanding was a means of settling the grievance and unfair labour 
practice complaints filed by the MTRBA against the unions. 


9. Mr. Gallagher also agreed that the difference in wording between the Letter of Intent 
and the Project Agreement respecting the relationship between CHIC and the Schedule “A” col- 
lective agreements did not affect how Local 793 treated CHIC; and that Local 793 expects CHIC 
to observe all the terms of the MTRBA collective agreement (as modified) as if it were bound to 
the collective agreement. It was conceded that CHIC was treated no differently by Local 793 than 
any other company bound to the MTRBA agreement. Further, it was the testimony of Mr. Gal- 
lagher that construction on the Highway 407 project commenced in the summer of 1994, that 
CHIC was operating during the summer of 1994, and that it voluntarily observed the terms of the 
MTRBA agreement with Local 793, until Local 793 executed the Project Agreement in February, 
1995; 


10. On the basis of the above evidence, the issue of the granting of status to the MTRBA 
was argued before the Board. 


Ill. Decision 


ty A large number of cases were provided to the Board during argument. In our view, the 
applicable principles are outlined in the Board’s decision of Ontario Hydro, [1986] OLRB Rep. 
May 663, at paragraphs 19 to 24, which read as follows: 


19. This Board is not a court with an inherent jurisdiction to deal with any legal dispute which 
may exist between the parties who appear before it. The Board derives its jurisdiction from the 
Labour Relations Act, which provides in subsection 102(13) that: 


(13) The Board shall determine its own practice and procedure but shall give full 
opportunity to the parties to any proceedings to present their evidence and to make 
their submissions, and the Board may, subject to the approval of the Lieutenant Gov- 
ernor in Council, make rules governing its practice and procedure and the exercise of 
its powers and prescribing such forms as are considered advisable. 


Section 79 of the Board’s Rules of Procedure, R.R.O. 1980, Reg. 546, provides: 


79. The Board may direct that any person be added as a party to a proceeding or be 
served with any document, as the Board considers advisable. 


Although on a referral under section 124 the Board acts as “an arbitrator to which ... the 
Labour Relations Act applies” within the meaning of section 3(2)(d) of the Statutory Powers 
Procedure Act, R.S.O. 1980 c. 484, the Board’s jurisdiction and procedure are still determined 
by those provisions of the Labour Relations Act and Rules of Procedure which govern the 
Board’s proceedings generally: Re International Association of Heat & Frost Insulators & Asbes- 
tos Workers Local 95 and Master Insulators Association of Ontario et al. (1979), 25 O.R. (2d) 8 
(Ont. Div. Ct.), and Ontario Erectors Association et al v. International Union of Operating Engi- 
neers, Local 793, (1980) 2. A.C.W.S. (2d) 307 (Ont. Div. Ct.) 


20. Section 79 of the Board’s Rules of Procedure impose [sic] no express limit on the circum- 
stances in which the jurisdiction to add a party may be exercised, leaving it entirely in the discre- 
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tion of the Board. This section of the Rules would be inapplicable to arbitration referrals only if 
it were inconsistent with the language of section 124 of the Act. There is no inconsistency. Sec- 
tion 124 requires that an applicant be a party to the collective agreement, but it is silent as to 
who may be a party respondent or intervener. As the Board observed in Ontario Hydro, [1978] 
OLRB Rep. Mar. 304 at paragraph 7: 


7. ... It is well settled that a person whose interests may be directly and adversely 
affected by an adjudication in respect of a collective agreement is a proper party to 
those proceedings notwithstanding that he may not, strictly speaking, be one of the 
two parties to the collective agreement. In that circumstance a board of arbitration 
has a duty to give notice of its proceedings to the person or company in question and 
to afford them a full opportunity to participate. (Re Bradley and Ottawa Professional 
Fire Fighters Ass'n, (1967) 63 DLR (2d) 376 (Ont. C.A.), Re Hoogendoorn and 
Greening Metal Products and Screening Equipment Co., (1968) 65 DLR (2d) 641 
(S.C.C.).) Thus the parties to a collective agreement and the parties to proceedings 
relating to that agreement need not always be one and the same. And that is so no 
less under section 112a [now s. 124] of The Labour Relations Act than in other arbi- 
tration proceedings. 


In that case the Board held that Ontario Hydro was a proper party to a referral to arbitration of 
a grievance that Hydro had violated the provisions of a collective agreement between the 
Ontario Allied Construction Trades Council and EPSCA. The Hoogendoorn and Bradley cases 
illustrate that persons other than parties signatory to a collective agreement will have the right 
to participate in an arbitration thereunder if they are bound by the agreement and their own 
rights thereunder are directly in question and may be determined in the arbitration. There is no 
discretion in such cases to permit or deny standing as an intervener when it is sought by such 
persons - they are entitled to participate as of right. Since it involves the exercise of a discretion, 
the Board’s power under section 79 of its Rules of Procedure obviously extends to persons other 
than those entitled to participate as of right. As we understood its submission, 3-L did not claim 
it had a right to standing but, rather, that we had a broad discretion to grant it standing - a dis- 
cretion which we should exercise in their favour in the circumstances of this case. 


21. While it was well understood by all involved, it is worth noting here that the undoubted right 
of either the applicant or the respondent to involve 3-L in these proceedings as a source of evi- 
dence relevant to the issues either of them raised before the Board was not in question here. 
The question raised by 3-L’s motion was whether 3-L had or would be given the same right to 
participate as a party. Having regard to the analysis in Napev #1 of which the Divisional Court 
approved and the similar analysis in the other Board decisions referred to earlier, we were and 
are satisfied that 3-L was not entitled to standing as of right. We were and are also satisfied that 
we did have a discretion to grant 3-L standing if we considered it appropriate to do so. 


22. In deciding how to exercise its discretion to permit intervention by a person not entitled to 
intervene as of right, the Board must be sensitive to the nature and limits of the jurisdiction it 
exercises in the particular proceedings before it and, for that reason, cautious about drawing 
analogies with the courts’ experience in exercising a facially similar discretion. One of the fac- 
tors weighed by the courts in many of the cases cited by counsel for 3-L was that the effect on 
the proposed intervener of the result sought by one of the parties before the court might become 
the subject of subsequent legal proceedings in the same court involving the proposed intervener 
and one or more of the original parties; thus, by adding the proposed intervener the court could 
bind it to the result and so avoid a multiplicity of proceedings. The Board’s permitting interven- 
tion in its proceedings could only avoid a multiplicity of proceedings if the potential proceedings 
involve matters within the Board’s jurisdiction. As the Board’s jurisdiction is considerably nar- 
rower than that of the courts, there will be a narrower range of cases in which avoidance of a 
multiplicity of proceedings can weigh in favour of granting intervener status. This is clearly not 
one of those cases, as 3-L took the position that this Board would have no jurisdiction to resolve 
any of the legal issues which would or might arise between it and Hydro should this referral be 
decided in the applicant’s favour. 


23. Apart altogether from the fact that we could not adjudicate the rights inter se of the respon- 
dent and proposed intervener if the latter were permitted to participate as a party in this pro- 
ceeding, there are other important distinctions between the facts of this case and those in Union 
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Natural Gas Co. v. Chatham Gas, supra. There, the trial judgement enjoined the defendant 
from fulfilling its obligations under its contract with the sugar company which the appeal court 
ruled ought to be a party to the action. As the appeal court observed about the trial decision: 


This adjudication virtually annuls the sugar company’s agreement, or at all events 
deprives that company of any right to specific performance, and places it under such a 
disability that it cannot make an agreement with the defendants except by the permis- 
sion of the Court... 


Hydro’s primary obligation to 3-L is not to supply goods, but to pay money. No decision the 
Board would or could make in this referral would enjoin Hydro from paying money to 3-L. It is 
hard to see how any such decision would deprive 3-L of a right (if it would otherwise have one) 
to specific performance or to any other remedy for breach by Hydro of its agreement with 3-L. 
In the Union Natural Gas case, the appeal court noted that the agreement between the defen- 
dant and the sugar company was not merely an agreement for the supply of natural gas generally 
but for the supply of the particular gas obtained by the defendant from the plaintiff pursuant to 
the terms of the agreement between the latter two parties. The terms of that agreement were 
recited in the defendant’s contract with the sugar company, the defendant’s obligation to supply 
gas under the latter contract was conditional on its being able to obtain it from the plaintiff pur- 
suant to the terms of its agreement with the plaintiff and the sugar company’s contract with the 
defendant gave it the right to act in the defendant’s name to compel supply under the agreement 
between the defendant and the plaintiff. The appeal court observed that: 


... these provisions distinguish this case from others in which it might be said that a 
contract for the supply of a commercial article between two parties may be attacked 
in litigation between them without bringing in a sub-purchaser or a person to whom 
the purchaser is to hand over the article bargained for under the contract. In that case 
the remedy would be in damages, and the sub-purchaser would be expected to go into 
the market and supply himself. Here, however, while such a course might be open 
and might be taken by the sugar company - see Erie County Natural Gas 

and Fuel Co. v. Carroll, [1911] A.C. 105 - the other rights given by the contract would 
entitle the sugar company to a larger remedy than mere damages. Besides this, if the 
learned trial Judge’s view of the relations of the plaintiffs and defendants, as that of 
partners, is sustainable, then there is all the more reason why the outsider should be 
heard in his own interest, and not left in the lurch in the settlement of the partnership 
difference. 


3-L’s contract with Hydro is not intertwined in these ways with the collective agreement before 
us here. 3-L did not argue that its contractual or proprietary rights under or arising out of the 
performance of its contract with Hydro were in any way contingent on the scope of Hydro’s col- 
lective agreement obligations. It may be that Hydro might cancel its contract with 3-L if this 
referral were decided in the applicant’s favour, but that possibility exists independent of these 
proceedings, and it was not suggested that Hydro’s obligations to 3-L upon cancellation would 
be altered by a Board decision in the applicant’s favour. 


24. Proceedings before this Board under section 124 were intended by the Legislature to be an 
analogue of the private arbitration process which section 44 of the Act requires be provided for 
in each collective agreement as the final mechanism for resolving disputes over its interpreta- 
tion, application, administration or alleged violation. This arbitration process is intended to be 
private and expeditious. The concern for expedition is particularly reflected in the prompt hear- 
ing requirements of section 124. The need for expedition will ordinarily militate against permit- 
ting intervention by a third party not entitled to participate as of right. Common sense suggests, 
and experience confirms, that the time consumed in hearing a matter will increase if the number 
of participants increases, because the mechanics of conducting and even scheduling the hearing 
become more complex. The essential nature of grievance arbitration as a private system for dis- 
pute resolution also militates against permitting intervention by a third party not entitled to par- 
ticipate as of right. 


26. Having regard to the nature of the grievance arbitration process, when sitting as an arbitra- 
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tion board under section 124 of the Labour Relations Act, this Board should not permit inter- 
vention by persons who are not entitled to standing as of right except when the special circum- 
stances of the proposed intervener make it desirable from a labour relations perspective to per- 
mit such intervention. No such circumstances were demonstrated here. Accordingly, by 
telegram dated November 14, 1984, the parties and 3-L were advised that, for reasons to be 
delivered at a later date, the application of 3-L Filters Limited for standing as an intervener in 
the hearing of this arbitration referral was dismissed. These are the reasons then promised. 


Wee There are three separate bases which may support a person’s participation in a referral 
of a grievance to arbitration pursuant to section 133 of the Act. First, the parties to the collective 
agreement in question are proper parties to an application under section 133 of the Act; there can 
be no doubt of that principle. Alternatively, a person may, as of right, be entitled to participate in 
a grievance referral if it is bound by the agreement and its own rights thereunder are directly in 
question and may be determined in the arbitration proceeding. In both of the above-noted situa- 
tions the person desiring to participate is entitled to participate as of right, and there is no discre- 
tion in the Board to deny that person the opportunity to participate. 


i: However, the Board, has, as well, retained the discretion to add parties to any particu- 
lar proceeding if it determines that it is advisable to do so. As is evident from the decision of the 
Board in Ontario Hydro, supra, when exercising its discretion to add parties to a proceeding the 
Board must be cautious to exercise that discretion in a manner which recognizes the various com- 
peting interests at play, such as the desire to avoid a multiplicity of proceedings, and the necessity 
to ensure that grievance referrals made to the Board both commence and proceed in an expedi- 
tious and cost-effective fashion. As each and every case must be determined on its own factual 
base, the factors to be taken into account by the Board in deciding to exercise its discretion in 
favour of adding an intervenor to an application under section 133 of the Act cannot be (nor need 
they be) exhaustively listed. 


14. Counsel for the MTRBA asserted that his client has status to intervene as of right in this 
proceeding, on the basis that, with few modifications, the MTRBA collective agreement with 
Local 793 has been incorporated by reference into the Project Agreement, and that it is, in reality, 
those terms and conditions that the Board will be interpreting when deciding this grievance. As the 
grievance filed by Local 793 “goes to the heart of” the MTRBA collective agreement, it is asserted 
that the MTRBA ought to have status as of right to intervene in the proceeding. Counsel for the 
MTRBA suggested that if one clause out of the MTRBA agreement had been plucked out for use 
by Local 793 and CHIC for its collective agreement, the situation might be different. However, 
when the MTRBA Agreement is picked up in its entirety, with minor modifications, status follows 
as of right. Counsel for CHIC agreed that the MTRBA ought to be provided status to intervene in 
the proceeding, for the reasons set out above. 


15; We disagree that the MTRBA has status to participate in this proceeding as of right. It 
is evident to us that the collective agreement binding Local 793 and CHIC is the Project Agree- 
ment, which incorporates by reference the terms and conditions of a number of collective agree- 
ments, as modified by the Project Agreement itself. The MTRBA is not a party to that collective 
agreement. It is true that the wording in the Local 793/CHIC collective agreement is largely identi- 
cal to the wording of the Local 793/MTRBA collective agreement. This does not, however, lead us 
to the conclusion that the MTRBA has party status as of right to participate in this proceeding. 
The MTRBA is not bound by the Local 793/CHIC collective agreement and none of its members 
would be bound by the determination of the Board in this proceeding. Accordingly, the rights of 
the MTRBA and its members are not directly affected by the arbitration; nor may the rights under 
the MTRBA collective agreement with Local 793 be determined in this proceeding. In that light, 
the assertion that the MTRBA has a right to participate in this proceeding must fail. 
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16. The question remains as to whether the Board ought to provide the MTRBA status to 
intervene in this proceeding, in the exercise of its discretion to do so pursuant to Rule 26 of the 
Board’s Rules of Procedure. Counsel for the MTRBA argued in the alternative that to grant 
intervenor status to his client made sense, in order to avoid a multiplicity of proceedings with 
respect to the same language binding MTRBA members and Local 793. Counsel submitted that his 
client and its members could be placed in a difficult position in the future should CHIC lose this 
grievance arbitration to Local 793, as a subsequent grievance by Local 793 against a member of the 
MTRBA would be bolstered by the Board’s decision in this proceeding. In counsel’s submission, it 
makes labour relations sense in this proceeding to permit all of those governed by the language in 
question to participate in this arbitration. 


Ly. Counsel for Local 793 asserted a number of grounds for denying intervenor status to the 
MTRBA. One of the bases for denying status was the suggestion that CHIC had “‘welched on”’ the 
deal reflected by the Project Agreement (and in particular the duration of the Project Agreement) 
by now asserting that the MTRBA ought to be provided with status to intervene in this proceed- 
ing, and that to grant status to the MTRBA would have the effect of ‘‘vacating” the underlying 
deal represented by the Project Agreement. Obviously, the Board was not present during negotia- 
tions between CHIC and Local 793, and we are unaware of the substance of the negotiations which 
took place. However, in the absence of any evidence that the “deal” struck by the parties was 
based on a representation by CHIC that it would actively attempt to deny the MTRBA any status 
in such a proceeding, the argument made by counsel for Local 793 is not sustainable. There is just 
no evidence before the Board to suggest that any deal has been ‘“‘welched on”’ by the position 
CHIC has taken in this proceeding. 


18. Counsel for Local 793 noted that the Board has in prior decisions denied intervenor sta- 
tus to entities desiring to participate in a section 133 referral, while at the same time observing that 
any legally relevant evidence that those entities possessed could be adduced by one of the parties 
to the proceeding (see, for example, Williams Contracting Ltd. , [1980] OLRB Rep. Jan. 121, The 
Municipality of Metropolitan Toronto, [1986] OLRB Rep. April 574 and E.S. Fox Limited, {1992] 
OLRB Rep. April 431). Counsel urged the Board to adopt the same approach here; that is, should 
any legally relevant evidence be possessed by the MTRBA, counsel for CHIC could call such evi- 
dence as part of his case, if he so desired. Counsel also cited The Municipality of Metropolitan 
Toronto, supra, for the principle that the concern by a stranger to a collective agreement that any 
arbitration proceeding may well become a precedent for it is not a factor the Board will take into 
account in determining the entitlement to intervenor status. 


IBY Having considered quite carefully all of the evidence before the Board, and the cases 
provided by counsel, we are of the view that as a matter of discretion the MTRBA ought to be 
granted the status to intervene in this proceeding. The critical factor which leads us to this conclu- 
sion is that of the desire to avoid multiple proceedings and to ensure, to the greatest extent possi- 
ble, that Board proceedings remedy the question in issue. During argument, counsel for CHIC 
directed the Board to Article 6 of the Project Agreement, which provides as follows: 


CHIC Constructor and its Members shall let or sublet contracts for any work during construc- 
tion on the Highway 407 Project covered by the Schedule “A” Collective Agreement Terms, 
only to contractors and/or subcontractors who are bound to the applicable Schedule “A” Collec- 
tive Agreements. CHIC Constructor and its Members shall also ensure and require that only 
contractors and/or subcontractors who are bound by the applicable Schedule “A” Collective 
Agreements perform all work during construction on the Highway 407 Project covered by the 
Schedule “A” Collective Agreement Terms, under this Project Agreement, regardless of 
whether CHIC Constructor or its Members have a contractual relationship with the contractor 
and/or subcontractor performing the work on the Highway 407 Project. 
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The thrust of Article 6 of the Project Agreement is to require CHIC and its four members to sub- 
contract all work on the Highway 407 project only to companies “‘bound to” the Schedule “A” 
agreement terms, including those contained in the MTRBA collective agreement. Any further sub- 
contracting of work on the Highway 407 project must be to companies “bound by” the Schedule 
“A” agreement terms, including those contained in the MTRBA collective agreement. As was 
observed by counsel for CHIC during argument, if the MTRBA is denied status to intervene, the 
decision in this proceeding will bind oniy Local 793 and CHIC, but not the MTRBA or any of its 
members. Work which is subcontracted to contractors bound by the MTRBA/Local 793 collective 
agreement may well deny the applicability of the Board’s ruling to the work being performed. Ulti- 
mately, we are left with the situation where the Board’s ruling in this proceeding may have little 
practical effect as it binds only CHIC, and not those entities which will actually be responsible for 
the performance of the work. 


20. The addition of the MTRBA to this proceeding will remedy this situation. The MTRBA 
and its members will be bound by the decision, and the issue in dispute will be resolved, one way 
or the other, for the purposes of all work performed on the Highway 407 project. In the circum- 
stances before us, the addition of the MTRBA as a party to this proceeding makes sense from a 
labour relations perspective. Accordingly, the MTRBA is provided status to intervene in this pro- 
ceeding pursuant to Rule 26 of the Board’s Rules of Procedure. 


pal Counsel for Local 793 wrote to opposing counsel on October 10, 1995, respecting cer- 
tain procedural agreements reached by the parties with the assistance of a senior Labour Relations 
Officer. This matter is referred to the Registrar, in order to schedule, in accordance with the 
agreement of the parties, a pre-hearing consultation and dates for the hearing of this proceeding on 
its merits. 


ods This panel is seized. 





1320-95-R;_ 1728-95-U; 2317-95-R Association of Law Officers of the Crown, 
Applicant v. Crown in Right of Ontario as represented by Management Board of 
Cabinet, Responding Party v. Association of Management, Administrative and 
Professional Crown Employees of Ontario (AMAPCEO), Ontario Public Service 
Employees Union (OPSEU), Intervenors; Lise Favreau, Applicant v. The Crown 
in Right of Ontario, and Ontario Public Service Employees Union, Responding 
Parties; Anne Touchette, Applicant v. Ontario Public Service Employees Union, 
Responding Party v. The Crown in Right of Ontario (as represented by Manage- 
ment Board of Cabinet), Intervenor 


Certification - Crown Employees Collective Bargaining Act - Termination - Association 
of Law Officers of the Crown (‘“‘ALOC”’) applying to represent articling students employed in 
Ontario Public Service - Board finding that articling students already represented by Ontario Public 
Service Employees Union (OPSEU) - Certification application dismissed as untimely - Board also 
dismissing application to terminate OPSEU’s bargaining rights in respect of articling students on 
ground that Act’s provisions regarding termination after voluntary recognition not applying to des- 
ignation of OPSEU as bargaining agent 
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BEFORE: M. A. Nairn, Vice-Chair, and Board Members J. A. Ronson and C. McDonald. 


APPEARANCES: Harold Caley for the applicants; Donald K. Eady and Barbara Linds for 
OPSEU; Cathy Lace and Carol Jones for AMAPCEO; Brian Loewen and Laura Vice for the 
Crown in Right of Ontario as represented by Management Board of Cabinet 


DECISION OF THE BOARD; December 19, 1995 


iI Board File No. 1320-95-R is an application for certification brought by the Association 
of Law Officers of the Crown (““ALOC’”) on behalf of articling students employed by the Crown in 
Right of Ontario (the ‘““Crown”’ or the “‘employer’’) during the period of their articles. 


2 Board File No. 1728-95-U is an application under section 96 (then section 91) of the 
Labour Relations Act, 1995 (the ‘“‘Act’’) alleging that the Crown and the Ontario Public Service 
Employees’ Union (“OPSEU’’) have violated section 66 (then section 61) of the Act. 


oe Board File No. 2317-95-R is an application to terminate bargaining rights brought pur- 
suant to section 66 of the Act (then section 61). 


4, All of these applications initially raise the issue of whether or not OPSEU holds bar- 
gaining rights for a bargaining unit of employees which includes the articling students. In the certi- 
fication application, OPSEU has intervened claiming it already holds bargaining rights for articling 
students which constitute a bar to the certification application at this time. In the termination 
application and the unfair labour practice complaint, the applicants assert that if OPSEU holds 
bargaining rights, those rights arose through a voluntary recognition agreement which did not have 
the support of a majority of the employees affected. They ask the Board to declare any bargaining 
rights with respect to articling students, asserted by OPSEU, to be null and void, thus leaving open 
the opportunity to pursue the certification application. 


a The panel agreed to hear that issue and remain seized with respect to any subsequent 
matter arising in the applications. The parties had agreed they would not call any evidence in any 
formal sense. Bill 7 (the Labour Relations Act, 1995 and amendments to the Crown Employees 
Collective Bargaining Act, 1993) came into effect before a final decision in these matters issued and 
therefore applies to these proceedings. The parties were given an opportunity to provide their 
views and all are agreed that the issues in dispute remain the same despite those legislative 
changes. 


6. The effect of the Crown Employees Collective Bargaining Act, 1993 (CECBA, 1993) is 
to apply the rules governing labour relations for private employers in the province, that is, the 
Labour Relations Act, 1995, to the Crown, with certain modifications and exceptions. It also pro- 
vides some 7000 public employees with the right to participate in collective bargaining for the first 
time. The articling students are part of that group. 


ap Pursuant to then sub-section 23(1) of CECBA, 1993, an Order-in-Council (‘“O.C.”) was 
signed on February 3, 1994, establishing seven bargaining units consisting of Crown employees. 
That O.C. (“O.C. 243/94”) also describes the bargaining units in an Appendix to it. At issue here 
are the descriptions of the first and seventh units, set out as follows: 
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APPENDIX 1 
I. ADMINISTRATIVE BARGAINING UNIT 


The Administrative Bargaining Unit is composed of Crown employees who are public servants 
employed in positions concerned with: 


- administrative activities such as the researching, planning, designing, organizing, or 
co-ordinating to deliver programs or support government operations; or 


- the administrative activities required, for example, to examine, inspect, investigate, 
audit, analyze, promote, regulate or enforce government programmes, policies, stan- 


dards, statutes and regulations; or 


- the application of scientific knowledge as it relates to resource planning and manage- 
ment; 


and includes employees in positions falling under the following classes: 

CLASS CODE CLASS TITLE 

(There are 236 classes listed by numerical code and descriptive title.) 

and under such other classes as may be established within the above description. 
VII. SEVENTH BARGAINING UNIT 


The Seventh Bargaining Unit is composed of all Crown employees who are public servants and 
whose positions are not included in the other six bargaining units, but does not include: 


a. persons who exercise managerial functions or are employed in a confidential capac- 
ity in matters relating to labour relations; or 


b. lawyers and engineers who are employed in their professional capacity. 
In accordance with the above, this bargaining unit includes: 


- unclassified employees excluded from the six other bargaining units or whose duties 
and responsibilities are equivalent to the duties and responsibilities of positions falling 
under the classes mentioned hereunder; and 


- employees in positions falling under the following classes: 
(There are 185 classes listed.) 


and other similar classes as may be established. 


8. Although apparently out of sequence, on January 19, 1994, another Order in Council 
had been approved designating OPSEU as the bargaining agent for each of the bargaining units 
one through six. 


o. In January 1995, the Association of Management, Administrative and Professional 
Crown Employees of Ontario (AMAPCEO) applied to be certified in respect of the seventh unit. 
OPSEU intervened in that application claiming that some almost 2000 employees fell within the 
descriptions of one of the six bargaining units for which OPSEU held bargaining rights by virtue of 
the designations. By letter dated March 17, 1995 to counsel for AMAPCEO, counsel for OPSEU 
forwarded a list of names of employees for whom OPSEU claimed bargaining rights. The names of 
approximately 96 articling students appear on that list, as well as their position and class. 
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10. The Crown and AMAPCEO entered into a voluntary recognition agreement dated 
March 25, 1995 in respect of the seventh unit. That agreement was subject to ratification and was 
still subject to the challenges to the list raised by OPSEU. On April 21, 1995 AMAPCEO, the 
Crown, and OPSEU entered into an agreement (the “‘tripartite agreement’’). In addition to deal- 
ing with the other challenges, the parties therein agreed that articling students were in bargaining 
unit #1. 


Lie On April 28, 1995 OPSEU and the Crown entered into an agreement “‘as a full and final 
settlement of the transfer of employees discussed”’ in the tripartite agreement. That agreement sets 
out how conditions of employment including classification levels, wage rates, seniority, etc. will be 
determined. For purposes of this dispute, ALOC notes that the parties consistently used the term 
‘transfer’ to describe what was occurring in respect of the affected employees, including the arti- 
cling students. ; 


ee A recommendation was made to the Civil Service Commission in May, 1995 to ‘“‘estab- 
lish new OPSEU classes to accommodate the transfer of former positions in the Seventh Unit in 
accordance with the provisions of the tripartite Memorandum of Agreement between OPSEU, 
AMAPCEO and the Employer”. Appendix A of that recommendation is titled “NEW CLASSES 
IN OPSEU (May 8, 1995)” and refers to the class title of “General Administration (Articling Stu- 
dent)” as within bargaining unit #1. 


3% An Order-in-Council dated May 24, 1995 (‘‘O.C. 1500/95’) was approved establishing 
the classifications and corresponding salary ranges as therein listed. 


14. As a result of these agreements and approvals, the disputes between OPSEU, AMAP- 
CEO, and the Crown concerning the challenges to the list and various outstanding grievances 
brought by OPSEU were resolved. 


jo: It is the position of OPSEU and the Crown that articling students were placed in bar- 
gaining unit #1 by virtue of the Order in Council and that therefore OPSEU holds bargaining 
rights for them by virtue of the designation as bargaining agent. Further they assert, sub-section 
24(4) of CECBA, 1993 as amended applies as a complete answer to these proceedings. ALOC 
takes the position that articling students were placed in the seventh bargaining unit by virtue of the 
Order in Council and that therefore OPSEU (at least) does not hold bargaining rights for them. 
AMAPCEO takes no position with respect to this issue. 


16. We have reviewed the parties’ submissions and all of the documentary material filed. 
While that material lacks clarity we are persuaded that OPSEU holds bargaining rights for articling 
students. 


wp We start from the direction in CECBA, 1993 that the seventh bargaining unit is 
described, by statute, as including those public servants who are not included in the other six units. 
It is, in essence, a “tag end” unit. The reference in the O.C. to class codes in the seventh bargain- 
ing unit must therefore be interpreted consistently with that statutory language. 


18. It is also then necessary to first consider the description of, in this case, the first bargain- 
ing unit to determine whether the position of articling student falls within that description. There 
was no real dispute that the duties and responsibilities of an articling student can be described as 
falling within the first two descriptive paragraphs of bargaining unit #1. 


19) Even assuming that the list of class codes forms part of the bargaining unit description, 
it is not an exhaustive list, given the words ‘and includes employees in positions falling under the 
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following classes”. This interpretation is also consistent with the inclusion of the words at the end 
of the listing of classes which contemplates the addition of “such other classes as may be estab- 
lished within the above description’. Although the articling students’ position is not new, a new 
classification for articling students was established by the Order-in-Council of May 1995 which 
appears to confirm they were properly included in the first bargaining unit for which OPSEU holds 
bargaining rights. 


20. We are moved to this interpretation, in part, because the class codes listed do not spec- 
ify the various positions falling within each class. Even if we were to accept that the class codes 
formed part of the bargaining unit description, we would still be required to look elsewhere to 
determine what positions fell within any particular class code. It is at that point that the ambiguity 
arises in this case. The applicants assert that they were told they fell within AGA14, a class code 
listed within the seventh bargaining unit, and certainly some of the material filed supports that 
position. 


Zs That material was generated by the Crown. However, other material filed supports 
OPSEU’s position and reflects the position that the Crown also asserts. The Crown was also party 
to that material, which includes agreements between the Crown, OPSEU and AMAPCEO, agree- 
ments between the Crown and OPSEU, and a further Order-in Council. 


SB It would appear that, at best, the Crown has taken inconsistent positions with respect to 
the position of articling student. Before us, the Crown asserted that it had made a mistake to treat 
articling students as falling within the AGA14 class code as that class was referable to and included 
only classified staff. Articling students are part of the unclassified service under the Public Service 
Act due to the temporary nature of their employment. Assigning the AGA14 class to articling stu- 
dents was, according to the Crown, a “dummy class code”, essentially for payroll purposes. Fur- 
ther, the duties and responsibilities of positions falling within the AGA14 class code do not reflect 
the duties and responsibilities of articling students. 


aD. The Crown has agreed with OPSEU and AMAPCEO that articling students fall within 
bargaining unit #1 and has acted in furtherance of that agreement by having passed an O.C. creat- 
ing a position class for classified staff that reflects the duties and responsibilities of articling stu- 
dents, which can act as a comparator for articling students in the unclassified service. 


24. Considered in the context of the amendments in CECBA, 1993 wherein some 7000 pub- 
lic employees were being granted the right to participate in collective bargaining for the first time, 
and the historical relationship between the Crown and OPSEU on behalf of the vast majority of 
the public service in the province, it is reasonable to conclude that the legislation and the O.C. 
were designed to provide those institutional parties with some flexibility to address problems that 
would invariably arise in the transitional stage to broader collective bargaining participation. The 
fact that OPSEU’s bargaining rights are protected from challenge by the statute for an interim 
period is consistent with that view. 


oo. Similarly, to conclude that positions identified within each class code were definitively 
described as of the date of the O.C. would suggest that the employer would be unable to modify 
work duties in response to changing circumstances affecting those positions and their proper place- 
ment by class code. 


26. We acknowledge that those employees falling within OPSEU represented bargaining 
units have had no say with respect to their choice of bargaining agent, because they find them- 
selves in a bargaining unit where the bargaining agent has been designated by legislation. How- 
ever, that is no different from the historical reality under ‘“‘old” CECBA, and is a product of the 
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recognition that the public service is subject to some modifications from private sector labour rela- 
tions. However, under CECBA, 1993 these employees will have the opportunity to challenge 
OPSEU’s representation after the protected period set out in the legislation passes. 


ads The applicants raised an issue at the hearing as to whether articling students were 
Crown employees given the definition of that term within the Public Service Act and the provision 
of section 8.1(3) of that Act. Counsel argued that his clients had not been ‘“‘expressly appointed as 
such by the Lieutenant Governor in Council, the Commission or a minister.” We are satisfied that 
articling students are ‘““employed in the service of the Crown” and fall within the definition of pub- 
lic servant under that Act. We note that the contract signed by the applicant in Board File No. 
2317-95-R requires the applicant to affirm an oath to faithfully discharge her duties as a public ser- 
vant. We note too that the certification application identifies the Crown as the employer of the 
articling students. If one is appointed to the public service or the civil service one is, ipso facto, a 
Crown employee, being employed in the service of the Crown. 


28. We conclude therefore that OPSEU holds bargaining rights for articling students pursu- 
ant to O.C. 243/94 and that therefore the application for certification in Board File No. 1320-95-R 
is untimely and is therefore dismissed. Further, given the provisions of subsection 24(4) of the 
CECBA, 1993 as amended, section 66 of the Labour Relations Act, 1995 does not apply to the des- 
ignation of OPSEU as the bargaining agent and therefore the applications in Board File Nos. 1728- 
95-U and 2317-95-R are hereby dismissed. 





1978-95-U Ontario Public Service Employees Union, Applicant v. The Crown in 
Right of Ontario as represented by the Ministry of Transportation, Responding 
Party 


Arbitration - Crown Employees Collective Bargaining Act - Practice and Procedure - 
Unfair Labour Practice - Board declining to defer unfair labour practice complaint dealing with 
abolition of certain positions to Grievance Settlement Board 


BEFORE: Dale L. Hewat, Vice-Chair, and Board Members W. H. Wightman and B. L. Arm- 
strong. 


APPEARANCES: L. Steinberg and T. Merante for the applicant; S. Patterson, W. Peck and J. Hen- 
derson for the responding party. 


DECISION OF THE BOARD; December 15, 1995 


1. This is an application under section 91 of the Labour Relations Act R.S.O. 1990 c.L2, as 
amended (the ‘“‘Act’’), in which the applicant (the “Union’’) alleges that the responding party (the 
Ministry”) has violated sections 15, 65, 67 of the Act and section 43(1) of the Crown Employees 
Collective Bargaining Act (““CECBA’’). On November 10, 1995 the Labour Relations and Employ- 
ment Statutes Law Amendment Act, 1995 was given Royal Assent, thereby bringing into effect the 
Labour Relations Act, 1995. The differences between the Labour Relations Act and the Labour 
Relations Act, 1995 have no bearing on this case. The section numbers referred to in this decision 
are as they were under the Labour Relations Act. 


1430 [1995] OLRB REP. DECEMBER 


a This matter arises out of the negotiation and implementation of a new class standard for 
Ministry Highway Transportation Inspectors pursuant to the terms of the collective agreement in 
effect between the parties. For the purpose of this decision, the background to the current applica- 
tion is as follows. On March 22, 1991 grievances for improper classification were filed by the Union 
on behalf of the complainants in the instant application who held positions of Highway Construc- 
tion Inspector II. By a consent order of the Grievance Settlement Board (the ‘““GSB’’), dated 
March 19, 1993, the parties agreed to create a new class standard for the Highway Construction 
Inspector II positions. A new class standard entitled Quality Assurance Inspector was ultimately 
negotiated between the parties. However, the parties were not able to agree on the appropriate 
salary rate for the class standard and therefore, the salary issue was remitted to arbitrator R. J. 
Roberts, per article 5.8.1 of the collective agreement. A decision was issued by arbitrator Roberts 
on January 13, 1995 in which he awarded a 10% salary increase for Quality Assurance Inspectors. 
Following the award, the parties entered into a memorandum of settlement in order to implement 
the 10% salary increase within 90 days of execution of the memorandum of settlement. Prior to the 
final implementation of the memorandum of settlement, the Ministry announced, on June 28, 
1995, that a decision had been made to abolish the position of Quality Assurance Inspectors in the 
geographic unit known as the Central Region. As a result of this announcement, the complainants 
were transferred to the position of Senior Technician Transportation Construction pursuant to arti- 
cle 5 of the collective agreement. On July 20, 1995 each of the complainants filed grievances alleg- 
ing that the Ministry “acted in bad faith, and in an unreasonable manner, by abolishing the posi- 
tion of Quality Assurance Inspector when in fact the work continues to exist and continues to be 
done”’. 


Be The current application states that the responding party has violated sections 15, 65, 
and 67 of the Act and section 43(1) of CECBA when it abolished the positions of Quality Assur- 
ance Inspectors. In addition to other remedies sought, the applicant is seeking a declaration that 
the Ministry has violated CECBA/ the Act by abolishing the position of Quality Assurance Inspec- 
tors, thereby imposing reprisals as a direct result of the group seeking reclassification. The appli- 
cant is also seeking a declaration that the Ministry bargained in bad faith during the reclassification 
negotiations. 


4, The Ministry brought a preliminary motion in which it requested the Board to exercise 
its discretion to defer this matter to the GSB. The Ministry maintains the position that the griev- 
ances filed on July 20, 1995 involve the same subject matter and request for remedial relief as the 
complaint before the Board, and argued that the GSB is the more appropriate forum to deal with 
the complaints. The parties agreed to have the Board deal with the preliminary matter of deferral 
before dealing with the case on the merits. Having considered the submissions of the parties, the 
Board is of the view that in this case it is not appropriate to exercise our discretion to defer to the 
GSB. What follows are our reasons for the decision not to defer. 


Se Counsel for the Ministry submitted that the instant complaint is essentially about a clas- 
sification grievance and the implementation of that grievance, which he stated is an issue for which 
the GSB, not the Board, holds expertise to determine. As well, counsel noted that under section 
19(1) of CECBA the GSB has the authority to exercise jurisdiction on classification questions. He 
stated that any allegations pertaining to reprisals and requests for remedial relief can be dealt with 
by the GSB pursuant to article A.1.2 of the collective agreement which provides that ‘‘There shall 
be no discrimination or harassment practised by reason of an employee’s membership or activity in 
the Union.” Counsel also submitted that the complaint does not raise any important or broad 
application of the Act which would require the Board to seize jurisdiction. In addition he stated 
that the exercising of any rights with respect to a classification grievance is now a moot point since 
classification grievances can no longer be raised. Counsel acknowledged that the Ministry had 
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intended to raise an objection to the GSB’s jurisdiction with respect to the July 20, 1995 griev- 
ances. However, Counsel agreed that the Ministry would request the GSB to reserve on the juris- 
dictional issue and render its decision once it determines whether the union is able to prove that 
the Ministry’s actions were motivated by anti-union animus. Counsel referred to the Board’s juris- 
prudence in Valdi Inc. , [1980] OLRB Rep. Aug. 1254, The General Hospital of Port Arthur, [1986] 
OLRB Rep. Sept. 1218, Lloyd-Truax Limited Wingham, [1986] OLRB Rep. July 994 and Fortinos 
Supermarket Limited, [1993] OLRB Rep. Oct. 974. Counsel also relied on the Divisional Court’s 
decisions in OPSEU and Carol Berry et al and The Crown in Right of Ontario (Ministry of Commu- 
nity and Social Services), Ontario Divisional Court, unreported, February 17, 1986 and OPSEU 
(Anderson) and The Crown in Right of Ontario, Ontario Divisional Court, unreported, September 
21, 1990, to establish that the GSB has extensive remedial powers to determine classification mat- 
ters. 


6. Counsel for the union submitted that the matter before the Board is not one simply 
involving a “‘private’’ matter of a classification grievance. Rather, counsel characterized the com- 
plaint as one pertaining to the process that followed the the initial classification grievance which 
involved the negotiation of the new class standard, the steps taken with respect to implementation 
of the class standard and arbitrated salary award, and the ultimate elimination of the position of 
Quality Assurance Inspectors. The union alleges that the Ministry knew that the position of Qual- 
ity Assurance Inspectors would be eliminated yet proceeded to negotiate and discuss the class stan- 
dard, appeared before arbitrator Roberts and took steps to implement Roberts salary arbitration 
by signing the memorandum of settlement. Counsel stated that the complaint is about allegations 
that the Ministry abolished the Quality Assurance Inspector positions in retaliation for the com- 
plainants exercising their rights to grieve improper classification and about the Ministry’s failure to 
negotiate in good faith which represents a repudiation of the collective bargaining process. Fur- 
thermore, counsel asserted that, given the Ministry’s objection to the GSB’s jurisdiction, the com- 
plainants may not have access to a remedy in the event that the Ministry’s objection is successful. 
In any event, counsel argued that the remedy available under the collective agreement may be less 
extensive than the remedies under the Act. Counsel referred to the Board’s decision in Cuddy 
Foods Ltd., [1988] OLRB Rep. Aug. 768. 


ds The Board’s jurisprudence with respect to deferral is succinctly set out in Valdi Inc., 
supra. At page 1258 of that decision, the Board states as follows: 


7. It may be that the Board’s approach has been somewhat less refined but the American treat- 
ment of deferral issues is not inconsistent with Board jurisprudence. Cases like Canadian Acme 
Screw and Gear Limited, (1954), 54 CLLC 417,083; John Inglis Co. Ltd. (1953), 53 CLLC 
17,049; National Showcase Co. Ltd. (1961), 61 CLLC 416,185; Heist Industrial Services Ltd. 
(1963), 63 CLLC 16,263; Wallace Barnes Co. Ltd. (1961), 61 CLLC $16,198 and Collingwood 
Shipyards, [1967] OLRB Rep. July 376 all approach the deferral doctrine as one that will 
encourage the practice and procedure of collective bargaining. These cases are also aimed at dis- 
couraging dual litigation and forum shopping by encouraging the parties to employ initially the 
contractual procedures for dispute settlement which they have created. See Kodak Canada Lids 
[1977] OLRB Rep. Feb. 49. But it is also apparent that in those cases the Board acted on the 
premise that the resolution of the contractual issues was congruent with the resolution of the 
statutory unfair labour practice issues. See Imperial Tobacco Products (Ont.) Ltd. et al, [1974] 
OLRB Rep. July 418 at para. 26. This congruence between the contractual dispute and the 
overlying unfair labour practice complaint is significant in the sense that the Board is able to 
take the view that the matter is primarily a contractual or factual difference between the parties. 
See Corporation of the County of Middlesex, [1976] OLRB Rep. Aug. 427 at para. 4. However, 
where key provisions of The Labour Relations Act require important elaboration and applica- 
tion or where the employer’s or trade union’s conduct represents a total repudiation of the col- 
lective bargaining process, it becomes more difficult to characterize the complaint as essentially 
contractual. It is in these situations that the Board has asserted its jurisdiction. The former situa- 
tion is reflected in Thomas Built Buses Ltd., [1980] OLRB Rep. Feb. 264 and the latter can be 
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seen in New Gregory House, [1977] OLRB Rep. Sept. 584. Other circumstances in which the 
Board has been unwilling to defer to grievance arbitration involve cases where arbitration may 
have been unavailable to the complainant or where relief in that forum could have been inade- 
quate. 


The Board, in Valdi also remarked, at page 1259, that disputes over the extent and exercise of con- 
tractual rights are not unusual and will not normally become a policy concern transcending the col- 
lective bargaining relationship. The Board also commented that a disciplinary dispute over union 
activity within the context of a long-term bargaining relationship, where there exists a “‘no discrimi- 
nation “ provision on the basis of union membership, may be amenable to resolution by the parties 
through their own dispute resolution procedures. In The General Hospital of Port Arthur, supra, at 
page 1221 the Board summarized the considerations with respect to deferral in the following way: 


The Board’s practice with respect to the issue of deferral to arbitration has, at its starting point, 
a policy that the practice and procedure of collective bargaining are to be encouraged and that 
dual litigation or forum shopping are to be discouraged. However, if the Board is to defer to 
arbitration, it must be satisfied that the resolution of the contractual issue is “congruent with” 
the resolution of the complaint that here has been a breach of the Act. That congruence is 
essential if the Board is to defer to arbitration. Where, the matters in dispute involve a signifi- 
cant elaboration or application of significant provisions of the Act and where the impugned con- 
duct at least arguably constitutes a violation of fundamental rights under the Act, and where the 
complaint transcends the interests of the immediate parties, the complaint cannot be character- 
ized as being essentially contractual...Consequently, even where the complaint does involve 
conduct which is either a violation or not a violation of a collective agreement, there may still 
exist an unfair labour practice that is appropriate for this Board to deal with. 


8. The complaint before us involves a grievance under the collective agreement with 
respect to abolishing the position of Quality Assurance Inspectors, and also involves a dispute 
about the actions and motives of the Ministry in negotiating and implementing the new class stan- 
dard for Quality Assurance Inspectors. Without commenting on the merits of the union’s allega- 
tions, the complaint raises serious questions with respect to the application of sections 15, 65 and 
67 of the Act. Although the collective agreement contains a ‘“‘no discrimination” clause, the lan- 
guage is not as exhaustive as the language in sections 65 and 67 of the Act, nor does it fully address 
the allegation of bad faith bargaining. Thus, in our view, the issues raised by the union cannot be 
characterized as essentially contractual in nature or that the resolution of the grievance will be con- 
gruent with the resolution of the unfair labour practices alleged (see: The General Hospital of Port 
Arthur, at page 1221). 


2; It is also apparent that the remedies available to the complainants may be inadequate 
should these matters be deferred. Although it is recognized that the GSB retains broad remedial 
jurisdiction with respect to effecting a proper classification, as stated by the Divisional Court in 
Anderson and Berry, supra, it is questionable whether the remedial powers of the GSB include 
addressing the issues raised in the instant complaint. In the Anderson case, the Court confirmed 
the GSB’s statutory duty under CECBA to effect a final and binding settlement of all differences 
between the parties with respect to effecting a proper classification. In this regard, the the Court 
stated that the GSB’s “power to implement a proper classification must necessarily include the 
power to review the contents of that classification for sufficiency and to instruct management to 
alter or amend the class standard to reflect properly the duties and responsibilities, etc. of the 
grievors” (at p.16). In this case, the GSB has already made a final determination on the proper 
classification and salary rate for the class standard of Quality Assurance Inspectors. The fact that 
the right to file a classification grievance is now moot, does not address the issues in the union’s 
application. The allegations raised in the application do not challenge the appropriateness of the 
classification, but rather challenge the motives and action taken by the Ministry in negotiation of 
the class standard and in the implementation of the GSB’s final and binding interpretation of the 
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classification. Characterized in this way, the allegations, in our view, more appropriately fall within 
the statutory provisions in the Act under which the Board has a duty to enforce and retains exten- 
sive remedial powers. Having made this determination, we do not find it necessary to make a 
determination with respect to section 43(1) of CECBA. Likewise, it is not necessary to determine 
whether the preliminary objection regarding the GSB’s jurisdiction which would be raised by the 
Ministry at the arbitration of the grievances, could deny the complainants access to remedial relief 
under the collective agreement. 


10. Accordingly, in the circumstances of this case, and in light of the alleged violations of 
significant statutory rights, we have concluded that this is not an appropriate case for the Board to 
defer this matter to the GSB. The Board will therefore hear this matter on the merits. The matter 
is referred to the Registrar for rescheduling. This panel is not seized. 





1106-95-R International Alliance of Theatrical Stage Employees and Moving Pic- 
ture Machine Operators of the United States and Canada, Local 634, Applicant v. 
1085803 Ontario Limited c.o.b. as Grand Theatre Centre of Sudbury, Responding 
Party 


Certification - Employee - Union seeking to represent theatre’s stage employees - Board 
rejecting employer’s assertion that stage hands actually independent contractors and not ‘‘employ- 
ees’’ within meaning of the Act - Certificate issuing 


BEFORE: M. Kaye Joachim, Vice-Chair, and Board Members R. M. Sloan and D. A. Patterson. 
DECISION OF THE BOARD; December 21, 1995 


i This is an application for certification in which the parties have reached agreement on 
all matters in dispute between them with the exception of the matter described below. 


De The parties have agreed upon the following bargaining unit description: 


All stage employees of 1085803 Ontario Limited c.o.b. as Grand Theatre Centre of Sudbury, in 
the Regional Municipality of Sudbury, save and except Theatre Manager and persons above the 
rank of Theatre Manager. 


Sh The only dispute between the parties is whether the stage employees are employees or 
whether they are independent contractors within the meaning of the Act. The applicant union 
takes the position that the disputed individuals are employees. The responding employer takes the 
position that they are independent contractors. By a decision of the Board dated July 28, 1995, a 
Labour Relations Officer was appointed to inquire into and report to the Board concerning the 
matter in dispute. 


4. The Labour Relations Officer issued his report on October 17, 1995 and it was circu- 
lated to the parties. The parties were requested to make written submissions to the Board by Octo- 
ber 26, 1995. The Board received the applicant’s submissions; the responding party did not make 
any written submissions. 


Ds On the date of the application, June 13, 1995, there were four persons working as stage 
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hands on a production at the Grand Theatre Centre of Sudbury. The officer’s report consists of the 
evidence of Kevin McArthur, Rob Nardin, Bernie Lalonde. The parties agreed that the examina- 
tions of these persons are representative of all persons in dispute. 


6. The Board has carefully considered the transcript of the examinations, the exhibits 
filed, and the submissions of the applicant, and has concluded that the persons in question are 
employees, rather than independent contractors. 


ie The individuals in question work as stage hands for the responding party when the 
responding party has a production to present at the Grand Theatre Centre of Sudbury. 


8. Rob Nardin was originally a full-time technical director for the responding party. In 
April 1994 he was issued a record of employment terminating his employment, but he continued to 
do the same work for the responding party. Since April 1994, he has been paid on a per production 
basis at a rate of $150.00 per day. He estimates that there are approximately 100 productions annu- 
ally. His job is to implement the technical theatrical needs of the artist for the production. In this 
capacity, he acts as a liaison between the artist production crew and the principal of the responding 
party, Claude Michel. Under the direction of Mr. Michel, he selects the staff, such as Kevin 
McArthur and Bernie Lalonde, needed to set up the production. Mr. Michel has the ultimate 
power with respect to hiring or firing or limiting the work opportunities of the stage hands. 


a Bernie Lalonde and Kevin McArthur each have other jobs and work for the responding 
party on an occasional basis. Kevin McArthur testified that he has been called in approximately 10 
times per year for the last three years. He has also worked as a stage hand for other organizations 
although the majority of his stagehand work is done for the responding party. Bernie Lalonde tes- 
tified that he has been hired for all the shows that required additional stage hands for the last five 
years. He estimated the number of shows he worked on as 30 to 50 shows per year. 


10. The individuals bring some tools of the trade with them. For example, Kevin McArthur 
usually brings a crescent wrench. Bernie Lalonde usually brings a set of tools, a rope and a harness 
which he needs to perform his work. Rob Nardin brings his own set of tools. All these individuals 
also work with tools provided by the responding party. Kevin McArthur and Bernie Lalonde are 
paid an industry-wide salary of $9.00 an hour and are called in for a minimum of four hours for 
each production. They are supervised by Rob Nardin who in turn reports to the principal of the 
responding party, Claude Michel. 


lilly None of these individuals have their own company or registered business for the pur- 
pose of carrying out the stage hand work. None of them hire employees of their own. They do not 
have a contract in writing or otherwise with the responding party. None of the employees currently 
invoice or bill the responding party. The employees are paid either in cash or by cheque by the 
Grand Theatre. Currently, no statutory deductions or withholdings are made. All of the employees 
regard themselves as employees of the Grand Theatre. 


Ye. In Algonquin Tavern, [1981] OLRB Rep. Aug. 1057, the Board applied a list of eleven 
factors which, alone or in combination, assist in determining whether a person is an independent 
contractor: 


1. The use of, or right to use substitutes. It has been considered inconsistent with an 
employment relationship if one could fulfil the bargain with someone else’s labour 
rather than one’s own work and skill. This is significant however, only to the extent 
that it is the alleged employee who makes that decision. 


2. Ownership of instrumentalities, tools, equipment, appliances, or the supply of 
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materials. These factors indicate something in the nature of a capital investment so 
that gains or losses will depend upon something other than the individual’s own 
labour. On the other hand, reliance upon another’s financial loss on capital infrastruc- 
ture for the essential tools necessary for performance of the work is more likely to be 
associated with an employment relation-ship. 


Evidence of entrepreneurial activity. This factor is closely associated with ownership of 
tools and encompasses self- promotion, advertising, use of business cards, soliciting to 
develop “clients”, the use of agents, and organizing one’s “business” (by incorpora- 
tion or otherwise) to take advantage of limited liability or the tax laws. It may be sig- 
nificant whether the individual has a “chance of profit” or “risk of loss’; that is 
whether business acumen, sensitivity to the needs of the market, astute investment, 
innovation, or risk taking, yield a reward or financial loss. 


The selling of one’s services to the market generally. If the purchasers of individua]’s 
services are numerous and of diverse character, the individual looks more like an 
independent self employed person than an employee. If, on the other hand, an indi- 
vidual has a long standing and consistent relationship with one or a limited number of 
purchasers, he is more likely to be considered a “dependent” contractor or employee 
— especially if the circumstances or contractual relationship limit his ability to dispose 
of his skill to other purchasers, or his “prime customer” is given priority. 


Economic mobility or independence, including the freedom to reject job opportunities, 
or work when and where one wishes. Of course, few independent contractors are 
entirely free in this regard, but the question is one of the degree. A “self-employed” 
person has more scope for choice than an employee or dependent contractor who 
must look for the bulk of his work opportunities to one or restricted number of 
sources with whom he has “‘tied his fortunes’’. 


Evidence of some variation in the fees charged for the services rendered. This factor is 
less helpful when those services are standardized and the market is relatively competi- 
tive. In such circumstances, one would expect a uniform fee structure even if the indi- 
viduals providing the services were doing so as “independent contractors”, and indi- 
vidual employees may also bargain about their wage levels; however, the ability to 
bargain or fix the contract fee in accordance with the work or the purchaser’s ability 
to pay, may indicate independent contractor or self employed status. 


Whether the individual can be said to be carrying on an “independent business”’ on his 
own behalf rather than on behalf of an employer or, to put it another way, whether the 
individual has become an essential element which has been integrated into the operating 
organization of the employing unit. Integration in this sense usually presupposes a sta- 
ble rather than a casual relationship and also involves the nature, importance and 
“place” of the services provided in the general operation of the employing unit. The 
more frequent the re-engagement or longer the duration of the relationship, the more 
likely the individual will be regarded as part of, or integrated into, the employer’s 
organization. In the case of entertainers, the cases suggest that it may also be useful to 
determine the extent to which the artist’s material or co-workers are influenced by the 
employer; that is, whether the artist is left to entertain in his own right, or whether his 
talents are moulded to conform with the employer’s artistic vision or interests. Even 
an individual engaged for a short time may be considered “integrated” into the 
employer’s operation in the manner of an employee, if he is required to devote the 
whole of his working time during the period to the service of the employer, promote 
its organization, or fill in his ‘“‘non performing” time with unrelated ancillary duties. 
(See: Whittaker, supra.) 


The degree of specialization, skill, expertise or creativity involved. If these are domi- 
nant element in the relationship, the control test becomes less useful as an indicator 
of employee status, and in the absence of “integration” into the respondent’s organi- 
zation, the disputed individual is “‘self-employed”’ professional. 


Control of the manner and means of performing the work — especially if there is active 
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interference with the activity. However, it is the right to interfere rather than the ability 
to do so which is significant. The fact that a particular occupation involves technical 
skill, putting control of the details beyond the capacity of the employer, does not pre- 
clude a skilled employee from being so regarded, since the right to control may exist 
even though the ability to do so does not. Similarly, the power to discipline, withhold 
rewards, or terminate the relationship at will and without cause may indicate an 
employment relationship whether or not the employer exercises this power. 


10. | The magnitude of the contract amount, terms, and manner of payment. If the financial 
terms of the relationship approximate wages (for example, if deductions are made for 
income tax or other benefits are provided or if an individual is paid by the hour rather 
than the result) an employment relation-ship may be indicated. The magnitude of the 
contract amount can sometimes be significant, (although sports celebrities and profes- 
sionals may be very highly paid yet still be ““employees’’; and independent profession- 
als may charge an hourly rate rather than a block fee). 


13: Applying those features to the facts of this case, the Board finds that these persons are 
not independent contractors. 


14. While these individuals supply some of their own tools, they also work with the tools 
provided by the Responding party. None of the workers exhibited the traditional indicia of entre- 
preneurial activity. They did not incorporate businesses to carry out the stage hand work; they did 
not have business cards or advertise their services. Kevin McArthur and Bernie Lalonde both testi- 
fied that that had performed similar work for other organizations. Rob Nardi’s evidence was that 
while he did occasional work for other organizations, the majority of his time was spent working 
for the responding party. 


1S: Kevin McArthur testified that although he could hypothetically refuse to accept work 
offered if he was already working for another organization, that this had never occurred. Bernie 
Lalonde testified that when this had occurred in the past, he chose work at the responding party. 
Rob Nardi testified that he had an arrangement with the principal of the responding party, Claude 
Michel, that he would work on all the productions put on by the responding party. 


16. Kevin McArthur and Bernie Lalonde are paid according to the ‘‘industry standard”’ for 
a minimum call-in period. There is no negotiation involved. Rob Nardi is paid a set rate of $150 
per day/per show. 


ie It cannot be said that any of the individuals are carrying on an ‘independent business”’ 
on his own behalf. Rather, they supply their labour on an as needed basis to assist in the respond- 
ing party’s enterprise of staging productions. 


18. Kevin McArthur and Bernie Lalonde work under the direction and control of Rob 
Nardi, who reports directly to Claude Michel. While each of them exercises some degree of inde- 
pendence as a skilled employees, they are subject to the ultimate control of Claude Michel. 


12 Although no deductions are currently made from the amounts they are paid approxi- 
mate wages. None of the employees currently invoice or bill the responding party. 


20. In light of all of the above, the Board concludes that the individuals in question are not 
independent contractors, but rather, employees. While the relationship between Kevin McArthur 
and Bernie Lalonde and the responding party is of an occasional nature, in the Board’s view, this 
does not detract from our finding that they are employees. 


Z\. The casual or occasional nature of the relationship between the employer and the indi- 
vidual does not preclude a finding that the person is an “employee”. See Sack and Mitchell, 
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Ontario Labour Relations Board Law and Practice (1985, Butterworth & Co. (Canada) Ltd. 
Toronto) at paragraph 3:3335 and the cases cited therein. 


Za. Accordingly, the Board concludes that the stage employees are employees of the 
responding party. 
23. In the previous decision of the Board dated July 28, 1995, the Board found that the 


applicant is a trade union within the meaning of section 1(1) of the Labour Relations Act and set 
out the appropriate bargaining unit, described in paragraph 2 above. 


24. In accordance with the Rules of Procedure respecting applications for certification, the 
responding party has filed a list of employees in the bargaining unit together with some sample sig- 
natures for the employees on that list. ; 


Zo. In support of its application for certification the applicant union filed documentary evi- 
dence of membership in the form of cards. The cards were signed by each employee concerned and 
indicate a day within the six month period immediately preceding the application date. The mem- 
bership evidence is supported by a duly completed declaration verifying membership evidence. 


20: The Board is satisfied on the basis of all the evidence before it, that more than fifty-five 
per cent of the employees of the responding party in the bargaining unit on June 13, 1995, the cer- 
tification application date, had applied to become members of the applicant on or before that date. 


Pap A certificate will issue to the applicant. 





2865-92-U William Hill Jr., Applicant v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers, Local 938, Responding Party 


Duty of Fair Representation - Parties - Reconsideration - Remedies - Unfair Labour 
Practice - Board in earlier decisions finding that union violated duty of fair representation and 
directing that union arbitrate grievor’s discharge grievance and waive any timeliness objections - 
Employer seeking reconsideration on various grounds including alleged lack of jurisdiction to make 
the remedial orders made - Reconsideration application dismissed 


BEFORE: G. T. Surdykowski, Vice-Chair. 
DECISION OF THE BOARD; December 1, 1995 


dy By letter from counsel dated and delivered to the Board on October 31, 1995, Cott Bev- 
erages (‘Cott’) seeks reconsideration of the Board’s October 11, 1995 decision herein. In that 
decision, I dealt with the question of remedy which arose out of the January 25, 1995 decision in 
this application in which I held that Local 938’s decision not to take the applicant’s October 28, 
1992 grievance to arbitration was arbitrary and in bad faith, contrary to what was then section 69 
(and is now section 74) of the Labour Relations Act. (I note that in paragraph 45 of the January 25, 
1995 decision I incorrectly referred to the grievance as being dated October 19, 1992. That para- 
graph is hereby amended accordingly.) In the October 11, 1995 remedy decision, I ordered Local 
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938 to take the applicant’s discharge grievance relating to events on October 23 to 26, 1992 to arbi- 
tration. I further ordered that Cott waive any time limits or objection to timeliness in that respect. 


bp In its request for reconsideration, Cott makes the following submissions and requests: 


We have been retained by Cott Beverages in respect of the above matter. Cott Beverages is the 
employer with whom Mr. Hill was employed until his termination in 1992. Cott Beverages 
recently received a Board decision dated October 11, 1995 in respect of Mr. Hill’s complaint 
that the Teamsters Local 938 (‘‘the union’’) failed in its duty to represent him in a manner that 
was not arbitrary, discriminatory or in bad faith, contrary to section 69 of the Labour Relations 
Act. The Board decision directs the union to take Mr. Hill’s dismissal grievance to arbitration. 
The decision also purports to order Cott Beverages to “‘waive any time limits or objections to 
timeliness in that respect’. 


The notice sent to Cott Beverages to advise of this hearing was dated June 27, 1995 and is 
addressed to “Cott Beverages 6525 Viscount Rd., Mississauga, ON, L4V 1H6”. The notice does 
not mention that the hearing might result in a remedy being awarded against Cott, which is not 
a party to these proceedings. 


It is Cott’s position that the Board does not have jurisdiction to issue an order directing Cott 
Beverages to waive any of its rights. Cott Beverages was not provided with effective notice of 
the hearing. The notice that was provided in no way indicated that there was the potential for 
remedy to be awarded against Cott notwithstanding that Cott was not a party to the proceeding 
and was not the subject of Mr. Hill’s section 91 complaint. In any event section 91 of the Labour 
Relations Act does not contemplate awarding a remedy that includes ordering non-parties to the 
Labour Board proceeding to forego the legal rights which they are entitled to exercise in 
another proceeding before a different tribunal. 


It is not clear from the Board’s decision whether its order against Cott Beverages is intended to 
apply to the time limits in the collective agreement or whether it is intended to also preclude 
Cott from relying on the prejudicially delay inherent in attempting to defend against a grievance 
of a termination that occurred three years ago. Without prejudice to Cott’s position that the 
Board has no jurisdiction to preclude Cott from relying on either of these, it is Cott’s position 
that the Board’s decision applies only to the time limits contained in the collective agreement 
and that the decision does not apply to preclude Cott from arguing that the grievance should be 
dismissed because the delay in bringing it has prejudiced Cott’s position. 


Again without prejudice to Cott’s position on the Board’s jurisdiction, it is our position that 
since it is the union which is in breach of the Labour Relations Act, not Cott Beverages, it is 
inappropriate on the merits of this situation to grant a remedy against Cott. The Board’s remedy 
should have been restricted to the party in breach of the Act, namely the union. 


In any event, it is also Cott’s position that the union should be responsible for the full costs of 
the delay involved in bringing the grievance, including any compensation which may be awarded 
to Mr. Hill by the arbitrator of the grievance, as it is the union’s breach of the Act that has 
resulted in the delay. The Board should make this determination before the arbitration, not 
after, as the Board’s decision may facilitate settlement negotiations between Mr. Hill, the union 
and Cott. 


In summary, Cott Beverages requests the following: 


1. that the Board schedule a hearing to reconsider the decision of October 11, 1995 in order to 
deal with the question of the Board’s jurisdiction to grant a remedy against Cott Beverages; 


2. that, the hearing also reconsider the merits of the decision to issue a remedy against Cott 
Beverages, assuming the Board finds that it has the jurisdiction to do so; 


3. that, assuming the Board’s decision remains unchanged from its October 11, 1995 ruling, the 
Board clarify whether its order against Cott Beverages applies only with respect to the time lim- 
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its contained in the collective agreement or to the prejudicial effect of the delay in bringing the 
matter to arbitration; and 


4. that, assuming the Board’s decision remains unchanged from its October 11, 1995 ruling, the 
Board rule on the issue of the union’s liability for damages which Mr. Hill may be awarded in 
the arbitration and that this issue be determined before the arbitration occurs. 


3. Section 114(1) (formerly section 108(1)) of the Labour Relations Act, 1995 provides 
that: 


114.-(1) The Board has exclusive jurisdiction to exercise the powers conferred upon it by or 
under this Act and to determine all questions of fact or law that arise in any matter before it, 
and the action or decision of the Board thereon is final and conclusive for all purposes, but nev- 
ertheless the Board may at any time, if it considers it advisable to do so, reconsider any deci- 
sion, order, direction, declaration or ruling made by it and vary or revoke any such decision, 
order, direction, declaration or ruling. 


Pursuant to this provision, the Board has a broad discretion to reconsider any of its decisions. 
However, the same provision, and legal and labour relations considerations, also demand that the 
Board operate from the premise that a Board decision be final and conclusive for all purposes 
unless there is a good reason to change it. Accordingly, the Board has in the past generally 
declined to reconsider a decision unless an obvious error has been made; or a request for reconsid- 
eration raises important policy issues which have not been given adequate attention or consider- 
ation; or the party requesting reconsideration proposes to adduce new evidence which it could not, 
with the exercise of reasonable diligence, have obtained and adduced previously, and which new 
evidence would, if accepted, have a material impact on the decision in question; or if a party seeks 
to make representations which it has had no previous opportunity to make. Section 114(1) of the 
Act is not intended to provide an opportunity for someone to make representations s/he had the 
opportunity but chose not to make, or an opportunity for someone to re-argue his/her case, either 
de novo or as some form of appeal. There is nothing in the recently proclaimed Labour Relations 
Act, 1995, (Bill 7) which requires or suggests that the Board should take a different approach to 
request for reconsideration now, assuming that the provisions of Labour Relations Act, 1995 apply 
in this case. 


4. I note that the Board’s Rules of Procedure at the time this request was made provided 
(in Rule 83) that a request for reconsideration include complete written representations in support 
of that request. Since there is no apparent conflict between this Rule and the Labour Relations 
Act,1995 or the Board’s interim Rules, it continues to apply. 


a Having regard to Cott’s representations in its request for reconsideration in this case, I 
am not persuaded that it is necessary or appropriate to hold a hearing with respect to Cott’s 
request. Further, I am not satisfied that there is any good reason to give Cott a further opportunity 
to be heard with respect to the issues determined in the October 11, 1995 decision, or to deal with 
the correctness of that decision. 


6. Cott does not assert that it did not receive notice of the September 11, 1995 hearing 
held with respect to the issue of remedy in this matter. The Notice of Hearing sent b_ the Board to 
Cott in that respect is dated June 27, 1995. It specifies that ““The Board will conduct a hearing for 
the purpose of dealing with the issue of remedy.” It also specifies that: “If you do not attend the 
hearing, the Board may decide the application without further notice to you and without consider- 
ing any document filed by you.” 


is By itself, this Notice is a rather bare statement of what was going to be dealt with at the 
September 11, 1995 hearing. However, it must be read in context, not in isolation. Cott was identi- 
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fied as an interested party in this application from the very beginning and had notice of the pro- 
ceedings throughout. The company was or ought to have been aware that the determination of this 
application could affect its interests. It certainly had ample opportunity to obtain advice in that 
respect. Further, a copy of the January 25, 1995 decision was sent to Cott. That decision sets out 
all the relevant circumstances and specifically identifies the remedial issue (in paragraphs 46 to 48). 
That remedial issue was remitted to the parties and Cott and permitted any of the applicant, Local 
938 or Cott to request a hearing with respect to that issue. That should have constituted a clear 
indication of the issue and of Cott’s interest in it. Combined with the Notice of Hearing, Cott was 
on notice that the Board could make a determination of the remedy issue which could affect its 
interests, and that the issue could be determined in its absence. 


8. In these circumstances, I am satisfied, as I was when I wrote the October 11, 1995 deci- 
sion, that Cott had sufficient notice of its interest in the September 11, 1995 hearing, and specifi- 
cally that whether or not the applicant’s grievance should be directed to arbitration was in issue. 
That is, Cott knew or ought to have known that a result of the hearing could be a remedy which 
affected (as opposed of being awarded against) its rights or interests. 


9, As for the balance of the company’s submissions in support of its request for reconsider- 
ation, the October 11, 1995 decision reviews the development of the Board’s remedial approach to 
duty of fair representation proceedings (paragraphs 5 to 8), and explains why that general 
approach, and specifically an order directing that the grievance in this case be taken to arbitration, 
is appropriate in this case (paragraphs 9 to 14). 


10. I find it unnecessary to repeat or expand upon either of those aspects, except to say that 
because of the time it normally takes to litigate a duty of fair representation application before the 
Board, such an order must be accompanied by an order requiring the employer involved to waive 
time limits or objections to timeliness in that respect, either under the applicable collective agree- 
ment or otherwise, unless the employer satisfies the Board that such an order is not appropriate in 
the circumstances. Were it otherwise, such a remedy would often, if not always, be virtually mean- 
ingless. 


11. In this case, Cott chose not to participate at any stage of the proceedings. That decision 
may be understandable insofar as the hearing which dealt with the issue of liability is concerned. 
After all, as I pointed out in the October 11, 1995 decision, even though an employer will be per- 
mitted to participate in all stages of such an application if it wishes to do so, the issue of liability 
concerns the trade union, Local 938 in this case, not the employer. The employer has a direct inter- 
est, if at all, if the Board determines that the union has breached the duty of fair representation, 
when the Board considers the question of remedy. This is because the most common remedy given 
in such a case is an order requiring the grievance to be arbitrated, and a concomitant order prohi- 
biting the employer from relying on certain rights it might otherwise have at arbitration. 


1Z In this case, the remedial issue, and the fact that a remedy which would affect Cott’s 
rights or interests had been requested, and that such a remedy might be granted (even though the 
Board’s January 25, 1995 decision expressed some concerns in that respect), was specifically 
brought to Cott’s attention in the January 25, 1995 decision (I note that there is no suggestion that 
Cott did not receive a copy of that decision:) Indeed, the issue of remedy was specifically remitted 
to the parties and Cott, while the Board remained seized of the issue, and permitted the applicant, 
Local 938 or Cott to request a hearing on the issue. Further, and as I have already noted, Cott was 
sent a notice that a hearing was going to be held with respect to the issue or remedy and that that 
issue could be determined in its absence if it did not attend, more then two and a half months prior 
to the hearing. Notwithstanding this, Cott chose not to attend that hearing, and did not otherwise 
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communicate with the Board in that respect. Accordingly, Cott had an opportunity to make all of 
the submissions it now makes or seeks to make with respect to the merits of the issue of remedy, 
but it declined to avail itself of that opportunity. 


13} In any event, I remain satisfied that section 96(4) (previously section 91(4)) of the 
Labour Relations Act, 1995 gives the Board the jurisdiction to order a grievance to arbitration, and 
to order an employer, whether or not a direct party to the proceeding, to forgo legal rights it might 
otherwise have at an arbitration proceeding, either under a collective agreement or otherwise. 
Indeed, such a jurisdiction is essential if the Board is to have the ability to provide a meaningful 
and appropriate labour relations remedy to an employee whose union has failed to represent 
him/her fairly. An employer cannot avoid such a result by avoiding or its refusing to seals in 
such a proceeding of which it has had notice. 


14. Further, Cott has not specified what prejudice it is that it alleges it has suffered in this 
case with respect to an arbitration of the applicant’s grievance on its merits. Having provided no 
such particulars, I assume that the prejudice being asserted is that which is inherent in any delay, 
particularly in labour relations matters. As has so often been said, ‘labour relations delayed are 
labour relations defeated and denied.” 


iy In this case, I am unable to discern any good reason why Cott might have assumed that 
the matter of the applicant’s discharge grievance was a dead issue. The grievance itself was filed 
and processed through the grievance procedure in a timely manner. This application was filed on 
December 29, 1992, approximately one month after the applicant was advised by Local 938 that it 
would not take his grievance to arbitration. Cott received notice of this application, which should 
have indicated to it that it might have yet have to deal with the applicant’s discharge grievance on 
its merits. Cott also received notice of the March 22, 1993 hearing scheduled for the application 
and for three other similar applications involving people who had been Cott’s employees. At the 
March 22, 1993 hearing, which Cott chose not to attend, the Board heard the submissions of the 
parties with respect to certain preliminary issues, which it dealt with it in a decision dated April 20, 
1993. This decision was also sent to Cott. This application was then scheduled to be heard on 
August 17, 1993 but was adjourned sine die on agreement of the applicant and Local 938. Cott 
received notice of this as well. By letter dated August 4, 1994, some two weeks before the deadline 
imposed by the Board’s adjournment decision, the applicant requested a hearing for August 15, 
1994. At the request of Local 938, that hearing was rescheduled for October 24, 1994, and was 
then subsequently adjourned on agreement of the applicant and Local 938 to November 18, 1994 
when I heard the matter. Cott had notice of this as well. Accordingly, between August 1993 and 
August 1994 Cott was aware that the matter was not proceeding, but however much it may have 
hoped, it had no good reason to think that this application or the grievance which is the focus of it 
had been abandoned. Cott ought to have acted to preserve its evidence and position in that 
respect. Cott had the opportunity to indicate to the Board that it had reason to think otherwise, or 
could not reasonably have done more than it did in that respect, or to specify how it would be pre- 
judiced at arbitration at the hearing scheduled to deal with the issue of remedy. It did not do so. 
Indeed it has not done so even in its request for reconsideration. 


16. Finally, a separate issue now raised by Cott concerns the issue of apportionment or lia- 
bility or any compensation or damages which might be ordered if the grievance is allowed at 
arbitration, and also whether or not that issue should be addressed by the Board prior to arbitra- 
tion. In the absence of a satisfactory explanation from the applicant (and none has been offered to 
date), it is not apparent to me that the delay between August 17, 1993 and August 4, 1994 is justi- 
fied. Subject to a satisfactory explanation from the applicant in that respect, it is not clear to me 
why Cott should be responsible for paying any compensation which might otherwise be payable to 
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the applicant if he succeeds at arbitration for any part of that period. The delay during other peri- 
ods (from January 25, 1995 to April 19, 1995 when the applicant requested a hearing with respect 
to remedy, for example) may also require some explanation. 


ie Having made this comment, I do not find it appropriate to determine the apportion- 
ment issue, either with respect to the August 17, 1993 to August 4, 1994 period, or any other 
period in which undue delay may be alleged. Nor do I find it appropriate to direct the Registrar to 
schedule a hearing in that respect at this point. Cott could have attended the September 11, 1995 
hearing and addressed this issue but it declined to do so. Further, notwithstanding the applicant’s 
success in this application before the Board, it is not certain that he will also succeed at arbitration, 
or that if he does in the sense of getting his job back that he will necessarily receive compensation 
retroactive to the date of discharge. It does not seem to me to be a useful exercise to give Cott 
another opportunity to address this issue in circumstances where the issue may be moot, and where 
even if it is not, no one can say what compensation, if any, there is to be apportioned. 


18. In the result, Cott Beverages’ request for reconsideration is dismissed. 





4246-$4-EP Vince de Paepe, Applicant v. Hydra-Dyne Industrial Cleaning, 
Responding Party 


Environmental Protection Act - Board declining to inquire into allegation that employee 
disciplined contrary to Environmental Protection Act for various reasons, including nature and utility 
of remedy sought, delay in bringing complaint, and fact that subject matter of complaint had previ- 
ously been subject matter of grievance arbitration under collective agreement 


BEFORE: Pamela Chapman, Vice-Chair, and Board Members R. W. Pirrie and P. R. Seville. 
DECISION OF THE BOARD; December 5, 1995 


L This is an application pursuant to section 174 of the Environmental Protection Act 
(“the EPA”), alleging a violation of that section by the responding party (“‘the employer’). 


Ze By way of response, the employer submits that the application should not be considered 
by the Board, as the facts relating to the complaint of the applicant (‘de Paepe’’) have previously 
formed the subject matter of an arbitration between the employer and the bargaining agent which 
represents De Paepe, the International Brotherhood of Boilermakers, Ironship Builders, Black- 
smiths, Forgers and Helpers, Local 128 (“the union’). In addition, the employer notes that the 
applicant’s complaints to the Ministry of the Environment have been resolved. 


Bh The employer’s request was forwarded to the applicant for his comments, and we have 
reviewed his submissions, together with the request of the employer, and the numerous documents 
filed by each party, in reaching our decision in this matter. 


4. Having carefully considered the submissions of the parties, and in the circumstances of 
this case, we have concluded that we ought to exercise our discretion pursuant to sections 
174(4)(b) and (6) of the EPA not to inquire into the complaint. Our reasons for this determination 
follow. 
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THE FACTS 


Ss The applicant claims that he was disciplined by the employer because he intended to 
comply with, to seek enforcement of, or to give information concerning, the EPA. 


6. In assessing whether or not to inquire into this complaint, we have assumed that the 
facts as alleged by de Paepe are true and provable. 


ve De Paepe claims, and it appears from the documents filed by the employer that it is not 
disputed, that on March 10, 1994, he approached members of management at the workplace to, in 
his words, ‘‘discuss work related issues...(including) improper dispatching and various wrong 
doings being committed at the workplace”’. It is also not disputed that de Paepe and a supervisor 
then became embroiled in a verbal and physical altercation, in front of several other management 
personnel and at least one other bargaining unit employee. 


8. What is disputed is who started the altercation, and who engaged in the physical aspects 
of the fight: de Paepe claims that he was assaulted by the supervisor, and indeed he filed an assault 
charge after contacting the police. 


0: De Paepe claims that during the altercation he raised with the members of management 
present several concerns relating to the employer’s compliance with the EPA, including an alleged 
diesel fuel spill, a hydraulic line which allegedly blew over a storm sewer, and the alleged deliber- 
ate dumping of spent oil in the back of the shop.. 


10. Following the altercation, de Paepe was suspended for three days. He was also warned 
by the employer that he would be disciplined further, up to and including dismissal, if any similar 
incidents occurred in the future. 


1G De Paepe filed a grievance over the suspension, and it was processed to arbitration by 
the union. The arbitration hearing was held on August 18, 1994, and the arbitrator dismissed the 
grievance by a decision dated September 13, 1994. 


12: The applicant also attended at the local office of the Ministry of the Environment (“‘the 
MOE’) and filed a complaint alleging nine violations of the EPA by his employer, on March 24, 
1994. These complaints resulted in an investigation by the MOE on April 27, 1994, and a report 
dated May 2, 1994, which found substantial compliance with the EPA. Since the release of that 
report, de Paepe has continued to pursue his complaints against the employer, filing an objection 
to the report, complaining to his local M.P.P., and meeting on several occasions with other offi- 
cials of the MOE. 


LS: Prior to filing this complaint, de Paepe explored the possibility of filing a complaint pur- 
suant to section 174 of the EPA with his union, and with a lawyer. On May 9, 1994, he spoke to his 
union representative about the possibility of the union filing a complaint on his behalf. After con- 
sulting with their lawyers and receiving an opinion, a copy of which was provided to the Board by 
the applicant, the union declined to file a separate complaint to the Board under section 174, and 
instead decided to pursue the applicant’s claim that the discipline was a reprisal for his actions 
under the EPA as part of the arbitration proceeding. 


14. The trial on the assault charges filed by de Paepe against the supervisor was scheduled 
to proceed on March 28, 1995. This hearing was delayed further to June 22, 1995. At the trial, the 
supervisor was acquitted of the charges. 
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1D: 
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De Paepe filed this complaint to the Board on February 27, 1995. 


THE LAW 


16. 


Section 174 of the EPA provides as follows: 
174.- (1) In this section, ‘“‘Board” means the Ontario Labour Relations Board. (‘““commission’”’ 
(2) No employer shall, 

(a) dismiss an employee; 

(b) discipline an employee; 

(c) penalize an employee; or 

(d) coerce or intimidate or attempt to coerce or intimidate an employee, 
because the employee has complied or may comply with, 

(e) the Environmental Assessment Act; 

(f) | the Environmental Protection Act; 

(g) the Fisheries Act (Canada); 

(h) the Ontario Water Resources Act; or 

(i) the Pesticides Act; 
or a regulation under one of those Acts or an order, term or condition, certificate of approval, 
licence, permit or direction under one of those Acts or because the employee has sought or may 
seek the enforcement of one of those Acts or a regulation under one of those Acts or has given 
or may give information to the Ministry or a provincial officer or has been or may be called 


upon to testify in a proceeding related to one of those Acts or a regulation under one of those 
Act. 


(3) A person complaining of a contravention of subsection (2) may file the complaint in writing 
with the Board. 


(4) Where a complaint is filed in writing with the Board, 


(a) the Board may authorize a labour relations officer to inquire into the com- 
plaint; or 


(b) the Board may inquire into the complaint. 
(5) A labour relations officer who is authorized to inquire into the complaint shall make an 
inquiry forthwith and shall endeavour to effect a settlement of the matter complained of and 


shall report the results of the inquiry and endeavours to the Board. 


(6) Where the labour relations officer is unable to effect a settlement of the matter complained 
of, the Board may inquire into the complaint. 


(7) Where the Board inquires into the complaint and is satisfied that an employer has contra- 
vened subsection (2), the Board shall determine what, if anything, the employer shall do or 


refrain from doing with respect thereto. 


(8) A determination under subsection (7) may include, but is not limited to, one or more of, 
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(a) an order directing the employer to cease doing the act or acts complained 
of; 


(b) anorder directing the employer to rectify the act or acts complained of; or 


(c) an order directing the employer to reinstate in employment the complain- 
ant, with or without compensation, or to compensate in lieu of hiring or 
reinstatement for loss of earnings or other employment benefits in an 
amount that may be assessed by the Board against the employer. 


(9) A determination by the Board under subsection (7) applies despite a provision of an agree- 
ment. 


(10) On an inquiry under this section, the burden of proof that an employer did not contravene 
subsection (2) lies upon the employer. 


(11) Where there is a failure to comply with a term of the determination made under subsection 
(7), the complainant, after the expiration of fourteen days from the date of the release of the 
determination by the Board or from the date provided in the determination for compliance, 
whichever is later, may notify the Board in writing of the failure. 


(12) Where the Board receives notice in accordance with subsection (11), the Board shall file in 
the office of the local registrar of the Ontario Court (General Division) a copy of the determina- 
tion, exclusive of the reasons therefor, if any, and the determination shall be entered in the 
same way as a judgment or order of the court and is enforceable as such. 


(13) Where the matter complained of has been settled, whether through the endeavours of the 
labour relations officer or otherwise, and the terms of the settlement have been put in writing 
and signed, the settlement is binding and shall be complied with according to its terms, and a 
complaint that a settlement has not been complied with shall be deemed to be a complaint under 
subsection (3). 


(14) The Labour Relations Act and the regulations under that Act apply with necessary modifi- 
cations in respect of a proceeding under subsections (2) to (13). 


(15) For the purposes of subsections (2) to (14), an act mentioned in subsection (2) that is per- 
formed on behalf of an employer shall be deemed to be the act of the employer. 


U7: As is clear from sections 174(4)(b) and 174(6), the Board has a discretion as to whether 
or not it inquires into a complaint made under section 174(3). 


18. While the Board has not previously considered in reported decisions the exercise of our 
discretion under these sections, the phrase “‘may inquire”’ is also used in section 91 of the Ontario 
Labour Relations Act (‘‘the Act’’), which has been the subject of numerous Board decisions. 


19: The Board has commented recently on the considerations relevant to the exercise of 
that discretion, in Service Employees International Union Local 204, (unreported decision dated 
January 16, 1995, Board File No. 3431-94-U): 


... It is important for the Board to expend these limited resources in a way that is consistent with 
the objectives of the statute, will best accomplish its statutory mandate, and is sensitive to prac- 
tical labour relations realities. Accordingly, in exercising its discretion under section 91(1) the 
Board may wish to consider: whether the complaint makes out a arguable case for a breach of 
some section of the Act; the chance of success; the nature and utility of any remedy that might 
flow; the cost implications for the parties and the public; and whether, overall, some statutory 
or labour relations purpose would be served by the litigation exercise. 


20. We can see no reason why similar considerations ought not to be relevant to the deci- 
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sion as to whether or not to inquire into a complaint under section 174 of the EPA, keeping in 


mind of course the 


Zi The Board has also expressed concerns in numerous decisions about the filing of com- 
plaints to the Board after a matter has been adjudicated in another forum. This situation has most 
often occurred with respect to complaints under section 50 (previously section 24) of the 
Occupational Health and Safety Act (“the OHSA”’). The following quote from H.H. Robertson 
Inc., [1991] OLRB Rep. April 492, at paragraphs 77 to 79, summarizes the Board’s view of the 


problem: 


77. Since 
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different statutory purpose served by that legislation. 


1979, the Board has not been inundated by complaints from wily workers asserting 


safety concerns in order to obtain an inexpensive review of their employer’s actions. What the 
Board has encountered is the unsuccessful litigant who seeks to recast his complaint as a “‘statu- 
tory” issue in order to obtain another hearing on a matter which has already been the subject of 
arbitral review under a collective agreement. For example, in Great Atlantic & Pacific Company 
of Canada Limited, [1987] OLRB Rep. May 714, an employee grieved his discharge under a col- 
lective agreement, settled that grievance by accepting reinstatement without compensation then, 
two months later, filed a section 24 complaint to collect the lost wages. The Board said this: 


Similarly, 


7. When a worker feels that he or she has been affected by a contravention under sec- 
tion 24(1) of the O.H.S.A., subsection (2) requires the worker at some point to make 
an election of the forum in which he or she will seek a remedy. At some point, a 
worker must choose either to proceed before the Board or to proceed under the arbi- 
tration provisions of the relevant collective agreement. See, The Municipality of Met- 
ropolitan Toronto, [1986] OLRB Rep. Feb. 283, and the cases cited therein. It is not 
necessary for us to define with precision at what point the worker must make an elec- 
tion. But having elected one forum and having obtained a determination of the issue 
in that forum, a worker cannot then attempt to obtain a remedy in the other forum. 
Implicit in section 24(2) and the choice of procedures set out therein is the recognition 
of the undesirability of having the same issue litigated in two quite separate forums. 
We agree with the comments of the Board in The Municipality of Metropolitan 
Toronto, supra, at paragraph 10, where the Board stated that the O.H.S.A. issue 
raised by a grievance is not severable in the sense that one can take the just cause 
aspect of a discharge to arbitration and the O.H.S.A. aspect to the Board. The issue 
of whether the discipline was proper is one issue and with respect to that issue a 
worker must at some point choose in which of the two forums he or she will seek a 
remedy. 


8. In the circumstances before us, Cullen elected to seek a remedy for his discharge by 
utilizing the grievance and arbitration provisions of the collective agreement between 
the union and the employer. Cullen’s discharge grievance was settled by the union 
and employer with Cullen’s consent. Not only did Cullen seek a remedy under the 
collective agreement, but a resolution of the discharge grievance was achieved which 
was acceptable to Cullen. In filing his O.H.S.A. complaint approximately two months 
after his discharge was settled, Cullen is, in effect, attempting to raise the same issue, 
namely the propriety of his discharge, before this Board, after agreeing to a resolu- 
tion of the discharge within the process of the other available forum. The Board finds 
that this is an appropriate situation in which to exercise its discretion in favour of not 
inquiring into Cullen’s complaint in Board File No. 2785-86-OH. 


in Zalev Brothers Limited, [1989] OLRB Rep. July 810, the Board said: 


15. Counsel for the complainant asserted that ‘the matter” referred to in section 
24(2) of the OHSA was only the ““OHSA” issue while the Hinnegan award solely 
dealt with the “illegal strike” aspect. With respect, that approach was rejected in the 
Municipality of Metropolitan Toronto, supra, at paragraph 10, in an analysis with 
which this Board agrees. The ‘“‘matter’’ is the consequence for the worker imposed by 
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the employer (as set out in sections 24(1)(a) to (d)), not the reason for the conse- 
quence. It is the reason for the consequence which is the subject of the adjudication 
whether before the Board or at arbitration. If the reason is determined to be “‘be- 
cause the worker has acted in compliance with this Act or the regulations or an order 
made thereunder or has sought the enforcement of this Act or the regulations’’, the 
consequence is prohibited by the OHSA. Whether before the Board or at arbitration, 
the employer must articulate its “reason” for imposing the “‘consequence”’ on the 
worker and that reason is subject to the appropriate scrutiny. 


Both cases referred to these comments in Municipality of Metropolitan Toronto, [1986] OLRB 
Rep. Feb. 283: 


... The “matter” referred to in section 24(2) is the alleged violation of 24(1), namely, 
that an employer acted to penalize a worker, as set out in sub (a) to sub (d), because 
the worker complied with or sought enforcement of the OHSA. That issue of 
improper (or unjust) discipline is the ‘‘matter’’ to be heard at arbitration or before the 
Board. While the respondent asserts that the undisputed fact that the complainant is 
no longer an active employee is as a result of layoff, there is no doubt that section 
24(1) of the OHSA is integral to the grievance should the grievance be adjudicated in 
an arbitral forum. The grievance form itself refers to “termination without just cause” 
rather than improper layoff or some such language. Section 24(1) affords workers a 
right of protection from penalties for invoking the OHSA;; that right is enforceable 
under the legislation either at arbitration or before the Board. ... 


(See also: Scarborough General Hospital, [1988] OLRB Rep. Sept. 981; and compare Everette 
Chapelle, [1990] OLRB Rep. Dec. 1238.) 


78. None of these cases is precisely on point, but they all support the suggestion that once a 
worker obtains an adjudication of the propriety of discipline, whether before the arbitrator or 
the Board, s/he cannot litigate the matter again. The Board has not accepted the proposition 
that the ‘contractual’ aspects of the discharge (etc.) are severable and properly the province of 
the arbitrator, while the “statutory” aspects are the province of the Board. What is before the 
adjudicator in both cases is the discharge, and an aggrieved worker is expected to raise all of 
his/her legal challenges to that penalty in whatever forum s/he chooses. In this regard we are 
attracted to the view adopted by the Court of Appeal in Bernier v. Bernier (1989) 62 D.L.R. 4th 
561: 


The doctrine of res judicata was stated thus by Sir James Wigram V.-C. in Henderson 
v. Henderson (1843), 3 Hare 100 at pp. 114-5, 67 E.R. 313 (Ch.): 


In trying this question I believe I state the rule of the Court correctly when 
I say that, where a given matter becomes the subject of litigation in, and of 
adjudication by, a Court of competent jurisdiction, the Court requires the 
parties to that litigation to bring forward their whole case, and will not (ex- 
cept under special circumstances) permit the same parties to open the same 
subject of litigation in respect of matter which might have been brought for- 
ward as part of the subject in contest, but which was not brought forward, 
only because they have, from negligence, inadvertence, or even accident, 
omitted part of their case. The plea of res judicata applies, except in special 
cases, not only to points upon which the Court was actually required by the 
parties to form an opinion and pronounce a judgement, but to every point 
which properly belonged to the subject of litigation, and which the parties, 
exercising reasonable diligence, might have brought forward at the time. 


While these comments are obviously made in a different legal context, they embody sensible 
institutional concerns which we think should inform our interpretation of section 24(2) and 
24(7). Thus, in Amalgamated Transit Union Local 113 and Chapelle, supra, the Board held that 
an unsuccessful section 24 complainant could not seek to arbitrate the “just cause” of his termi- 
nation because that matter had already been dealt with or should have been dealt with under 
section 24(7). A complaint under 24(1) puts in issue general equitable considerations under 
24(7), including any effect (in an organized context) of the “just cause clause” in a collective 
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agreement. Once the Board has addressed 24(7) and refused to exercise its discretion, there is 
no “‘just cause”’ issue left to be determined. 


79. In our view, when a worker elects to go to arbitration under section 24(2) he has his whole 
case considered by that arbitrator. He cannot later come to the Ontario Labour Relations Board 
to pursue the alleged “safety aspect” or assert some anti-safety motive which he neglected to 
raise or which the arbitrator may not have considered or may have rejected. He cannot claim 
that the arbitrator is only interpreting the agreement, leaving the statutory breach as a reserve 
argument to be pursued before the Board. Similarly, if a worker puts his case to the Board 
under section 24(2), the Board will finally resolve the matter including any application of section 
24(7). There is no “contractual part” left over to be pursued at arbitration because, if relevant 
at all, the contractual part is a ‘‘circumstance”’ which could be and should be raised under 24(7). 
In our opinion, the OHSA contemplates not only an of election under section 24(2) but one 
adjudication of the adverse employment consequence of which the aggrieved worker complains. 
To put the matter colloquially: the Board or an arbitrator will deal “with the whole ball of 


” 


wax . 


paps The complaint provisions under section 50 (then section 24) of the OHSA differ of 
course from section 174 of the EPA, as they include a provision, section 50(2), which specifically 
provides a worker with an election as to whether to pursue a reprisal complaint at arbitration or 
before the Board: 


50.-(2) Where a worker complains that an employer or person acting on behalf of an employer 
has contravened subsection (1), the worker may either have the matter dealt with by final and 
binding settlement by arbitration under a collective agreement, if any, or file a complaint with 
the Ontario Labour Relations Board in which case any regulations governing the practice and 
procedure of the Board apply with all necessary modifications to the complaint. 


2. Even in the absence of such language, however, there are, as the Board said in H.H. 
Robertson Inc., supra, at paragraph 78 quoted above, “‘sensible institutional concerns” which miti- 
gate against permitting a party to pursue in one forum issues which have already been litigated in 
another. For these reasons, the Board has applied the doctrine of res judicata or issue estoppel not 
only where the Board itself has already adjudicated on the merits of a case involving the same issue 
and the same parties, but also where an issue has been decided by another tribunal with concurrent 
or overlapping jurisdiction. 


DECISION 


24. The first factor considered by the Board in determining not to inquire into the instant 
complaint, and the major factor raised by the employer, is the arbitration previously held concern- 
ing the three-day suspension imposed on de Paepe. 


2D: It seems clear from a reading of the award of arbitrator Lorne E. Dunkley that the issue 
of the suspension being an alleged reprisal against de Paepe for having raised concerns relating to 
the EPA was raised by the union at the hearing, and was considered by the arbitrator. 


26. In reviewing the parties’ positions on page 1 of the award, the arbitrator notes that it 
was the union’s position that de Paepe was “at least in part, suspended because he asserted that he 
would “‘blow the whistle” on the employer, by reporting certain practices of the employer to the 
Ministry of the Environment’. In addition, he notes in reciting the facts that the grievor made cer- 
tain accusations against management during the altercation, including allegations of acts which 
would violate the EPA, as well as complaints about dispatching. According to both the employer’s 
and the employee’s versions of the facts, de Paepe also threatened to report the employer to the 
MOE. 
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Ze The award records that in arguing the case, the union took the position that there was 
no just cause for a suspension, and also that the employer’s actions were tainted by the grievor 
threatening to call the MOE. The union took the position that the environmental allegations made 
by de Paepe “sparked” the discipline, and asserted that the arbitrator had the jurisdiction, pursu- 
ant to section 45(8)(3) of the Act, to interpret and apply section 174(2) of the EPA to determine 
that in these circumstances discipline was prohibited. The union also filed cases in support of their 
argument that the disciplining of the grievor was at least in part due to his threat to involve the 
MOE. 


28. While the arbitrator did not specifically rule on whether or not he had the jurisdiction, 
pursuant to section 45(8)(3) of the Act, or otherwise, to apply the EPA, he appears nonetheless to 
have made findings in that regard. Immediately after reviewing the arguments of the parties on this 
point, he states “the simple fact of the matter is that there was no evidence that the action was 
retaliatory”. He goes on to review the versions of the altercation offered by the witnesses, and 
decides to accept the testimony of several supervisors concerning the incident. On this basis, he 
concludes that de Paepe was insubordinate, and that, given two earlier disciplinary warnings for 
insubordination, on the two days prior to the altercation, neither of which were grieved, a three- 
day suspension was an appropriate response to this conduct. 


29. De Paepe now asks the Board to find that the discipline imposed by the employer on 
March 10, 1994 was a reprisal for his stated intent to comply with the EPA, despite the arbitrator’s 
prior finding that it was not. In these circumstances, all of the problems which have led to the 
development of the doctrine of res judicata are potentially present, including the possibility of 
inconsistent factual findings, duplication of proceedings, uncertainty, and obviously significant 
costs for the parties. 


30. This is not to say that the arbitrator’s prior ruling prohibits the Board from inquiring 
into de Paepe’s complaint, but it provides a significant reason for our declining to do so. This is a 
case much like those cited in the H.H. Robertson Inc. decision, where a party seeks to have an 
issue resolved in one forum, and then, unhappy with the decision there, brings it to another. In 
defending his complaint to the Board, de Paepe states that he was unhappy with the union’s pre- 
sentation of his case at arbitration, and that not all of the evidence which might have supported his 
version of events was presented, including the testimony of a bargaining unit witness and the dis- 
closure of a tape recording he made of the event. It appears, however, that this evidence was not 
presented due to de Paepe’s desire that his case on the assault charges not be revealed to the 
employer’s counsel prior to his court date. In these circumstances, where de Paepe had an oppor- 
tunity to present evidence but chose not to, it is not appropriate for him to seek a second hearing 
of his case before the Board. It is also not clear from the submissions made by de Paepe that the 
additional evidence would in any event cast any different light on the question of the employer’s 
motivation for the discipline. 


Sit A second factor relating to our decision not to inquire into the complaint filed by de 
Paepe is the nature and utility of the remedy sought by him, and the likelihood that it would be 
granted by the Board. In his complaint, de Paepe asks the Board to “investigate my complaint and 
act upon it, to use the EPA under section 174 and intervene upon my behalf and invoke the Act to 
prevent this supervisor from contravening upon someone else’’. It is not clear, therefore, what spe- 
cific remedy he is seeking, either from this statement of what he is requesting or elsewhere in the 
complaint, although he does later mention the need for supervisors at the workplace to be pro- 
vided with training concerning the EPA. 


o2; Presuming that a violation of the EPA was established in this case, it appears to the 


1450 [1995] OLRB REP. DECEMBER 


Board that the most likely remedy would be reversal, or at least a reduction, of the suspension 
imposed upon de Paepe. It is appropriate, therefore, to take into account in deciding whether or 
not to inquire into the complaint that the discipline he received does not have a permanent effect 
on his ability to pursue his livelihood, in the way that a dismissal or demotion, for example, would 
do. It is also relevant to consider that, even on de Paepe’s version of the facts, he engaged in con- 
duct which was insubordinate, quite apart from his accusations concerning the EPA, and that in 
these circumstances, some discipline might well have been appropriate. Finally, it would of course 
be relevant in assessing the specific discipline which was imposed by the employer to consider the 
fact that de Paepe had been given disciplinary warnings for insubordinate conduct on the two days 
prior to the altercation, which discipline was not grieved. All of these factors give us some con- 
cerns about the nature and utility of the remedy which might be provided by the Board were the 
complaint to be successful. 


33; Finally, we have considered the delay in pursuing this complaint to the Board in deter- 
mining not to inquire into it. The complaint was not filed until almost a year after the events com- 
plained of occurred, and more than five months after the release of the arbitrator’s decision. The 
delay to February 1995 is particularly troubling given the letter from union counsel provided to the 
grievor on May 20, 1994, after he asked the union local to consider assisting him with a complaint 
under section 174. In that letter, union counsel advises the local that it is not necessary to provide 
representation to de Paepe on an EPA complaint, but concludes with the statement that “I would 
simply encourage Mr. de Paepe to bring his complaint on his own behalf as soon as possible if he 
still wishes to do so”’ (emphasis added). 


34. The explanation for the delay provided by de Paepe in his complaint to the Board is 
essentially that he felt, based in part on advice from a lawyer, that he would be able to resolve this 
matter at the arbitration hearing or through the criminal trial. When his grievance was lost, and the 
trial was delayed, he apparently decided to file a complaint to the Board. 


oo: This explanation is not an adequate one, as it fails to counter, and indeed only confirms, 
the main prejudice arising from delay of this sort, which is the belief of the other party or parties 
that the matter has been resolved or at least is not being pursued. The employer had every reason 
to believe, given that this matter was raised by the union and ruled upon by the arbitrator, that the 
issue relating to its motivation in imposing discipline, and the challenge to the discipline, was no 
longer being pursued by de Paepe. His pursuit of the assault charges would have had no impact on 
that presumption, as the charges relate only to one of the individuals involved, and could not in 
any event impact on the discipline. 


36. For all of these reasons, therefore, we have concluded, as noted above, that this is an 
appropriate case to exercise our discretion not to inquire into the complaint. 


Des The application is therefore dismissed. 
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4402-94-M IWA Canada Local 1-1000, Applicant v. Madawaska Hardwood Floor- 
ing Inc., Responding Party v. Bruce Lepine, Intervenor 


Employee - Employee Reference - Board concluding that, in view of history of dealings 
between union and employer regarding lead hands who are subject of union’s application, no ‘‘ques- 
tion’’ had arisen within the meaning of section 114(2) of the Act - Application dismissed 


BEFORE: Bram Herlich, Vice-Chair, and Board Members W. H. Wightman and B. L. Armstrong. 


APPEARANCES: Michael Gottheil, Michael McCarter, Brian Brohart, Lori Gibson and Mark 
Thompson for IWA Canada Local 1-1000; Chris White, Dan Palayew, Laurence Prystawski, Ross 
Staples and Denis Staples for Madawaska Hardwood Flooring Inc.; Bruce Lepine for the Interve- 
nor. 


DECISION OF THE BOARD; December 13, 1995 


it By decision dated December 7, 1995 the Board, in a “bottom-line” decision, dismissed 
the union’s application under section 114(2) of the Labour Relations Act, 1995 (the ‘“‘Act’’) (for- 
merly section 108(2) of the Labour Relations Act (the ‘“‘old Act’’)) in this matter. These are the rea- 
sons for that dismissal. 


Dag As a result of a prior ruling of the Board (differently constituted) dated August 2, 1995, 
this matter was listed to be heard together with two other related matters (Board File 4643-94-R, 
an application for a declaration terminating the union’s bargaining rights brought by Bruce Lepine, 
one of the four persons who are the subject of the union’s instant application under section 114(2); 
and Board File 0585-95-U, an application under section 96 of the Act (formerly section 91 of the 
old Act), in which the union has alleged that the responding party (also referred to as the “em- 
ployer” or the ‘““company’’) has committed various violations of the Act). 


ae Despite that ruling, the parties indicated in writing and confirmed at the commence- 
ment of the scheduled hearing that they had agreed to a different manner of proceeding. More spe- 
cifically, they agreed that the Board ought to hear the employer’s motion to dismiss the instant 
application in a preliminary fashion. They had also agreed (although precise positions on this point 
were subject to some variation both at and, apparently, subsequent to the hearing of the employ- 
er’s motion) that the Board adjourn some of the scheduled hearing dates in order to allow for a 
decision on the employer’s motion prior to the continuation of the hearing in this or the other enu- 
merated Board Files, as the case may be. 


4. The following facts were agreed to by the parties, but only for the purposes of the 
employer’s motion: 


1. The trade union was certified on May 31, 1993 for a bargaining unit 
which excluded, amongst others, “‘... forepersons, persons above the 
rank of foreperson ...”. For the purpose of establishing the list for 
the count in the Application for Certification it was not challenged 
that the persons who were Lead Hands fell within the bargaining unit 
description. 


2. Eventually, the Employer and the trade union commenced bargain- 
ing for the collective agreement. That collective agreement contained 
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as Article 2.01 a bargaining unit description which reflected the Cer- 
tificate issued by the Board. 


3. During the bargaining for that collective agreement, the trade union 
raised concerns about the status of Lead Hands as “‘employees” 
within the meaning of the Labour Relations Act and took the posi- 
tion that the Lead Hands be excluded from the bargaining unit. 


The employer took the position that the Lead Hands were employ- 
ees within the meaning of the Act. The trade union Representative 
advised that if the matter was not resolved in collective bargaining 
the trade union would make an Application under the Act to deter- 
mine this issue. 


4. The issue of the status of the Lead Hands was discussed again after 
the parties had completed negotiations but prior to the Ratification 
and signing of the collective agreement. 


The employer spokesperson, Brian Smeenk, asked the trade union 
Representative, Michael McCarter, what the trade union intended 
to do about the Lead Hands. McCarter replied that either the Lead 
Hands were excluded or the trade union would bring an Applica- 
tion. 


Smeenk responded that the parties had just concluded a 14-month 
collective agreement and the trade union should wait to see how the 
matter worked out (i.e. with the Lead Hands in the bargaining unit). 
McCarter indicated he would speak with his bargaining committee. 


After doing so, McCarter advised Smeenk that the trade union 
would not pursue the issue at that time but that they remained 
unhappy and that, if they continued to be so, the issue of the Lead 
Hands’ status would be raised in the next round of bargaining and an 
Application brought, failing resolution. 


5. At all times subsequent to the execution of the collective agreement 
the Lead Hands have had their terms and conditions of employment 
governed by the collective agreement. 


For the purposes of this preliminary objection, the trade union is not 
making its Application on the basis that the Lead Hands were for- 
merly employees within the meaning of the Act (i.e. at the time of 
Certification) and are now managerial by virtue of substantial 
change to their duties and responsibilities. 


>. In addition to these agreed facts certain other background facts were asserted and 
undisputed; for the most part these facts emerge from the Board’s record in relation to the three 
files in question. The collective agreement negotiated between the union and the employer com- 
menced its operation as of February 15, 1994 and was to continue until its contemplated expiry 
date of March 31, 1995. An initial termination application was filed by Mr. Lepine on or about 
February 7, 1995 (Board File 3953-94-R). Subsequent to the dismissal of that application the union 
filed the instant section 114(2) application on March 13, 1995 (to repeat, Mr. Lepine was among 
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the four persons the union, in that application, claimed were not employees within the meaning of 
the Act). On March 21, 1995 Mr. Lepine filed a second termination application. The parties in the 
termination application met with a Labour Relations Officer on April 19, 1995 and entered into a 
written agreement in respect of that file. In particular, the union, subject to its specific challenge to 
the inclusion of the four persons subject of the 114(2) application on either the list for purposes of 
the count or the voters’ list, agreed to the voluntariness of the petition and to the consequent hold- 
ing of a representation vote. Pursuant to a decision of the Board (somewhat differently consti- 
tuted) dated April 19, 1995, that vote was held on May 4, 1995. The margin of difference in respect 
of the ballots counted was less than the number of segregated and yet uncounted ballots. The vote 
therefore remains inconclusive and is likely to remain so at least until the relevant challenges in 
that file are disposed of. Indeed, the finality of the vote in the termination application is further 
called into question as a result of the union’s section 96 application which asks, at least alterna- 
tively, that the Board direct a new representation vote in the termination application. © 


6. This decision, however, while it clearly arises in the context of the facts and various 
applications just outlined, is, by definition and given the parties’ agreement as to the nature of the 
motion being made and considered, limited to the instant application. 


ff The employer, after reviewing some of the facts we have just adverted to, advanced two 
separate though related arguments to support its motion to dismiss the application. The first argu- 
ment springs directly from the Board’s jurisprudence regarding these types of applications; the sec- 
ond proceeds within the framework of the equitable doctrine of promissory estoppel, the principles 
of which it is said are or ought to be applied explicitly or implicitly in the Board’s interpretation of 
section 114(2). In view of our ultimate conclusion with respect to the first argument we have not 
found it necessary to plumb the depths of questions of promissory estoppel and the applicability of 
the doctrine in relation to the exercise or protection of statutory rights. 


Section 114(2) of the Act provides: 
114. ++- 


(2) If, in the course of bargaining for a collective agreement or during the period of operation of 
a collective agreement, a question arises as to whether a person is an employee or as to whether 
a person is a guard, the question may be referred to the Board and the decision of the Board 
thereon is final and conclusive for all purposes. 


The parties referred us to quite a number of authorities in support of their respective positions. 
The cases we have found most helpful to our deliberations include The Windsor Star, [1988] OLRB 
Rep. Apr. 427; Fleetwood Ambulance Services, [1988] OLRB Rep. Sept. 886; Superior Ambulance 
Services, [1988] OLRB Rep. Oct. 1129; and London Free Press Printing Company Limited, [1993] 
OLRB Rep. Oct. 977; we have also considered CAA Northeastern Ontario Auto Club, [1994] 
OLRB Mar. 208. 


8. Both the Windsor Star and the London Free Press cases pointed the Board’s section 
114(2) jurisprudence in new directions. Prior to Windsor Star the scope of the Board’s examination 
(usually effected through a Labour Relations Officer) into the duties and responsibilities of the rel- 
evant persons varied depending on when and in what circumstances the question arose. Without 
purporting to exhaust or comprehensively detail the caselaw which preceded and was, to some 
extent, overtaken by Windsor Star, we can point out that, for example, formerly if a 114(2) status 
question arose during the period of operation of a collective agreement, the Board’s examination 
was generally limited to new duties and responsibilities or changes to pre-existing ones. Where, 
however, the question arose in the course of bargaining for a collective agreement, the scope of the 
Board’s inquiry would not be so limited. The Windsor Star decision ended that variation in the 
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scope of the Board’s inquiry which is no longer limited to ‘‘changes”. That innovation, while 
undoubtedly significant, is of little direct relevance in the instant case. 


CF A number of other aspects of the Board’s jurisprudence were affirmed in the Windsor 
Star decision. And while the Board no longer distinguishes between a “‘full’” inquiry and one 
restricted to ‘‘changes”, some of the Board’s pre-Windsor Star jurisprudence will be of assistance 
in determining whether and how a “question” has “arisen” within the meaning of section 114(2) 
such that the Board will inquire into the status issue on the application of one of the collective bar- 
gaining parties. In Westmount Hospital, [1980] OLRB Rep. Oct. 1572 (cited in Windsor Star) the 
Board had also liberalized its approach to section 114(2) (then 95(2)) applications and observed as 
follows: 


4. The parties, however, are currently bound by the collective agreement entered into on May 
12, 1980. Where parties have by virtue of their collective agreement or other form of agreement 
settled upon the employment status of a person, the Board at one time refused to let either 
party at any time withdraw unilaterally from that agreement by means of an application under 
section 95(2) of the Act. (See, for example, Belleville General Hospital, [1975] OLRB Rep. 
June 487). The basis for this policy is that a party having entered into an agreement on the status 
of a particular person, cannot, in the absence of a material change in duties and responsibilities, 
come before the Board and claim that a ‘question’ exists as to the status of that person. More 
recently, the Board has liberalized this policy so as to permit an application to be brought during 
negotiations for the renewal of a collective agreement, after the collective agreement has 
expired. Parties therefore are no longer bound indefinitely to the terms of an initial agreement. 
The Board will not however, permit an application (other than one relating to changes in the 
duties and responsibilities) to be brought during the first set of negotiations following agreement 
upon the status of the person in question (Collingwood General Marine Hospital, [1975] OLRB 
Rep. Jan. 18). Nor will it permit a full application to be brought during the term of a collective 
agreement, unless it is satisfied either that the position is a new one arising during the term of 
the collective agreement, or that the applicant prior to entering into the collective agreement 
expressly reserved its right to bring a subsequent section 95(2) application on the person in dis- 
pute. Otherwise the applicant will be taken to have acquiesced in the position of the other party, 
and to have accepted it at least for the term of that collective agreement. The Board upon 
receipt of an application under section 95(2) during the term of a collective agreement therefore 
automatically limits the appointment of a Board Officer in inquiring into changes in the duties 
and responsibilities since the date the agreement was entered into (e.g. Ontario Hydro, [1975] 
OLRB Rep. July 560). If the applicant feels that the appointment should not be limited to 
“changes’’, it may write to the Board setting out its reasons, and the Board may hold a hearing 
to deal with the proper terms of the appointment. 


10. Again, while the Board in Windsor Star did away with the artificiality associated with 
distinguishing “full” from “restricted” examinations, it did affirm some aspects of the analysis of 
the Westmount Hospital case. For example, at paragraph 14, the Board offered the following: 


... The Board must be satisfied a “‘question”’ has arisen as to the “‘employee” or “guard” status 
of the individual(s) in dispute before a duties and responsibilities examination will be directed. 
Where the individual’s status has not been previously determined by the Board in a certification 
or earlier 106(2) [now 114(2)] application or by specific agreement of the parties, an examina- 
tion will generally be directed. Where the Board has previously determined the status of a per- 
son in a certification application or prior section 106(2) application or where the parties have 
reached a specific agreement as to the person’s status, the Board will not permit evidence as to 
the person’s duties and responsibilities to be adduced before a Board officer unless the Board is 
satisfied, on the face of the application, that it appears the mischief against which section 1(3)(b) 
or section 12 is directed has arisen or has ceased. Where the Board is not so satisfied, the appli- 
cation may be dismissed without a hearing. In the Board’s opinion, this policy does not under- 
mine agreements of the parties as to person’s status and avoids repeated or frivolous examina- 
tions, yet provide sufficient flexibility to adequately respond to circumstances where the 
mischief against which sections 1(3)(b) and 12 are directed has arisen or has ceased. 
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ty That kind of approach has been affirmed in subsequent Board decisions such as the two 
ambulance service cases cited above. In both cases, which are factually quite similar to each other, 
the Board was satisfied that a “question” arose between the parties and, consequently, appointed a 
Labour Relations Officer to inquire into the matter. Both cases concerned individuals who had 
been excluded from the bargaining unit at the time of certification some 6-8 years earlier. Despite 
the apparent history of that exclusion, the Board relied, inter alia, on the undisputed fact that in 
each case the applicant had raised the issue during the last round of negotiations and had explicitly 
reserved its right to seek a determination under (the predecessor to) section 114(2). 


a2: The decision of the Board in London Free Press can also be characterized as a further 
liberalization of the Board’s approach to section 114(2) applications. Unfortunately, there is a con- 
tinuing lack of understanding within some quarters of the labour relations community regarding 
the relative scope and adjudicative functions of arbitrators and the Board in respect of certain 
issues of employee status and inclusion in the bargaining unit. Under section 114(2) the Board is 
limited to determining whether or not an individual is an employee (or a guard) within the mean- 
ing of the Act. Where the “real issue’? between the parties is whether the person in question is 
included in the bargaining unit, the Board’s determination may not conclusively decide that issue 
which may have to be referred to arbitration. Prior to the London Free Press decision, the Board 
was inclined to decline to inquire into such applications where it doubted the value in proceeding, 
e.g. where it appeared that the real issue necessitated an arbitration hearing. In London Free Press 
the Board acknowledged that its legislative mandate is to make a determination as to whether the 
subject person is an employee or a guard whether or not that finding is likely to solve the real issue 
between the parties. 


3: The Board may be seen in that case to be suggesting that it should not shirk its statutory 
mandate to decide an issue the Legislature has conferred on it out of some paternalistic sense 
(however warranted) that it is better placed to know what determinations will serve the parties’ 
interests and solve their labour relations problems. (Indeed, we note that there may well have been 
similar sentiments at play in this case where the Board permitted the parties to alter the manner of 
proceeding, despite a previous ruling directing a different procedural route.) But even if that is a 
fair characterization of the London Free Press decision, the Board felt compelled (at paragraph 14) 
to make clear that there must be a “‘question”’ between the parties regarding the “employee” or 
“guard” status of a person before the Board has jurisdiction to deal with the matter under section 
114(2) of the Act. The responding party in that case asserted that the issue of the disputed “‘posi- 
tions” had been raised and withdrawn by the applicant in the most recent round of negotiations 
and that, as a consequence, the issue raised in the 114(2) application had been settled for the dura- 
tion of the collective agreement between the parties and should therefore not be entertained by the 
Board. The Board was sufficiently troubled by this assertion that it set the matter down for hearing 
on that issue before making an Officer appointment. It did so because of its view that if the 
responding party’s assertion was correct, there may have been no “question” within the meaning 
of section 114(2) to be determined by the Board thus necessitating the dismissal of the application. 


14. It is the application of the Board’s approach in the cases just canvassed that leads us to 
the conclusion that at the time the application was filed, no “question” had arisen between the 
employer and the union regarding the status of the persons who are the subjects of the application. 


LD: First, we must clarify that the parties have agreed that, at least for the purposes of the 
instant motion, the union is not suggesting that there have been any significant changes to the 
duties and responsibilities of the lead hands which, in turn, give rise to the kind of mischief a sec- 
tion 114(2) application can cure. Neither, of course, has there been any suggestion that it has been 
ithe creation of new positions which has given rise to the application. To return briefly to the issues 
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dealt with in the Windsor Star case, the distinction between “‘change” and “status quo” based 
applications will still have some significant residual importance. Where a person occupies a newly 
created position or type of position or where it is significant and important changes to a person’s 
duties and responsibilities which give rise to the application, it is much easier to imagine that a 
“question” has “arisen” between the parties. On the other hand where some status quo has been 
established as a result of the history of dealings between the parties regarding the relevant persons 
and where no specific change or innovation gives rise to the application, it may be more difficult to 
conclude that a “question” has “arisen”. The instant case clearly falls into the latter category of 
“status quo” applications. 


16. At the time of certification the persons in question were included on the list of employ- 
ees for the purposes of the count (although there may have been only three rather than the current 
four lead hands). The parties having effectively agreed that these persons were employees (and in 
the bargaining unit), it is difficult to see how any question regarding the status of those persons 
could have arisen in the context of the certification application (in this regard see the CAA case, 
cited above). Similarly, had a section 114(2) application followed on the heels of the certification, 
it is equally difficult to see how (in the absence of any indication during the certification process 
that a live issue remained - as is often the case when, for example, the Board, following the prece- 
dent established in Robin Hood Multifoods Inc., [1985] OLRB Rep. July 1159, certifies an appli- 
cant and leaves any outstanding status issue to the parties’ negotiations and a possible return to the 
Board under section 114(2)) one might suggest that a question had arisen between the collective 
bargaining parties (see again the CAA case as well as Collingwood General Marine Hospital, [1975] 
OLRB Rep. Jan. 18, cited in the Westmount case, supra). 


ie The parties’ agreed facts indicate quite clearly that the question of the exclusion of lead 
hands from the bargaining unit (though not necessarily by means of an alteration to the scope 
clause) was an issue raised by the union in the negotiations which culminated in the first collective 
agreement. And although the union may have been unhappy with the result, the issue was ulti- 
mately resolved in those negotiations. Further, not only did the union not specifically reserve any 
right to file an application with the Board (as had been done in a number of cases reviewed earlier 
in our decision), rather, it explicitly acknowledged that it would not pursue the issue any further 
but if the union remained unhappy the status issue would be raised in 

the next round of bargaining and failing resolution at bargaining an application under section 
114(2) would be brought. 


18. There is simply nothing in the parties’ agreed facts or in the argument advanced by the 
union to suggest that the next round of bargaining had begun, that the issue of the lead hands’ sta- 
tus had been raised and not resolved, and that the union had, consequently, brought the instant 
application. That, simply put, was not the basis of the union’s argument before us. Indeed, when 
pressed on when the parties contemplated that the status issue could arise, the union boldly 
asserted that it ought to have been entitled to bring its section 114(2) application as early as the day 
following the execution of the collective agreement. In the circumstances described, such an asser- 
tion is clearly inconsistent with the Board’s jurisprudence and with any notion of finality or reliabil- 
ity which must be associated with parties’ settlements, an absolutely fundamental building block of 
any functioning collective bargaining regime. 


19: Finally, we deal briefly with a further argument advanced by the union. The union’s 
agreement that a vote be held in the termination application was predicated, it is argued, on the 
union’s express right to pursue its 114(2) application. The facts do not bear out this assertion and 
certainly not to the extent suggested by the union. 
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20. The document signed by the parties at the conclusion of their meeting with the Labour 
Relations Officer lists four persons challenged by the union as “‘managerial’’. Attached is an aster- 
isk leading to the notation “** see IWA’s 108(2) application #4402-94-M”’. The parties agreed that 
the ballots marked by challenged individuals would be segregated. The report concludes with the 
parties acknowledging that they ‘consent to the Board issuing a decision without any need for the 
Board to consider at a hearing the matters dealt with above which are not in dispute but recognize 
however, that a hearing will be required to deal with certain outstanding matters, namely: the chal- 
lenges raised by the responding party concerning the list.”’ 


DAN Thus, while the union’s consent to the taking of the vote was certainly not uncondi- 
tional, the parties did not expressly agree that the section 114(2) application would proceed or that 
if it did the employer would be precluded from advancing any possible defence or preliminary 
objection. : 


22: It was for these reasons that we concluded that, in view of the history of the dealings 
between the union and the employer regarding the persons who are the subject of the union’s 
application, no question had arisen within the meaning of section 114(2) and the union’s applica- 
tion was consequently dismissed. 


3759-93-R Ontario Nurses’ Association, Applicant v. Niagara-On-The-Lake Gen- 
eral Hospital, Responding Party 


Bargaining Unit - Certification - Employee - Board finding that Discharge Planning Co- 
ordinator working at public hospital employed in confidential capacity in matters relating to labour 
relations - Discharge Planning Position excluded from bargaining unit - Final certificate issuing 


BEFORE: Roman Stoykewych, Vice-Chair, and Board Members S. C. Laing and K. Brennan. 
DECISION OF THE BOARD; December 21, 1995 


i This is an application for certification. 


a In a previous decision of the Board dated February 21, 1994, the applicant was granted 
a certificate on an interim basis pending the determination of a dispute between the parties as to 
whether the position of “Discharge Planning Co-ordinator” ought to be excluded from the bar- 
gaining unit granted to the applicant. The employer had taken the position that the position ought 
to be excluded on the grounds that the incumbent performed managerial functions and was 
engaged in a confidential capacity within the meaning of Section 1(3) of the Act. The trade union 
took the position that the duties performed by the incumbent did not give rise to the prohibitions 
to inclusion set out in section 1(3) and that therefore, the position ought not to be excluded from 
the bargaining unit description. The parties were unable to resolve their dispute upon the issuance 
of the interim certification decision. 


a In accordance with the Board’s usual practice in these matters, it appointed an officer to 
inquire into and report on the duties and responsibilities of the disputed individual. The evidence 
was transcribed in the officer’s report. Upon release of the officer’s report, both parties were 
extended an opportunity to make representations as to the conclusions which the Board should 
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reach in light of the evidence, and both parties took that opportunity. Our decision, therefore, is 
based on the evidence contained in the report and the written representations received from the 


parties. 


* OK OK 


4, At the time of the application, the responding party hospital was a relatively small facil- 
ity consisting of approximately 40 beds for chronic care patients. In addition to the bargaining unit 
that is the subject of this application, certain of the other employees of the Hospital were repre- 
sented by the SEIU. 


=y The incumbent, who is a Registered Nurse, was employed as the Discharge Planning 
Co-ordinator for approximately 17 years at the time of the application, and was due to retire 
shortiy thereafter. She worked on a part-time basis, averaging approximately 2.5 days per week. 
Generally speaking, her job required her to assume responsibility for programmes of care and 
treatment of the hospital’s patients upon their discharge. It appears that this normally involved her 
in making the necessary arrangements for an appropriate placement in a nursing home or the pro- 
vision for follow-up treatment for patients returning to a home setting. These functions, including 
programme design, were performed in consultation with other health professionals at the hospital 
in a “team” setting. Despite the Hospital requiring the position to be staffed by a Registered 
Nurse, the incumbent reported to the Hospital’s Executive Director, rather than to the Director of 
Nursing. 


6. Given the relatively small size of the Hospital, the incumbent was the only person 
engaged in her “department” and, the evidence revealed, during the course of her seventeen years 
at the Hospital, she did not directly supervise any other employee. The evidence discloses that the 
incumbent’s sole involvement in the hiring process consisted of her participation in the selection of 
her successor. It is unclear in the evidence whether such activity occurred prior to or subsequent to 
the application date. 


ie The incumbent exercised considerable independence in the course of her work. At a 
general level, she was responsible for developing and implementing the Hospital’s policies as they 
relate to discharge planning, and her input was sought by the Hospital’s directors and accountants 
with respect to her departmental budget. It is clear, however, that she did not participate in the 
actual setting of the budget, whether it be at the departmental or hospital-wide level. Although the 
evidence was less than entirely clear on this point, it appeared that she had the authority to spend 
up to $1,000.00 annually without further authorization; thereafter, her independent spending and 
budgetary powers were rather limited. 


8. The hours worked by the incumbent varied according to the demands of the work, 
which required her to be present virtually on a full-time basis on some weeks, while providing her 
with “weeks off” on others. She was entirely free to set her own hours in accordance with these 
needs, and required no authorization or permission to be absent from work. However, the total 
number of hours she was permitted to work in the year was constrained by the annual budget of 
her department, which allocated a set number of hours. She was remunerated on an hourly basis. 


2 Considerable emphasis was placed by the employer on the incumbent’s regular atten- 
dance at meetings with members of management and, in that respect, that she was considered part 
of the “‘management team” by the hospital. However, the weekly ‘“multi-disciplinary” meetings, 
while including persons who are “‘managers”’ within the hospital, and which featured a consensual 
decision-making process in which the incumbent participated, was almost exclusively concerned 


[1995] OLRB REP. DECEMBER 1459 


with the treatment of patients and in that respect, is of little relevance to the exclusions from col- 
lective bargaining sought by the employer. 


10. More significant in that respect are the monthly “Department Managers’ Meetings” 
attended by the incumbent. These meetings were attended by the various department heads of the 
Hospital, including the incumbent, and were chaired by Ms. Karen Tribble, the Hospital’s Execu- 
tive Director. The topics of discussion at these meetings were wide-ranging, and included various 
policy and operational issues confronted by the Hospital. Prominent amongst these topics were 
budgetary issues, such as the Hospital’s implementation of cutbacks, including lay-offs; the devel- 
opment of the Hospital’s strategy with respect to “Social Contract” negotiations; reports on the 
status of collective bargaining with the SEIU and management’s strategy in this respect; and dis- 
cussion of pending discipline and discharge matters. It appears that a certain amount of the infor- 
mation presented at such meetings was already public knowledge, or was disclosed to the partici- 
pants for the very purpose of its wider dissemination. Nevertheless, a significant component of this 
information, comprised mostly of management’s strategies relating to collective negotiations and 
grievances, was clearly not intended to beyond the circle of the participants of the meeting. 


ie The evidence is clear that the incumbent was an active and regular participant in these 
meetings, and that she took part fully in the development of a consensus with respect to the mat- 
ters discussed at the meeting, whether or not they were related to labour relations. On that basis, it 
was suggested that the incumbent was involved in the actual decision-making process in relation to 
these matters. In this respect, however, it is useful to consider the purpose served by the monthly 
‘Department Managers’ Meetings’, particularly as it is described in the evidence of Ms Tribble, 
who also testified before the officer. Since the Hospital is a small one, it does not have an opera- 
tional ‘‘senior executive committee”’. That function was served through ad hoc consultations by the 
Directors of Finance and Nursing with the Hospital’s Executive Director. The Department Manag- 
ers’ Meeting, Ms Tribble testified, was for the purpose of disseminating information to the appro- 
priate levels of Hospital personnel, on the one hand, as well as serving as an “‘advisory group” for 
her and the Directors on the other hand. Although the advice given by the group was considered 
by the directors and the Hospital Board in the course of its operational decisions, it is clear that 
these decisions were not taken at the department manager’s meetings. 


* KOK 


WE Underlying both the “managerial” and the ‘‘confidential” exclusions set out in the 
Labour Relations Act is a concern over the collective bargaining process placing persons engaged 
by employers into situations involving a conflict of interest. The Board has generally considered 
two distinct aspects of the managerial function with this purpose in mind. In circumstances where 
individuals perform in a direct supervisory capacity over others, on the one hand, the Board will 
exclude them from collective bargaining where the decisions, or the “effective recommendations”, 
they make have a material impact upon the terms and conditions of employment of those they 
supervise. Accordingly, the Board will generally view persons who hire, fire, promote, discipline 
or grant substantial wage increases as performing “managerial functions” and will be subject to 
exclusion. On the other hand, the Board will exclude as managerial persons who, although per- 
forming no direct supervisory role, nevertheless exercise a high degree of decision-making author- 
ity with respect to matters that impact upon the broader organization and the working conditions 
of others. The Board’s concern, in this respect, is to ensure for the employer that the members of 
its “managerial team’ not be subject to divided loyalties as a result of participation in collective 
bargaining. (See, in particular, City of Thunder Bay, [1981] OLRB Rep. Aug. 1121.) 


ie; While the separation of collective bargaining interests has been a principal concern in 
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this context, nevertheless, the Board has been been sensitive to the various and evolving forms of 
organization of work and in particular, to the circumstances of the employment relationships of 
professional and technical employees. Especially in the hospital and nursing home sectors, the 
Board has been careful to distinguish between the exercise of independent discretion that is inher- 
ent in the practise of a profession from directions of a supervisory or managerial nature. (Royal 
Ottawa Hospital, [1980] OLRB Rep. Apr. 524.) Similarly, the Board has been alert to the distinc- 
tion between diffusion of decision-making within a professional work environment and a shift of 
effective decision-making power. As the Board stated in Oakwood Park Lodge, [1982] OLRB 
Rep. Jan. 84: 


Modern business organizations - especially those employing professionals, - encourage the free 
flow of information and ideas of subordinates to superiors. Consultation and involvement in the 
decision-making process improve communications in both directions, clarify the employer’s 
problems and objectives, improve employee morale, and make optimum use of employee inge- 
nuity and expertise. “Participatory management styles” have become a prevalent technique in 
large organizations for reducing employee alienation and increasing commitment to the goals of 
the employer. And, in small organizations, consultation is inevitable because of the small num- 
ber of individuals who must work together effectively if the goals of the organization are to be 
realized. One should not conclude, however, that the existence of consultation, or an apparent 
“democratization” of decision-making, means that real managerial authority has percolated 
downwards. 


14. Similarly, the Board has understood that the purpose of the confidential capacity exclu- 
sion is to ensure for the employer that its internal strategies and communications in the labour rela- 
tions context are known exclusively by persons of undivided loyalty. (J.M. Schneider Inc. , [1987] 
OLRB Rep. Mar. 381; Town of Ganonoque, [1981] OLRB Rep. July 1010.) Accordingly, where 
the handling of information relating to the employer’s collective bargaining strategies and opera- 
tions forms an integral part of the disputed individual’s job functions, and where the disclosure of 
such information by him or her would adversely affect the interests of the employer vis a vis the 
trade union, the Board will generally find the person not to be an employee for purposes of the 
Act, and therefore, not entitled to associate for collective bargaining purposes. (York University, 
[1975] OLRB Rep. Dec. 945, supra; Falconbridge Nickel Mines Ltd., [1966] OLRB Rep. Sept. 
379; Frito-Lay Canada, [1978] OLRB Rep. Sept. 831; CLRB v. Transair Limited and Canadian 
Association of Industrial Mechanical and Allied Workers, Local No. 3, 76 CLLC Par. 14,024 
(S.€-C5)) 


* oe * 


LS: Bearing these considerations in mind, and based upon the evidence set out in the offi- 
cer’s report, we are not persuaded that the duties performed by the incumbent in the Discharge 
Planning Co-ordinator position are such as to cause the Board to exclude her position on manage- 
rial grounds. It is clear that her position entails no direct supervisory or evaluative role with respect 
to other employees at the Hospital. In this regard, her role in the hiring of her replacement can 
hardly be considered a constituent part of her position. Moreover, the highly independent work 
she performs, while requiring considerable exercise of professional or technical judgement, none- 
theless takes place within a fairly concrete set of budgetary guidelines and, more importantly, her 
decision-making in this respect does not appear to affect the employment destinies of other 
employees. 


16. Finally, we are not persuaded that her membership on the management team, or her 
attendance at the department head meetings, in themselves involve her in decision-making func- 
tions in relation to labour relations. The issues discussed at such meetings, although of consider- 
able concern and importance to the Hospital’s management, are clearly not resolved at such meet- 
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ings. In this respect, we accept the evidence of Ms Tribble that the meetings are primarily consulta- 
tive in nature, and that the real decisions affecting the matters discussed by the participants of the 
meeting are made at a significantly higher level of the Hospital’s administrative structure. Accord- 
ingly, we cannot conclude that the incumbent exercises managerial functions and that she should 
be excluded from collective bargaining on that basis. 


47: Nevertheless, in the Board’s view, the incumbent’s participation in the department 
manager’s meeting raises a substantial possibility for conflict of interest on confidentiality grounds. 
As noted, the monthly meetings involved the incumbent in discussions of a wide range of matters, 
including the employer’s strategies for collective bargaining and the handling of individual griev- 
ances. The evidence indicates that these matters are not otherwise known to employees. While, as 
we have found, her participation in such discussions did not involve the incumbent in the making 
of effective decisions with respect to these matters, she nevertheless would become apprised of 
information in the course of such meetings that would without question significantly affect the 
employer’s ability to conduct its labour relations were they to become known to the trade union. 


18. The Board is conscious that the incumbent’s possession of such confidential information 
in relation to labour relations results from the employer’s practice of its dissemination to a person 
at a non-decision-making level, and in this respect, it would be possible for the employer to struc- 
ture its affairs otherwise. However, given the incumbent’s longstanding and full participation in the 
department heads’ meetings, and her operational integration at the department head level in the 
other respects of her work, we are not persuaded that the possession of this information is merely 
incidental to her position. Under such circumstances, we are not prepared to include her position 
in the bargaining unit on that basis. Accordingly, the Board is satisfied that the incumbent, as a 
regular part of her job, is advised of information relating to the grievance and collective bargaining 
strategies of the employer, and that a conflict of interest would therefore likely arise were her posi- 
tion to be included in the bargaining unit granted the applicant. Therefore, the position of “Dis- 
charge Planning Co-ordinator” shall be excluded from the bargaining unit granted to the applicant. 


19: Having regard to the foregoing, to the decision of the Board dated February 21, 1994 
and to the provisions of the Labour Relations Act the Board finds that the following unit is appro- 
priate for collective bargaining: 


all registered and graduate nurses employed in a nursing capacity by Niagara-On-The Lake 
General Hospital in the Town of Niagara-On-The-Lake in the Region of Niagara, save and 
except Nurse Managers, persons above the rank of Nurse Manager and Discharge Planning Co- 
ordinator. 


20. A final certificate shall issue. 
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3415-94-JD Electrical Power Systems Construction Association and Ontario 
Hydro, Applicants v. International Brotherhood of Electrical Workers, Local 1788 
and Labourers’ International Union of North America, Local 1059, Responding 
Parties 


Construction Industry - Jurisdictional Dispute - IBEW and Labourers’ union disputing 
assignment of certain hand digging and backfilling work at base of transmission towers during 
course of line refurbishment project - Board confirming assignment to IBEW on basis of economy 
and efficiency and because other factors considered not favouring one union or the other 


BEFORE: D. L. Gee, Vice-Chair, and Board Members F. B. Reaume and J. Redshaw. 


APPEARANCES: M. Patrick Moran, Ron McFadden, Don Nielson, Ros Rioux, Scott Williams and 
Rick Currie for the applicants; David McKee and Al Diggon for International Brotherhood of 
Electrical Workers, Local 1788; John Moszynski and Jim McKinnon for Labourers’ International 
Union of North America, Local 1059. 


DECISION OF D. L. GEE, VICE-CHAIR, AND BOARD MEMBER F. B. REAUME: December 
6,,1995 


1 This is an application under section 93 of the Labour Relations Act (the ‘“‘Act’’) con- 
cerning an assignment of work in the construction industry. Pursuant to the provisions of section 
93, a consultation was held on October 26, 1995. 


a The work in dispute is as follows: 


The hand digging and backfilling of earth at the base of the tower legs of transmission towers 
during the course of a line refurbishment project on the following portions of the Ontario Hydro 
grid: 


(i) | Buchanan T.S. to Woodstock T.S. (1993 to 1994); 


(ii) | St. Mary’s to Devizes Junction (1995). 


oh The applicants, Electrical Power Systems Construction Association and Ontario Hydro, 
seek an order confirming the assignment of the work in dispute to members of the International 
Brotherhood of Electrical Workers, Local 1788 (‘Local 1788’). Local 1788 agrees with the relief 
sought by the applicants. The Labourers’ International Union of North America, Local 1059 (the 
‘“Labourers’’) seeks an order that the work in dispute should have been assigned to its members. 


4. The work in dispute was performed as part of a project undertaken by Ontario Hydro 
commencing in the spring of 1993. The project consists of inspecting and replacing worn out steel 
and conductors on its transmission towers in Southwestern Ontario. The project was divided into 
several components. As indicated above in the description of the work in dispute, two of the com- 
ponents are the subject of this application. The project is ongoing. 


2: The brief filed by the applicants indicates that the work on each component of the 
project was performed in two stages. The first stage involved checking the tower’s integrity while 
the line was live which involved: 


(a) hand digging an area approximately 24” wide and 18” deep around 
the grillage foundation of the towers; 
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(b) inspecting the steel at the tower base for corrosion; 
(c) brushing and cleaning the steel; 
(d) applying a protective coating if necessary; 


(e) bolting reinforcement steel to either side of the tower legs where 
required; and 


(f{) backfilling the dirt around the tower legs. 


6. Once the first stage was completed, the second stage, which does not form part of the 
work in dispute, was performed. The crew which performed the work involved in the sécond stage 
of the project included members of both Local 1788 and the Labourers. 


is The applicants’ brief indicates that employees working around the towers are exposed 
to electrical hazards as the work is done on the towers while the line is live. The electrical current 
from a discharge to ground could be lethal and consequently proper education and safety training 
is of paramount importance. It is asserted that Local 1788 members are trained to recognize safety 
problems whereas not all members of the Labourers are. 


8. The applicants rely on three similar projects which were assigned to Local 1788 crews in 
the past as establishing a past practice. The projects in question were field assignments for which 
no mark-up meetings were held. 


o: The brief filed by Local 1788 describes the manner in which the crew, comprised of a 
foreman and six crew members, performs the work involved in the first stage of the project as fol- 
lows. Generally speaking, the crew is divided into two groups. The first group works ahead of the 
second group. It digs up the earth around the tower leg, performs some scraping and cleaning 
around the bolted areas of the leg, removes all of the bolts, adds a new reinforcing plate (if neces- 
sary) and fastens new bolts in place. When the first group is finished the second group completes 
scraping and cleaning the steel and paints it. The paint is then allowed to dry and the dirt is back- 
filled at a later time by whoever is available. 


10. Local 1788’s brief indicates that, although the above description sets out how the work 
is generally performed, such is not always the case. If the line runs through an area of bush, the 
cleaning of the tower base and digging may take longer, in which case it is more efficient to have 
every person in the crew performing the same work on each tower leg up to the point of painting. 


it It is further stated that the time it takes to hand dig around a tower leg varies. In good 
conditions, the task takes as little as five minutes per leg. In poor conditions it may take up to an 
hour. The initial cleaning and changing of bolts takes at least one hour. If reinforcing steel has to 
be added, it will take longer. 


12; It is asserted in Local 1788’s brief that the work in dispute (the hand digging around the 
base of each tower leg and later backfilling) cannot be segregated into work for a single person. 
The brief indicates that, if the work in dispute was assigned to a member of the Labourers, it 
would require linemen in the first group to stand idle while a labourer dug around each of the legs 
of the tower. The labourer would then stand idle for some period of time (as much as one hour) 
while linemen performed the other functions. The labourer could not work too far ahead of the 
members of Local 1788 as the tower legs cannot be left exposed for too long. Further, the work in 
question would amount to no more than two days worth of work per week. Thus, if a member of 
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the Labourers must be assigned the work in dispute, it would involve either the constant hiring and 
lay-off (or stand-off and recall) of one labourer with the consequent requirement of paying travel 
time each week or paying a labourer to stand around for the majority of the week. The number of 
members of Local 1788 needed to perform the work would not be reduced. 


13; At the hearing of this matter, counsel for the applicants and Local 1788 gave an oral 
description of how the work is performed that went into greater detail than the description set out 
in the briefs (summarized above). Given that the Labourers had no opportunity to review and 
investigate such additional details in advance of the consultation, only the description of how the 
work is performed as contained in the briefs has been considered by the panel in reaching its deter- 
mination. 


14. The applicants and Local 1788 assert that the assignment of the work in dispute to mem- 
bers of Local 1788 should be confirmed on the basis of economy and efficiency, skills and safety, 
employer preference and past practice. 


15. The Labourers agree with the applicants and Local 1788 as to the nature of the func- 
tions involved in performing the work in dispute. The Labourers assert that, where severable from 
and not integral to other work, hand digging and backfilling are labourers’ work. The Labourers 
assert that the applicants and Local 1788 have failed to put any evidence before the Board which 
establishes that the hand digging and backfilling functions are not severable from the remaining 
functions performed by members of Local 1788 and accordingly, the work in dispute is labourers’ 
work. The Labourers assert that, because the applicants did not specifically plead that the digging 
and backfilling was not assigned exclusively to one or more persons, there is no basis for an asser- 
tion that the work could not be performed by a composite crew composed of an equal number of 
members of the Labourers and Local 1788. It is asserted that a labourer need not stand idle while 
the member of Local 1788 inspects the steel, but rather can go on to dig around the next leg or 
backfill previous legs. 


16. The Labourers dispute the electrical hazard alleged by the applicants and point out that, 
in some cases, towers are located within feet of a public sidewalk. Further, they assert that mem- 
bers of the Labourers typically receive safety training with respect to safety hazards. 


ge The Labourers assert that Ontario Hydro has a general past practice of assigning all 
hand digging and backfilling to members of the Labourers. Numerous minutes of various mark-up 
meetings were submitted to the Board. 


18. The Labourers submit that all factors generally considered by the Board in determining 
the outcome of a jurisdictional dispute favour the assignment of the work in dispute to members of 
the Labourers. 


Decision 


iC) In decisions concerning work assignments, the Board generally considers the following 
factors: 


- collective bargaining relationships 

- trade union agreements between the competing trade unions 
- area practice 

- employer practice 

- safety, skill and training 

- economy and efficiency 

- employer preference 
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20. In the present case, both the Labourers and Local 1788 have collective bargaining rela- 
tionships with the applicants. Neither the EPSCA - IBEW collective agreement nor the EPSCA - 
OACTC collective agreement helps to resolve the dispute. No trade agreements between the two 
unions relating to the work in dispute were provided to the Board. 


gb The area practice relied upon by the applicants is comprised of field assignments which 
were made in the absence of mark-up meetings. As the Board determined in Ontario Hydro, 
[1993] OLRB Rep. Mar. 227, because of the manner in which field assignments are made, such 
assignments are generally given less weight by the Board. The Labourers provided the Board with 
copies of minutes of numerous mark-up meetings upon which they rely to establish that Ontario 
Hydro has a past practice of assigning digging and backfilling to members of the Labourers. The 
brief filed by the Labourers does not provide the Board with a description of the work to which the 
minutes relate or explain how the work to which the minutes relate is similar to the work in dis- 
pute. It appears that the projects relied on by the Labourers relate to dissimilar work. For exam- 
ple, some of the minutes relate to the construction of a new transmission line or new construction. 
Accordingly, the past practice evidence relied upon by the Labourers does not establish that 
Ontario Hydro has a past practice of assigning work, similar to the work in dispute, to members of 
the Labourers. It is our determination that the factor of past practice does not favour either the 
Labourers or Local 1788. 


LOR With respect to skill and safety, although the briefs filed by the applicants and Local 
1788 assert that the work involves electrical hazards because the work is performed while the line is 
live, they do not explain the safety hazard that exists for the individual who performs the digging 
(it is not contended that the backfilling presents an electrical hazard). As the photographs provided 
in the Labourers’ brief indicate, towers can be located within very close proximity to public side- 
walks. Additional details of the electrical hazard involved in the performance of the work provided 
by counsel orally at the hearing have not been considered by the panel as the Labourers did not 
have prior notice of such information or an opportunity to prepare to respond to it in advance of 
the consultation. Based on the submissions contained in the briefs, we are not persuaded that the 
work poses an electrical hazard of such a nature as to require the extra safety training of a Local 
1788 member. Members of both unions have the requisite skill to perform the work in dispute. As 
a result, it is our determination that the factor of skill and safety does not favour either union. 


23% Thus, we turn to the factor of economy and efficiency. As set out above, the briefs filed 
by the applicants and Local 1788 explain the manner in which the work is performed and assert 
that it is impossible to segregate the work in dispute and assign it exclusively to a labourer for rea- 
sons of economy and efficiency. Local 1788’s brief states that to do so would result in a maximum 
of two days of work per week for a labourer. The labourer would spend the rest of the time stand- 
ing around waiting for the Local 1788 members to catch up to him or would have to be constantly 
laid off and recalled. There would be no reduction in the number of Local 1788 members on the 
crew. 


24. At the consultation, the Labourers took serious issue with the Board relying on the 
description of how the work was performed provided by the applicants and Local 1788. The Lab- 
ourers assert that the descriptions contained in the briefs (and provided by counsel at the hearing 
which, as indicated above, we have not relied upon in coming to our decision) do not constitute 
‘evidence’. It was suggested that the applicants or Local 1788 should have filed affidavits or decla- 
rations from the crew members or filed supporting documentation. The Labourers did not assert a 
different version of how the work was performed - only that the version asserted by the other par- 
ties was not sufficient and did not constitute evidence upon which the Board could come to a deci- 
sion. 
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Zoe In our view, the description of the work provided by the applicants and Local 1788 is 
sufficient for our purposes. Section 93 (now section 99) gives the Board the power to determine a 
jurisdictional dispute without holding a hearing. The Board’s procedures, which provide for deal- 
ing with jurisdictional disputes by way of consultation, are designed to avoid lengthy and costly liti- 
gation and have the matter determined as quickly as possible. The Board has been handling juris- 
dictional disputes by way of consultation, relying solely on the information contained in the briefs 
filed, for almost three years. That the Board would rely on the information contained in the briefs 
filed by the applicants and Local 1788 in the instant case, where no contrary version of the facts is 
put forward by the Labourers, is not unusual. 


26. In the present case, counsel for Local 1788 contacted members of the crew who were 
working in a remote location and obtained a description of how the work is being performed. This 
description was set out in Local 1788’s brief in some detail. The Labourers were provided with a 
copy of Local 1788’s brief well in advance of the consultation. It had the opportunity, if it wished 
to do so, to conduct its own investigation into how the work is being performed and present the 
Board with a description of such at the consultation. In the absence of even an assertion from the 
Labourers that it has information that the description given by local 1788 is inaccurate, we see no 
reason not to rely on it for the purposes of our determination. 


7ailfc Based on the description of how the work is performed as contained in Local 1788’s 
brief, it is our view that the functions of hand digging and backfilling are not severable from the 
other functions performed. Requiring Ontario Hydro to assign the work in dispute to members of 
the Labourers would result in serious inefficiencies. The digging and backfilling is a very minor 
part of the work being performed. Of the total 35 working days that the seven-man crew works on 
the project each week, the hand digging and backfilling functions would fill only two. Digging the 
hole can take as little as five minutes. The following repair work can take over an hour. The subse- 
quent backfilling of the hole takes minutes. Clearly the digging and backfilling time for each leg of 
the tower is much less than the time required to inspect and repair the leg. If a member of the crew 
is assigned to only digging and backfilling, that individual would spend a considerable portion of 
his/her day standing around or would work for a day or two (working ahead of the rest of the crew 
which cannot be done to any great extent) and then be laid off. Given the remote location of the 
towers, Ontario Hydro would be required to pay travel pay. 


28. As a result, it is our determination, based solely on the description of how the work is 
performed contained in the briefs filed with the Board, that economy and efficiency favours assign- 
ing the work in dispute to members of Local 1788. 


29. The only factor which favours one union or the other favours Local 1788. Accordingly, 
we see no reason to change the assignment of the work in dispute. 


DECISION OF BOARD MEMBER J. REDSHAW; December 6, 1995 


(i I dissent. 


Z I cannot agree with my colleagues that the description of the work actually performed is 
clear. In my opinion the description of the work described by the applicant and IBEW Local 1788 
is mostly hypothetical. The oral submissions only served to further cloud the issue. Labourers 
Local 1059 was not helpful in that they did not tell their version of how the work was actually car- 
ried out. 


fe In my opinion, I would have had the parties, in written submissions, describe the work 
performed in detail. 
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4. I feel that there is too much confusion to allow me to decide who should have per- 
formed the work. 


0777-95-U United Steelworkers of America, Applicant v. Pembroke Civic Hospi- 
tal, Responding Party 


Change in Working Conditions - Unfair Labour Practice - Board finding that employer’s 
discontinuation of short term benefits payable to laid off employee contrary to disability plan and 
violating statutory freeze 


BEFORE: Kevin Whitaker, Vice-Chair, and Board Members J. A. Ronson and Pauline R. Seville. 
APPEARANCES: D. Doorey for the applicant; C. Piette for the responding party. 
DECISION OF THE BOARD; December 19, 1995 


ibs This is an application under section 96 of the Labour Relations Act (the “Act’’), alleging 
that the respondent has breached the provisions of section 86(1) (formerly 81(1)). The applicant 
alleges that, following the receipt of notice to bargain, the respondent changed the terms and con- 
ditions of employment contrary to the statutory provisions. 


Ze At the hearing, the parties agreed to proceed on the basis of an agreed statement of 
fact. On a review of the facts and submissions made at the hearing, this application is allowed. 
What follows is our reasons. 


The Facts 


oF The applicant was certified as bargaining agent for employees of the respondent on 
October 24, 1994. On November 14, 1994, the applicant provided the respondent with written 
notice to bargain. 


4. Erik Hawthorne was at all relevant times employed by the respondent and a member of 
the applicant’s bargaining unit. After having been given a series of notices of layoff that were res- 
cinded prior to their effective dates, Mr. Hawthorne was laid off on February 28, 1995. The appli- 
cant does not challenge the lay off. 


Dt Prior to the layoff, on February 7, 1995, Mr. Hawthorne stopped working due to an 
injury. He applied for and was granted short term sickness benefits for a five week period begin- 
ning on February 7, 1995 and ending on his last day of employment. He had also been in receipt of 
the same benefits for an earlier period of sickness from January 13 to 28, 1995. Between January 
28 and February 7, 1995, he had returned to work. Mr. Hawthorne had applied for and been 
denied benefits under the Workers’ Compensation Act for the periods of absence referred to in this 
paragraph. The denial of benefits was on the basis that he had not suffered a work related injury. 


6. The short term sickness benefits paid to Mr. Hawthorne by the respondent were made 
pursuant to the Hospitals of Ontario Disability Income Plan (HOODIP). This plan is self funded 
and operated by hospitals in Ontario. It provides for short term benefits to be paid directly by an 
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employer, and for long term benefits to be paid out of a pool funded jointly by all of the employer 
hospitals participating in the plan. 


ih Other than the facts in Mr. Hawthorne’s case, we have no evidence before us as to how 
the respondent has interpreted and administered the HOODIP plan in the past. What was agreed 
to however by the respondent was that a pamphlet prepared by the Ontario Hospital Association 
(OHA) and provided to employees, was the employer’s representation to employees as to their 
entitlement to benefits under HOODIP. 


8. Following Mr. Hawthorne’s last day of employment on February 28, 1995, the respon- 
dent discontinued the short term benefits that had been payable to him under HOODIP. The 
respondent claims that this action was consistent with the terms of the policy as described in the 
pamphlet provided to employees. The respondent also asserts that whether or not that action was 
consistent with the policy, it was a reasonable interpretation of the policy made in good faith. The 
applicant does not question the good faith of the respondent in terminating benefits. It argues how- 
ever, that the respondent’s actions in this regard are contrary to the HOODIP policy and because 
of that, amount to a breach of section 86(1) of the Act. 


Analysis 


9, It is undisputed that the provisions of section 86(1) were in effect at all relevant times. 
The parties also agreed that the “reasonable expectations” approach to determining whether there 
has been a breach of the ‘‘freeze”’ provisions of the Act is appropriate. The applicant relied on the 
Board’s decision in Trim Trends Canada Limited [1987] OLRB Rep. April 623 for a formulation of 
the question to be posed in determining whether there has been a breach of what is now section 
86(1). The respondent agreed that this characterization was correct. At paragraph 16 in Trim 
Trends, the Board poses the following question: 


What would the reasonable expectations of the employees in the bargaining unit have been at 
the time the freeze took effect... 


10. The applicant’s argument was that the discontinuation of short term benefits to Mr. 
Hawthorne was inconsistent with the HOODIP policy described in the brochure. The applicant 
asserts that an employee is entitled under the plan to the continuation of benefits where the 
employment relationship ends if the benefits vested prior to the termination of employment. Given 
the agreement by the respondent that the pamphlet represented to employees what they could 
expect, the discontinuation of benefits was contrary to the reasonable expectations of the employ- 
ces and therefore a breach of section 86(1). 


iW. The respondent argued that the discontinuation of benefits was consistent with the pol- 
icy as described in the pamphlet. Its interpretation is that when the employment relationship 
ceases, all entitlement under the plan expires. Alternatively, if it was not, the respondent argued 
that the decision was a reasonable interpretation of the policy as described in the pamphlet and 
was made in good faith. In those circumstances it was argued, it could not amount to a breach of 
section 86(1). 


P23 The first issue to determine is the dispute of fact as to whether the policy as described in 
the pamphlet contemplates the termination of benefits on the cessation of employment. The 
respondent asserts that the provision in the pamphlet entitled “Termination of Coverage”’ states 
that “coverage under this Plan will terminate when you (1) cease employment”’. It is upon this ref- 
erence that the respondent relies to prove that benefits cease with employment. The applicant dis- 
tinguishes between the “Duration of Benefits” and “Termination of Coverage” provisions in the 
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pamphlet. On the applicant’s analysis, the term “coverage” applies to determine when a person is 
eligible to receive benefits, while the term “benefits” applies to the monies received under the 
plan. 


13: It is agreed that both the “Duration of Benefits” and the “Termination of Coverage” 
provisions apply equally to short term benefits and long term benefits. 


14. The applicant argued that where rights vest under a contract or collective agreement, 
they survive the life of the term of the contract unless there is specific language to the contrary. It 
relied on the decisions of the Supreme Court of Canada in Dayco (Canada) Ltd. v. 
C.A.W.-Canada (1993) 102 D.L.R. (4th) 609 dealing with this issue in the context of a collective 
agreement and in Vorvis v. Insurance Corporation of British Columbia (1989)58 D.L.R. (4th) 193 
where the context was a private contract of employment. Again, the respondent didn’t suggest that 
these principles were not correct. It argued that the specific language of the pamphlet governed 
and that it clearly extinguished entitlement for ongoing benefits upon the expiry of the employ- 
ment relationship. 


‘ley The factual issue put squarely before us was whether the language of the pamphlet 
described sick benefits as being terminated on the severance of the employment relationship. Our 
answer to that question is that it does not. 


16. The pamphlet which describes the benefits is brief, spanning only two pages. Like most 
benefit plans, there is a description of who is entitled to make a claim, what the benefit amounts 
are and under what circumstances will they be paid and/or discontinued. In our view, the section 
entitled ‘Duration of Benefits”, describes those circumstances under which the receipt of benefits 
will be discontinued. For short term benefits, they will be payable for up to a period of 15 weeks. 
For long term benefits, there a a number of types of events which will terminate the receipt of ben- 
efits, including when you cease to become disabled or turn 65 years of age. The section entitled 
“Termination of Coverage” applies in our view to how and where a person would have the cover- 
age of the plan, thereby entitling them to claim benefits. It makes sense that someone who was not 
employed by the respondent would not be entitled to claim benefits. Not surprisingly, the coverage 
for this reason terminates with the employment relationship. 


17; The respondent argued however that even if benefits have vested, the provisions under 
the heading “Termination of Coverage” mean that benefits stop being payable when the employ- 
ment relationship ends. If this were the case, an employer under this plan would always be able to 
avoid the payment of benefits by terminating an employee who might otherwise qualify. Given the 
nature of long term disability coverage, it would mean that virtually every long term claim could be 
avoided by terminating an employee who would otherwise not be employable. On this point we 
would refer to Illness and Disability in the Workplace Canada Law Book (updated May 1995) 
where the authors state at page 5-17, paragraph 5:3400: 


Similarly, employees who are currently in receipt of disability benefits should not otherwise be 
rendered ineligible simply because of a termination of employment. 


18. This is not to say that the terminology in the pamphlet is perfectly consistent and unam- 
biguous. The term “‘benefit” is used interchangeably in some places with the notion of “coverage”. 
It would appear however that where the term “benefit” is used in the singular, it refers to cover- 
age. Where it is used in the plural as in “benefits”, it means the actual monies paid out to a claim- 
ant. In other words, the “benefit” is the coverage, and “‘benefits” are the monies paid out to a 
claimant who qualifies for a period of time under the plan. 
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Wee This leaves the respondent’s last argument which is that even if they are wrong on their 
interpretation of the pamphlet, there has been no breach of the “freeze” provisions because the 
decision was reasonable and made in the absence of bad faith. 


20. A review of the jurisprudence does not support the respondent’s argument on this 
point. We have some difficulty in any event with the idea that the reasonable expectations of 
employees in this case in reading a pamphlet would be different from the employer’s. Perhaps a 
number of interpretations of the pamphlet might be reasonable, but in the circumstances of this 
case, we do not see the employer’s reading of the scheme of benefits as a reasonable one. Simi- 
larly, whether there was bad faith or not is in our opinion irrelevant to the analysis. In this case, no 
bad faith is alleged, however, the statute refers only to the prohibition not to change working con- 
ditions. 


Ze For these reasons, we dismiss the respondents suggestion that an act that would other- 
wise be contrary to section 86(1) is somehow saved by virtue of the fact that the respondent viewed 
its own conduct as reasonable and that it was done in good faith. We certainly have sympathy for 
employers who in trying to do the right thing fall short, but that is not in the scheme of section 
86(1) a defence to this application. We would also note the respondent’s agreement with the princi- 
ples governing the application of section 86(1) as set out in Trim Trends and noted above. 


pee Having found that the pamphlet describing benefits does not contemplate the termina- 
tion of benefits with the cessation of the employment relationship, the last question is whether this 
was the reasonable expectation of employees. We have no evidence before us of what the employ- 
er’s practice was in the administration of short term benefits prior to this claim except for their 
admission that the pamphlet was the representation made to employees about the provision of 
sickness benefits. We conclude on this evidence that employees would reasonably expect on a 
reading of the pamphlet to continue to receive benefits that have vested past the termination of 
employment in the circumstances of Mr. Hawthorne. Despite the wording in the pamphlet, if the 
respondent had called evidence to prove that its practice known to employees was according to its 
reading of the pamphlet, we would find that this would likely determine a reasonable employee’s 
expectations. In the absence of this evidence, we find that there has been a breach of section 86(1). 


pis On the issue of remedy, the parties agreed at the outset that any remedy would be bind- 
ing only on the respondent and would not deal with the provision of long term benefits, thereby 
possibly affecting other parties. Accordingly, we order as follows: 


1. That the respondent has breached the provisions of section 86(1) of 
the Act; 


2. That the respondent is obliged to reinstate, effective February 28, 
1995, the short term sickness benefits payable to Mr. Hawthorne, 
consistent with the Board’s determination of the provisions of that 
benefit reflected in this decision; 


3. That the respondent pay to Mr. Hawthorne, interest on any benefits 
payable but withheld to the date of payment; 


4. That the panel remain seized to deal with any matter arising out of 
this order or its implementation. 


[1995] OLRB REP. DECEMBER 147] 


1336-95-R The Residential Low Rise Forming Contractors Association of Metropol- 
itan Toronto and Vicinity, Applicant v. Labourers’ International Union of North 
America, Local 183, Responding Party v. Metropolitan Toronto Apartment 
Builders Association; Toronto Residential Construction Labour Bureau; Toronto 
Housing Labour Bureau; Ontario Formwork Association; Residential Framing 
Association; and Ontario Concrete & Drain Contractors Association, Intervenors 


Accreditation - Bargaining Unit - Construction Industry - Practice and Procedure - Resi- 
dential Low Rise Forming Contractors Association applying for accreditation - Applicant and Local 
183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit appropriate 
despite objections of Metropolitan Toronto Apartment Builders Association and Toronto Residential 
Construction Labour Bureau - Board setting ‘‘employer date’’ and directing that employers listed 
on Schedules ‘‘E’’ and ‘‘F’’ receive notice of application and of hearing 


BEFORE: D. L. Gee, Vice-Chair, and Board Members F. B. Reaume and J. Redshaw. 


APPEARANCES: Carl Peterson and Harold Piccininni for the applicant; A. M. Minsky and A. 
Pinto for the responding party; Joseph Liberman and Richard Lyall for Metropolitan Toronto 
Apartment Builders Association and Toronto Residential Construction Labour Bureau; Pino Celsi 
for Ontario Concrete & Drain Contractors Association; Ernesto Arduini for Ontario Formwork 
Association; Carlo D’Ambrosio for Residential Framing Association; no one appearing on behalf 
of Toronto Housing Labour Bureau. 


DECISION OF THE BOARD; December 11, 1995 


1 This matter is an application for accreditation, filed on June 30, 1995 under section 127 
of the Labour Relations Act. On November 10, 1995, the Labour Relations and Employment Stat- 
ute Law Amendment Act, 1995 was given Royal Assent, thereby bringing into effect the Labour 
Relations Act, 1995. The differences between the Labour Relations Act and the Labour Relations 
Act, 1995 have no bearing on this case. The section numbers referred to in this decision are as they 
were under the Labour Relations Act. 


2 A hearing was held on November 7, 1995 for the purpose of hearing submissions on the 
issue of the appropriate bargaining unit. 


3: The applicant and the responding party are in agreement that the unit of employers 
should be described as follows: 


all employers of employees engaged in concrete forming construction for whom the responding 
party has bargaining rights in the County of Simcoe, the Municipality of Metropolitan Toronto, 
the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that 
portion of the Town of Milton within the geographic Township of Esquesing and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham in the residential sector of the con- 
struction industry. 


For purposes of clarity, it is noted that the said work involves residential concrete forming con- 
struction, including single and semi-detached houses, row houses, maisonettes, town houses and 
apartment buildings of hearing [sic] wall construction to and including ground floor and balco- 
nies, but not other high rise buildings, as set forth in Article 1.02 of the collective agreement 
between the parties hereto. It is also noted that employers bound by and who perform work 
under any of the following collective agreements in accordance with past or existing practices as 
at the date hereof are not included in the said unit of employers, namely: 
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(a) Collective Agreement between the Ontario Formwork Association and the 
Formwork Council of Ontario. 


(b)- Collective Agreement between the Metropolitan Toronto Apartment 
Builders’ Association and the Responding Party. 


(c) Collective Agreement between the Toronto Housing Labour Bureau and 
the Responding Party. 


(d) Collective Agreement between the Residential Framing Contractors Asso- 
ciation of Metropolitan Toronto and Vicinity and the Responding Party. 


(e) Collective Agreement between the Ontario Concrete and Drain Contrac- 
tors Association and the Responding Party. 


(f) Collective Agreement between the Utility Contractors Association of 
Ontario and Labourers’ International Union of North America, Ontario 
Provincial District and its affiliated Local Union. 


(g) Collective Agreement between the Restoration Contractors Association of 
Ontario and the Responding Party. 


4, The Ontario Formwork Association (an employers’ association representing employers 
who perform high rise concrete forming in the residential sector), the Ontario Concrete and Drain 
Contractors Association and the Residential Framing Association support the application and the 
appropriateness of the unit of employers as set out above. 


o: The Metropolitan Toronto Apartment Builders Association (““MTABA”) and the 
Toronto Residential Construction Labour Bureau (“TRCLB’’) submit that the unit sought is not 
an appropriate unit. The MTABA and TRCLB assert that the unit should either include all 
employers bound to the Low Rise Forming collective agreement and the collective agreements 
excluded by paragraphs (a) through (e) and (g) of the unit sought, or should include all employers 
bound to the Low Rise and High Rise Forming collective agreements referred to in the applica- 
tion. 


6. In support of the position that the unit should include all employers bound to the Low 
Rise Forming collective agreement and the collective agreements excluded by paragraphs (a) 
through (e) and (g) of the unit sought, counsel for MTABA and TRCLB indicated that Local 183 
bargains with a number of employer groups that represent contractors who perform various types 
of work including low rise concrete forming, high rise concrete forming, framing and sewer and 
watermain work in the residential sector of the construction industry. Although the bargaining is 
not done together, and it was not suggested that any employer group has any influence with 
respect to the negotiations of any other employer group, it is asserted that the bargaining is con- 
ducted contemporaneously and involves work in the same sector of the construction industry. In 
addition, there are cross-over clauses in the various agreements that have the effect of binding 
employer groups to the other collective agreements in the residential sector. It was submitted that, 
in order for the accreditation order to give effect to the manner in which bargaining actually takes 
place, the unit must include all employers who employ employees in concrete forming which 
includes all employers bound by the cross-over clause. 


is In support of the alternative position that the unit must include all employers bound to 
the Low Rise and High Rise Forming collective agreements, counsel submits that what the Board 
is being asked to do in this case is to accredit the applicant for a portion of the residential sector. If 
the unit is described in the terms agreed to by the applicant and Local 183, the applicant will effec- 
tively be accredited to represent employers who perform low rise concrete forming in the residen- 
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tial sector. In counsel’s submission, the Board has said that it is reluctant to divide a sector and will 
not do so unless there are compelling reasons. Counsel relies on Metropolitan Plumbing and Heat- 
ing Contractors Association, [1973] OLRB Rep. April 199. 


8. Counsel for the applicant and Local 183 submit that the Board’s task is to determine the 
appropriate unit for collective bargaining and that section 128 of the Act contemplates the accredi- 
tation of an employers’ association for a unit of employers described in terms of part of a sector. It 
is argued that the language of section 127 of the Act envisages that the unit of employers will be 
predicated on the scope and nature of the bargaining rights established between the applicant and 
the union. The applicant and Local 183 submit that the Board’s jurisprudence establishes that the 
Board typically determines the appropriateness of the unit by asking whether the unit proposed 
accords with the existing bargaining structure and whether it is a viable unit for collective bargain- 
ing purposes. 


o; Counsel submit that the bargaining pattern in existence supports the appropriateness of 
the unit sought. Counsel dispute that the fact that the applicant’ S agreement is negotiated at the 
same time as other agreements in the residential sector is of any significance. Literally dozens of 
collective agreements were negotiated contemporaneously this past summer. It will happen again 
in 1998 when such agreements are renegotiated. The fact that agreements are negotiated at the 
same time in no way suggests (nor did counsel for MTABA and TRCLB do so) that the employer 
groups bargain together or have any say in one another’s negotiations. Each employer association 
bargains on behalf of its own employer group and enters into separate collective agreements which 
have their own unique characteristics. A finding that either of the units proposed by the intervenor 
is appropriate, would effectively over-ride existing collective agreements. Further, the agreements 
excluded from the bargaining unit description in paragraphs (a) to (e) and (g) are not an exhaus- 
tive list of Local 183’s residential sector collective agreements. 


10. Counsel for the applicant and Local 183 point out that the applicant has been bargain- 
ing for years on behalf of the employers in the unit it has proposed. It does not represent employ- 
ers who engage in high rise concrete forming. The association which represents employers engaged 
in high rise concrete forming supports this application. The applicant is simply trying to codify a 
bargaining structure that has been in place for some time. 


ius The applicant distinguishes Metropolitan Plumbing and Heating Contractors Associa- 
tion, supra, on the basis that the applicant, who represented employers who performed work in 
both the high rise and low rise portions of the residential sector, and the responding party, were in 
agreement that the unit be described in terms of all of the residential sector, and that it was an 
intervenor that was attempting to have the unit described in terms of part of the residential sector. 
The applicant relies on Independent Plumbing & Heating Contractors Association, {1987} OLRB 
Rep. May 734 in which the Board subsequently accredited an employers association for a unit 
described in terms of the low rise part of the residential sector of the construction industry. 


Decision 


Ley Sections 127 and 128 of the Act provide as follows: 


127. Where a trade union or council of trade unions has been certified or has been granted vol- 
untary recognition as the bargaining agent for a unit of employees of more than one employer in 
the construction industry or where a trade union or council of trade unions has entered into col- 
lective agreements with more than one employer covering a unit of employees in the construc- 
tion industry, an employers’ organization may apply to the Board to be accredited as the bar- 
gaining agent for all employers in a particular sector of the industry and in the geographic area 
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described in the said certificates, voluntary recognition documents or collective agreements, as 
the case may be. 


128.-(1) Upon an application for accreditation, the Board shall determine the unit of employers 
that is appropriate for collective bargaining in a particular geographic area and sector, but the 
Board need not confine the unit to one geographic area or sector but may, if it considers it 
advisable, combine areas or sectors or both or parts thereof. 


(2) The unit of employers shall comprise all employers as defined in section 119 in the geo- 
graphic area and sector determined by the Board to be appropriate. 


13s Section 127 provides that, where a trade union has entered into collective agreements 
with more than one employer that cover a unit of employees in the construction industry, an 
employers’ organizations may apply to be accredited as bargaining agent for all employers in a par- 
ticular sector and in the geographic area described in the collective agreements. Thus, the language 
of section 127 suggests that the unit described in the collective agreements to which the union is a 
party is a unit for which the employers’ organization may apply to be accredited. Section 128 the 
Act mandates the Board to determine the unit of employers that is appropriate for collective bar- 
gaining and stipulates that, if it considers it advisable, the Board may combine areas or sectors or 
parts thereof. Thus, as the Board ruled in Independent Plumbing & Heating Contractors 
Association, [1987] OLRB Rep. May 734 at paragraph 8 and The Heavy Construction Association 
of Toronto, [1973] OLRB Rep. May 245 at paragraph 18, while the Board is mandated by section 
128 of the Act to determine the unit of employers appropriate for collective bargaining, the Board 
is not restricted from defining the unit by reference to part of a sector where, in the Board’s opin- 
ion, it is advisable to do so. 


14. The Board’s jurisprudence establishes that, in determining the “appropriate” unit of 
employers, the Board considers the pattern of collective bargaining that exists at the time the 
application is made (see: Independent Plumbing & Heating Contractors Association, supra, and 
cases referred to therein). In Association of Millwrighting Contractors of Ontario, [1973] OLRB 
Rep. Oct. 545, the Board, in the course of rejecting an argument that the geographic scope of the 
unit should not mirror the province-wide scope of the bargaining relationship between the appli- 
cant and the respondent, suggested that, absent reasons to the contrary, where a stable bargaining 
relationship exists, the unit will be described in terms of the established bargaining structure. To 
the extent the Board’s decision in Metropolitan Plumbing and Heating Contractors Association, 
supra, may stand for the proposition that, in determining the “appropriateness” of a proposed bar- 
gaining unit, greater weight will be given to a desire to avoid dividing a sector than achieving a unit 
that is viable for collective bargaining, we disagree. 


1S: We turn then to a consideration of whether the unit proposed by the applicant and 
responding party in the instant case is an appropriate unit. As indicated above, one of the factors 
the Board considers when determining the appropriateness of a unit is whether it is viable for col- 
lective bargaining. The fact that the employers’ organization and the union have negotiated succes- 
sive agreements with respect to the unit sought would tend to suggest that the unit was in fact a via- 
ble one. 


16. The applicant has represented employers in the unit sought in this application in negoti- 
ations with Local 183 in at least two successive rounds of collective bargaining. The applicant is a 
separate and independent employers’ organization that is solely responsible for the conduct of such 
negotiations. Other employer organizations may be engaged in collective bargaining with Local 
183 at the same time, but such organizations have no input into the applicant’s negotiations. The 
applicant’s collective agreement with Local 183 contains unique provisions and is a separate agree- 
ment from those entered into by other employer organizations. The present collective bargaining 
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structure, whereby Local 183 has separate agreements with employers depending upon the type of 
work they are engaged in in the residential sector of the construction industry, has been in place 
for some time. The Board was not advised of any difficulties or labour relations problems which 
exist as a result of this bargaining regime. The employers’ organization that represents employers 
engaged in concrete forming in the high rise part of the residential sector of the construction indus- 
try support this application. 


Ly. Having regard to the foregoing, it is our determination that the unit, as set out in para- 
graph 3 above, sought by the applicant is a viable unit for collective bargaining purposes and is an 
appropriate unit. 


18. The employer date in this matter is hereby set as January 15, 1996. 


19: At the hearing, counsel for the responding party questioned the need to serve employ- 
ers on Schedule “‘F” with notice of this application. For the reasons expressed by the Board at 
paragraph 27 of National Capital Roadbuilders Association, [1988] OLRB Rep. Oct. 1041, regard- 
less of whether a final Schedule “‘F’” is determined in this matter (an issue yet to be decided), 
employers on the responding party’s Schedule “F” are to receive notice of this application. 
Accordingly, the Registrar shall serve all employers listed on the Schedule ““E” and Schedule “‘F” 
with notice of the application and of hearing. 
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Certification - Certification Where Act Contravened - Constitutional Law - Intimidation 
and Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional Question 
not complying with amended Courts of Justice Act - Board not permitting employer to raise consti- 
tutional challenge given late stage at which it was raised - Board finding that employer violating Act 
and true wishes of employees cannot be ascertained where employer holding captive audience meet- 
ings, engaging in poster campaign, making threats to economic benefits and job security, making 
various disparaging remarks about union, giving instructions on seeking return of union cards, ini- 
tiating anti-union petition, and disciplining and transferring union supporter - Certificate issuing 


BEFORE: Dale L. Hewat, Vice-Chair. 


APPEARANCES: L. Steinberg and J. Ketelaars for the applicant; W.M.A. Amadio, I. Wolfe and T. 
Zappitelli for the responding party. 


DECISION OF THE BOARD; December 19, 1995 


te This is an application for certification in which the applicant (or ‘““Union’”’) has 
requested relief pursuant to section 9.2 of the Labour Relations Act, R.S.O. 1990 c.L.2, as 
amended (the ‘“‘Act’’?). On October 3, 1995 I issued a ‘“‘bottom-line” decision in this matter in 
which I ordered certification pursuant to the provisions of section 9.2 of the Act. Below are my 
reasons for the decision. Section 9.2 provides as follows: 


9.2 If the Board considers that the true wishes of the employees of an employer or of a member 
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of an employers’ organization respecting representation by a trade union are not likely to be 
ascertained because the employer, employers’ organization or a person acting on behalf of 
either has contravened this Act, the Board may, on the application of the trade union, certify 
the trade union as the bargaining agent of the employees in the bargaining unit. 


2: For ease of reference the responding party will be referred to as the 
‘“Sheraton’’/’Hotel” or the “Employer”. 


Procedural Matter - Notice of Constitutional Question 


SF During the course of the hearing, on July 6, 1995, I ruled on the question of whether 
the Sheraton could raise a constitutional challenge after the completion of the Union’s case. The 
hearing of this matter commenced on June 26, 1995. On July 4, 1995 the Union’s evidence had 
been completed. On July 5, 1995, the Sheraton served a Notice of Constitutional Question upon 
the Union and upon the Attorney General of Ontario in which it stated that “‘it intends to question 
the constitutional validity of section 9.2...” This issue had not been previously raised by the Shera- 
ton in its response to the application for certification, filed on June 1, 1995. 


4. Counsel for the Union argued that the Board should not permit the Sheraton to raise 
the constitutional question, given the stage of proceedings. He submitted that the Union was pre- 
judiced because the issue was being raised after the completion of its case. Had the constitutional 
issue been pleaded initially, counsel asserted, the order of proceedings and the nature of the evi- 
dence would have been different. Specifically, counsel submitted that evidence would have been 
required or entertained pertaining to section 1 of the Charter of Rights and Freedoms, and that the 
Charter issue would have been considered first. The case on the merits might not have gone for- 
ward. Counsel also argued that insufficient notice had been given to the Attorney General of 
Ontario, as required by the Courts of Justice Act. 


ay Counsel for the Sheraton argued that it had the right to raise the constitutional question 
at any time during the proceedings. He disputed that there was any prejudice to the applicant. 
Counsel also asserted that sufficient notice had been provided. 


6. I ruled that I would not allow the Sheraton to challenge the constitutional validity of 
section 9.2, given the late stage at which it had been raised. To do so would result in prejudice to 
the Union, which had just completed its case. Further, the Notice served on the Attorney General 
was untimely in that it was not served as required by section 109 of the Courts of Justice Act, 
R.S.O. 1990, c.c.43 as amended by S.O. 1994 c.12, s.43. Specifically, the Courts of Justice Act, in 
section 109(2.2), requires that a Notice of Constitutional Question must be served on the Attorney 
General as soon as the circumstances regarding it become known, and in any event, at least fifteen 
days before the day on which the question is to be argued, unless the court orders otherwise. 
Under section 109(6), the provisions in section 109 apply to proceedings before boards and tribu- 
nals. Fifteen days notice was not in fact provided. In these circumstances, I was not prepared to 
entertain the constitutional question. 


Introduction 


ay The Sheraton operates a hotel and conference centre in Niagara Falls, Ontario. The 
Sheraton is owned by Romzap Ltd. which holds a franchise agreement with the Sheraton Hotel 
chain. Given the seasonal nature of the tourist industry in Niagara Falls, the Sheraton’s business 
fluctuates widely during the year. The Hotel typically runs at full capacity between May and Octo- 
ber, and experiences a 70-80 percent vacancy rate between November and April. As a result, lay- 
offs are common during the slow season. The current application represents the fifth union orga- 
nizing effort at the Sheraton since 1990. 
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8. This Union’s organizing campaign began on or about April 1, 1995. The Union asserts 
that its organizing drive was very successful during April, 1995, but came to a virtual halt in mid- 
May 1995 as a direct result of meetings held with staff by the President and Director of Operations, 
Mr. Tony Zappitelli, a poster campaign sanctioned by the Employer, the discipline, harassment 
and attempt to isolate the key Union organizer, Mr. Bill Wilson, and the circulation of an 
employer sanctioned petition. During the course of the hearing, the Union advised the Board that 
the Employer contravened section 82 of the Act based on an allegation that Mr. Zappitelli intimi- 
dated and coerced Karen Nicol, one of the the Union’s witnesses. The Union asserts that each of 
the Employer’s actions described above constitutes a violation of the Act sufficient to result in sat- 
isfying the tests in section 9.2 to cause automatic certification. 


7 Much of the evidence regarding the meeting and actions taken by the Employer was dis- 
puted. Twenty-one witnesses testified at the hearing. I have carefully considered the evidence of all 
of the witnesses. Set out below are my factual findings and the legal conclusions with respect to 
each of the allegations. In making my findings of fact, I have assessed the credibility of witnesses 
according to the usual criteria including their ability to resist the tug of self-interest in giving their 
testimony, their demeanour and what is reasonably probable in the circumstances. 


10. During closing submissions, counsel for the Sheraton remarked that some of the 
Union’s allegations pertain to events which occurred after the application date. Accordingly he 
suggested such allegations, even if provable, cannot form the basis for proving that the employees 
true wishes are unascertainable since the membership evidence had already been submitted to the 
Board. I have determined that the actions of the Employer on or after the certification application 
date have been considered as they are relevant with respect to determining whether the true wishes 
of employees are ascertainable with or without a vote. As well, the actions of the Employer post 
June 1, 1995 are relevant to examining the conduct in its entirety and in order to assess the initial 
allegations of the Union. Furthermore, despite the fact that the Employer was aware of the 
Union’s organizing campaign it did not have notice of the application for certification until June 5, 
1995. It should also be noted that the pleadings in this case were amended by both parties before 
the hearing commenced which resulted in an expansion of the 9.2 allegations to include events 
occurring after the application for certification. All of the evidence pertaining to conduct occurring 
on or after June 1, 1995 was led and completed without objection of the Sheraton concerning its 
relevance to the tests in section 9.2. It was only in closing submissions that counsel for the Sheraton 
objected to the Board’s consideration of the evidence regarding events occurring after June 1, 
1995. For these reasons noted, I have determined that the events occurring after the application for 
certification date are relevant to my determination in this case. 


Findings of Fact 


(i) The Union’s Organizing Campaign 


ue Jeff Ketelaars, a business agent with the Union, testified about the organizing drive and 
how it was affected, in the Union’s view, by the various actions of the Employer. Based on Mr. 
Ketelaars testimony, which was uncontradicted, I find that the Union was contacted in mid-March, 
1995 by a former employee of the Sheraton who indicated that the employees were interested in 
unionization. The Union commenced its organizing campaign on April 1, 1995. According to Mr. 
Ketelaars, the Union did not seek assistance of inside organizers at the outset of the campaign 
because of a belief that, in previous organizing drives, the Employer had taken disciplinary action 
against employees. As result of information that the employees were fearful of being associated 
with the Union by their Employer, it was decided to attend privately at employees’ homes to speak 
to them about the Union. At the beginning of the campaign, Mr. Ketelaars was provided with the 
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names of approximately 45 employees by a Sheraton staff member. In April 1995, a few employees 
approached the Union and indicated their interest in assisting with the organizing drive. Mr. Wil- 
son, a houseman in the. housekeeping department, was one of the employees who acted as an inter- 
nal organizer from mid-April until the application for certification. 


12 Throughout April, 1995, the Union collected membership cards, obtaining them from 
approximately 30 per cent of the potential bargaining unit of 261 employees. The campaign contin- 
ued into May, 1995, but on May 12, 1995, following a meeting held in the Sheraton’s housekeeping 
department by Mr. Zappitelli, Mr. Ketelaars received telephone calls from four employees 
requesting that their membership cards be returned. 


13: The Union collected a total of 79 membership cards. It was Mr. Ketelaars belief that, 
after the May 12, 1995 meeting, the employees were terrified Mr. Zappitelli would discover their 
interest in joining the Union, and as a result, the Union was unable to successfully continue in its 
campaign for membership. He also received a number of calls from employees requesting their 
Union cards back. Two membership cards were, in fact, returned. In terms of membership activity, 
after the May 12, 1995 meeting, the Union collected four cards, two on May 14, 1995 and two on 
May 25, 1995. The two membership cards signed on May 14, 1995 were signed by employees who 
had not attended the May 12, 1995 meeting. The application for certification was filed on June 1, 
1995: 


(ii) May 12, 1995 Housekeeping Meeting 


14. In early May 1995, Mr. Zappitelli received complaints from some employees from vari- 
ous departments concerning the Union’s organizing activity. The complaints, themselves were not 
before me in evidence for the purpose of establishing unfair labour practices on the part of the 
Union, but instead were relied on by the Sheraton to explain the actions Mr. Zappitelli took in 
response to such complaints. Generally, the complaints related to concerns that Union organizers 
invaded employees’ privacy by gaining access to private homes and that organizers were making 
unrealistic wage promises. The complaints were brought forth by employees from various depart- 
ments at the Hotel, but not primarily from the housekeeping department. As a response to the 
complaints received, Mr. Zappitelli met with all scheduled housekeeping staff, at 8:30 a.m. on May 
12, 1995. The employees were not advised, in advance, of the purpose of the meeting, nor, once 
they had arrived, were they offered the option to leave the meeting. The meeting lasted approxi- 
mately 30 minutes. It was an unusual meeting because it was run by Mr. Zappitelli, and because it 
was addressed to all housekeeping staff. Normally, Mr. Zappitelli makes only brief appearances at 
staff meetings to report on hotel business and such meetings usually do not include housemen or 
laundry staff. 


15. I have also determined that this meeting was deliberately directed at the housekeeping 
staff because most of the union activity was occurring in that department and because two of the 
internal organizers Mr. Wilson and Ms. Wiley worked in that department. There was inconsistency 
in Mr. Zappitelli’s evidence about when he became aware of the Union’s organizing drive. Initially 
Mr. Zappitelli stated that he did not know about the Union’s campaign until early May, 1995. 
However, in cross-examination, he admitted that he was notified about the campaign on April 5, 
1995. It is apparent that the housekeeping department was treated differently than other depart- 
ments since the housekeeping group was personally addressed by Mr. Zappitelli not only in the 
May 12, 1995 meeting, but also, in a subsequent meeting on June 2, 1995. In these circumstances, 
Mr. Zappitelli’s explanation of scheduling difficulties for not meeting, to the same extent, with 
other departments does not seem plausible. The special attention directed to the housekeeping 
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staff also becomes questionable when measured against the the fact that most of the complaints 
came from employees of other departments. 


16. During the meeting, Mr. Zappitelli read from a memorandum prepared by him, dated 
May 11, 1995. Following the meeting, this memo was posted and distributed by Mr. Zappitelli 
throughout the staff areas of the Sheraton. The memo reads as follows: 


To Our Valued Employees: 


It is obvious that another union organization wishes to certify our employees and thereby 
become the beneficiaries of weekly deductions from your pay check earned through your hard 
work. 


We would like to point out the following: 


*You have been receiving benefits that most employees at other hotels do not receive: 

*Free parking 

*Free meals 

*Your own Human Resource Committee 

*Your own Social Committee, of which the company matches employee contributions 

*100% paid benefits 

*Safety Committee 

*Overall wage increases in 1994 were in access of 3-1/2% of payroll and will be 4% in 1995. 
Another unionized hotel in Niagara Falls received only 1.5%. 


*Company history has reflected a policy to review salaries, benefits and working conditions on 
an annual basis along with Management Staff. 

*All employees are covered under the very stringent Labour Standards Act. 

*The Sheraton Fallsview is a company that works for you and with you, i.e., Market Value 
Assessment to have taxes reduced, instrumental in attracting a major casino in order to extend 
our season and create full time jobs. 


*The Sheraton Fallsview is anxious to attract and keep the best employees in the hospitality 
industry in the Niagara area. This philosophy has been reflected in salaries, benefits and work- 
ing conditions. 


*We are planning another addition which will create more jobs. This will be conditional on 
acquiring the proper funds, etc. 


What can the union do for you besides Deduct funds from each and every pay check, probably 
forever? 


Note that the unions no longer seem to be promising job guarantees. As noted before, you are 
the only one who can guarantee your own job simply by having pride in your work and doing it 
to the best of your ability. Maintaining the standards and policies of the Sheraton Fallsview 
Hotel will keep us competitive in the market-place and ensure you ample work. 


It is your choice whether or not you are represented by a union. Your employer cannot legally 
interfere with this right. When you are approached by the union, many arguments will be given 
to you as to why you should join. 


Does favouritism concern you? We have an open and effective Human Resources Committee 
which you are encouraged to use. 


Do you think that there’s no favouritism in a union shop? 
When a co-worker approaches you to join a union, please ask yourself what their motives are. Is 


this person a good, honest, reliable worker? Or is he/she pushing for a union to save his/her 
job? Why are they worried about their jobs? Have they received their last warning because of 
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substandard performance? This may well be your designated union representative! Is this the 
person you want to represent you? 


You are being asked to sign a membership card and authorize “Canadian Hotel and Service 
Worker Union, its Agents or Representatives” to act for you: 


Do you know who they are? They may be one of the above co-workers. 


An employee who lay sick in bed was visited at his house by a union worker who claimed he was 
from the hotel in order to gain access to his home, with the sole purpose of soliciting his mem- 
bership. Do you want this type of devious representation? 


Would you trust them with your paycheck? 


We have not been asked for and we have not given any union your names and addresses. How- 
ever, they seem to have them anyway. 


Tony and Connie drive a 1987 Acura in desperate need of body work. The union representative 
that has been in your face these past several months drives a new Mustang. These people are 
salesmen. Sell! Sell! Sell! 


Do employees have a right to join a trade union during working hours? Generally speaking, no. 
This should be done outside of working hours. An employee is not prohibited from getting other 
employees to sign union cards before or after work. 


The employer can, however, take appropriate disciplinary action if the employee’s union activi- 
ties begin to disrupt its business operations. 


Romzap Ltd., as owners and directors of operations of the Sheraton Fallsview Hotel and Confer- 
ence Centre have specific functions and they are as follows: 


Manage enterprise 
Products sold 
Services rendered 
9. Kinds of equipment used 
10. Methods employed 
11. Controls used 
12. Make/alter rules 
13. Establish standards 
14. Institute new tasks 
15. Hours of work 
16. Lay off etc. 


1. Maintain order 

2. Maintain efficiency 
3. Maintain discipline 
42) Hire 

5. 7 Retire 

6. 

ie 

8. 


Union organizers who do not work for this hotel do not have the right to come on this property 
to try to get employees to join their union. It would be appreciated if these people are reported 
to management immediately as this is a breach of hotel security. 


If 55% of the employees sign a membership card, the union is automatically in,. If 40% sign up, 
there is a vote held. 


Don’t let them fool you by the number of signatures they have. Each and every card has to be 
verified by the Labour Relations Act. 


During the last union drive you were told that they had over 50% of the employees signed up. 
The figures we were given unofficially were 8 cards, less than 3%. 
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Once a union is in de-certification is very difficult, and we cannot assist you in this. 


If you have already signed a card, you still have the time (before certification) and the right to 
change your mind simply sending a letter to the Labour Relations Board stating that you wish to 
rescind your enrolment. This is your right and Management can do nothing to assist or encour- 
age you individually to do so. 


Labour Relations Board 
400 University Avenue 
Toronto, Ontario M7A 1T7 
(416) 326-7500 


To ensure this goes through, it should be done in writing. 


Hotel unions have done little or nothing to promote the hospitality industry in the way of job 
training, (except their own union representatives), and job creation. 


Please keep in mind that no one has the right to coerce you or apply undue pressure as to whether 
you should join a union or not. If you feel you are being unduly harassed by union representa- 
tives, you should report this to the Labour Relations Board. 


“Tony Zappitelli’”’ 
Tony Zappitelli 


Director of Operations 


17. The contents of the memo were not in dispute; however, there were substantial differ- 
ences with respect to whether Mr. Zappitelli made any additional comments, not set out in the 
memo, at the meeting. Having considered all of the evidence before me, including Mr. Zappitelli’s 
admission during cross-examination that he made certain comments not set out in the memo, it is 
my determination that the following statements were made by Mr. Zappitelli at the May 12, 1995 
meeting. 


18. When Mr. Zappitelli made the statement in the memo about plans to build another 
addition, conditional on the acquisition of proper funds, he pulled out his pant pockets to display 
that they were empty and indicated that he personally did not have the funds to build the tower 
addition. He further stated that he would have to obtain a loan from the bank in order to raise 
funds for the building addition. 


1: In the context of the statement in the memo pertaining to “unions no longer promise 
job guarantees”, Mr. Zappitelli stated that the Sheraton can only pay employees out of profits and 
that the Sheraton must charge competitive rates because ‘‘it is competing with the world’’. It is also 
evident that Mr. Zappitelli told employees that the more time he spends dealing with the Union, 
the less time he will have to spend on increasing business at the Sheraton. 


(iii) Postings 


20. In addition to posting the May 11, 1995 memo throughout the staff areas of the Shera- 
ton, Mr. Zappitelli prepared and posted a number of other memos and documents during May and 
early June, 1995. Below is a summary of the postings which were prominently displayed, and in 
some instances distributed in employees time-slots, so that all information was available to every 
Sheraton employee. 


PAG On May 17, 1995, in response to complaints about Union representative conduct, a 
memo was posted setting out provisions from the Act reminding employees that they have the right 
to oppose a trade union, or to refuse to join a trade union, subject to a union security clause in a 
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collective agreement, and that employees have the right not to be discriminated against or penal- 
ized by an employer or a trade union because of exercising their rights under the Act. The memo 
also mentions an employer’s right to freedom of expression and advises employees that, should 
they have any concerns about union harassment, they should write to the Labour Relations Board. 


22. On May 19, 1995 a memo entitled “Keeping You Informed” was posted advising 
employees of the following: 


No one can interfere with your decision as to whether to join a Union or not join a Union. Do 
not be bullied or coerced into signing a Union card if you do not wish to do so. 


Do not sign a Union card just for the purpose of putting an end to the conversation or to stop 
someone from pressuring or harassing you. Once a card is signed, it is very difficult to get it 
back. If 55% of the employees sign cards, certification of the Union will be automatic even 
though you may have signed a card only to stop the harassment of the Union organizer. 


Do not be rushed into signing a Union Card. Think it over carefully. If you wish, you may tell 
the Union organizer that you will contact him or her at a later time, once you have thought 
things out and decide you want to join. Remember, if you sign a card, you may not get a chance 
to change your mind or even to vote by secret ballot. 


If a Union is certified, you will have to pay Union dues whether you signed a card or not. That 
is the law. I personally do not see why you should have to pay to work here at the Sheraton. 


Please bear in mind that once a Union is certified, the Union Executive will make decisions for 
you. Traditionally, not many people attend Union meetings and therefore the business of the 
Union, is in fact conducted only by the few people who really attend the meetings. Unfortu- 
nately, it is often the persons with an axe to grind with management that usually attend these 
meetings. 


Unions usually practice a lot of peer pressure and put pressure on employees in order to bring 
them into line. You may have already experienced this pressure in the membership drive. 


Presently, if you have a problem, you can come to management. Management will usually deal 
with the problem quickly and in a fair way. There is also a Human Resources Committee that 
you can go to for fair determination of your problem if you are not satisfied with how you are 
treated by management. 


You have the right to join a Union but you also have the right to refuse to join. No one should 
pressure you into joining a Union if you do not want to do so. If you are pressured or harassed 
by a Union representative you should report the Union and the person pressuring you to the 
Ontario Labour Relations Board as follows: 


Ontario Labour Relations Board 

400 University Avenue 

Toronto, Ontario 

M7A 1V4 

Toll Free Phone Number: 1-800-287-2965 


If you have signed a Union card and want it back, you should also write to the above address 
and explain that you want it back. 


Unions make promises of better working conditions and more money. It is easy to make those 
promises but you have to consider whether the promises are realistic. We have just emerged 
from a recession in the hospitality industry that has hurt many businesses and employees. Our 
employees have fared well in comparison to others in the hospitality industry. 


Unions always make the promises of job security. Unions have never created one job. Job secu- 
rity can only come from us working as a team to provide excellent service to our guests. This 
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type of “good will” creates job security. Remember, Union organizers are salesmen making a 
sales pitch to get your union dues. Do not be fooled by their promises. 


Compare your wages, benefits and working conditions with Union contracts in your area. These 
were achieved without a Union or you having to pay Union dues. If you are unionized, and the 
Union votes to go on strike, you will have to strike even though you do not wish to do so. 


My reputation as the President of this company and the reputation of members of the manage- 
ment teams stands for fairness. We hope to maintain this reputation. If we make a mistake or 
you do not feel that you have been treated fairly, you have an appeal to the Human Resources 
Committee. 


Management does not participate in Union drives as these decisions should be made on an indi- 
vidual basis, freely and without interference by management. This is why we have not taken any 
active stand in the past on these matters. You should know however that it is wrong for a Union 
organizer or any member of staff to harass you, coerce you, or to put undue pressure on you to 
join a Union. That type of conduct is wrong and you are within your rights to resist it and 
demand to be left alone if the conduct persists. 


23: Following a meeting with the sales office staff in which the Union was discussed by Mr. 
Zappitelli, on June 1, 1995, a number of posters were posted by him on bulletin boards and glass 
enclosed cabinets throughout the staff areas of the hotel. Although Mr. Zappitelli was responsible 
for the content of the posters, their preparation was delegated by him to an office staff employee 
who falls within the proposed bargaining unit. Soon after being posted, the first set of posters were 
removed. When Mr. Zappitelli discovered that they had been removed, he had prepared another 
set of posters and marked them “NOT TO BE REMOVED)! Please be considerate to your fellow 
staff members.’ The new posters were posted on June 2, 1995. The posters are described as fol- 
lows: 


1. A poster stating: ‘‘ Where would you like management to spend their time? Taking 
care of guests and promoting the hotel thus creating more hours for you? (a box con- 
taining a checkmark is beside this question) or Responding to union campaigns? (an 
empty box is beside this question) YOU HAVE THE RIGHT TO CHOOSE! Do you 
want the vocal minority to spend your money?” 


2. Ancartoon illustration depicting a man being grabbed around the neck by hands com- 
ing out of a pop machine with a caption that states ‘AT OTHER UNION HOTELS: 
You have to pay for your soft drinks... All proceeds to the Union.” 


3. A poster with the heading “DEDUCTIONS ALERT!!!” which advises that summer 
staff at the unionized Brock and Foxhead Hotel pay $70 per season for parking, 
$11.25 each paycheque for union dues (including back dues owed during layoff and 
illness deducted from their first paycheques upon return to work), $2.50 per day for 
meal deductions plus all taxes including income, P.S.T and G.S.T., and pay for all 
pop and coffee in the staff lunchroom. 


4. A poster that states that the union did not start and does not help maintain the 
employees’ social committee and reminds employees that management encourages 
and co-sponsors the social committee. 


5. A poster that expresses that Employment Standards can do anything for you that a 
union can do and advises that Employment Standards is unbiased, is free and that 
employees should use its services if unable to resolve problems through the Human 
Resources Committee. Employees are reminded not to confuse Employment Stan- 
dards with “labour relations” which only deals with unions and are told “for example, 
if you have a complaint or wish to withdraw a signed card, contact labour relations.” 


6. A poster that states “the union has never created a job in private industry, except for 
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their own. The union cannot change policies set by management. The union cannot 
get you an unearned raise. The Company can only pay what it can afford”. 


7. A poster that states “Starting October, 1995, when we renew our benefit package 
with our supplier, we will ask that the minimum requirements be reduced to 24 hours 
per week from 30 hours. This issue is being considered because of the on-going con- 
cerns of your Human Resources Committee.” 


8. A poster that contains an illustration of the proposed second tower addition with the 
caption “Who will build the tower addition? The union OR ROMZAP?” 


24. Two of the above-noted posters were defaced and left posted until June 26, 1995. The 
“pop machine”’ poster, printed on bright orange paper, was posted on a blank white wall, in plain 
view, directly above the coffee/pop machine in the staff smoking lunchroom. After being posted, 
someone handwrote the words “SUCKS THE BIG ONE” underneath the word “union”. The 
other poster that was defaced, was the one that contained the illustration of the Hotel’s second 
tower. It too was printed on bright orange paper, posted in plain view on a stark white wall in 
between the two service staff elevators, just above the elevator button. On this poster, the word 
“union” had been crossed out and the word “SUCKS” was written beside it in red pen. All 
employees who testified on behalf of the Union and the non-managerial employees who testified 
on behalf of the Employer stated that they had seen the defaced posters. All managerial staff who 
testified, except Rose McIntyre, a supervisor in the housekeeping department, stated that they had 
not seen the posters in their defaced form but gave the impression that they would have taken steps 
to remove such posters had they been noticed. The managerial employees also acknowledged that 
they were aware of the Sheraton’s policy prohibiting defacing or marking of company property. 
Ms. McIntyre, however, gave evidence that she saw the defaced posters but did not take any action 
because of the words ‘PLEASE DO NOT REMOVE...”. 


25. Mr. Zappitelli also posted provisions of a hotel collective agreement which set out rules 
with respect to union dues and deductions. This posting was done because Mr. Zappitelli wanted 
to provide an example of how union dues and fees are collected. It was acknowledged by Mr. Zap- 
pitelli that he is aware that the payment and collection of union dues and fees varies depending on 
the terms of a collective agreement. 


(iv) June 1, 1995 - Sales Office Staff Meeting 


26. On June 1, 1995 a meeting was held by Mr. Zappitelli, in his office, with six sales office 
staff employees; four of whom are non-managerial, and therefore would fall within the scope of 
the proposed bargaining unit. This meeting was held as a result of a suggestion by Pat Grayley, 
Director of Sales, to Mr. Zappitelli. Ms. Grayley made this request because one of her staff had 
asked her about the inclusion of office/sales employees in a potential bargaining unit and she 
believed that it might be useful to hold an information session about the Union. Ms. Grayley had 
also advised the employee to contact other hotels in Hamilton, Ontario, in order to inquire about 
inclusion of sales staff in collective bargaining. This meeting was called on a last minute basis and 
employees were not told in advance about its subject-matter, nor were they given the option to 
leave the meeting which lasted approximately 30 minutes. 


2h During the meeting, Mr. Zappitelli showed a chart comparing wages of sales office staff 
at another local unionized hotel to the Sheraton’s wages in order to explain that wages at the other 
hotel are less than the Sheraton’s once deductions are made for union dues, parking, beverages 
and meals. To assist in his presentation, Mr. Zappitelli displayed and read aloud each of the post- 
ers referred to above in paragraph 23. In his testimony, Mr. Zappittelli took the position that the 
reference to summer staff in the “Deductions Alert” poster was made in error. He also expressed 
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that a union was not necessary at the present time and stated that employees should wait to 
become unionized until the casino and second tower addition are built so that they would have 
“the pick of any union”. In addition, he told the employees that a chambermaid at the Sheraton 
had requested her union card back and that she had received forms from the Board that were so 
complicated that she would require a Philadelphia lawyer to decipher them. Through Mr. Zappi- 
telli’s cross-examination, however, it became clear that he knew that the chambermaid, in ques- 
tion, had received her card back directly from the Union. 


28. Sue Doherty, an employee who attended the meeting, and who knew about Mr. Zappi- 
telli’s past employment experience as a union steward, asked Mr. Zappitelli a number of questions 
including why he had changed his opinion about unions. In response to that question, Mr. Zappi- 
telli told the group about his dissatisfying experience in representing workers as a union steward 
and explained that it caused him to leave his job and to change his views on union representation. 
Further, based on the testimony of Ms. Grayley and Ms. Doherty, I find that Mr. Zappitelli stated 
that “‘good workers do not need a union and only the ones who do are those that break the rules”. 
In this regard, Mr. Zappitelli remarked that good workers never need grievance and arbitration 
since they do not get into trouble. 


22. During cross-examination, Mr. Zappitelli stated that he had no reason to doubt Ms. 
Doherty’s testimony regarding her understanding of his statements pertaining to the continuation 
of employee privileges of free meals, beverages and parking. In this regard, Ms. Doherty testified 
that Mr. Zappitelli, in response to her question, stated that he could not guarantee that such privi- 
leges would continue, in the event of certification. Further, although he did not recall stating the 
following, Mr. Zappitelli did not doubt Ms. Doherty’s recollection that he stated that if costs went 
up, he would have to make cuts and that such measures would be “‘out of his hands”. I also find 
that Mr. Zappitelli did not specifically state, as asserted by Ms. Doherty, that if “he was backed 
into a corner he would come out kicking”. However, on the evidence before me, it appears that 
Mr. Zappitelli rolled up his shirt sleeves and told the group that he was going to set aside running 
of the Hotel until all staff were informed. 


(v) June 2, 1995 Housekeeping Meeting 


30. On June 2, 1995, Mr. Zappitelli held a second meeting concerning the union with all 
housekeeping staff. The meeting began at 8:00 a.m. and lasted approximately 45 minutes. It was 
an unusual meeting because it was run by Mr. Zappitelli, it occurred 45 minutes earlier than the 
usual meeting time of the chambermaid daily meeting and because it included all housekeeping 
staff. Employees were not advised about the subject-matter, nor were they advised that they could 
leave the meeting at their option. At the beginning of the meeting, Mr. Zappitelli told employees 
that the Union organizing campaign was emotional for him. Essentially what occurred was an 
expanded version of the meeting Mr. Zappitelli held with the sales office staff on June 1, 1995. 


31. During the meeting, Mr. Zappitelli addressed the group by displaying, using an over- 
head projector, and reading aloud, the posters referred to above in paragraph 23. He also showed 
a wage comparison chart which outlined wage rates for housekeeping positions at local non-union 
and unionized hotels. The wage rate for the laundry staff position at the unionized hotel was left 
blank. Mr. Zappitelli advised that the position does not exist at the comparator union-hotel due to 
contracting out of laundry services. Mr. Zappitelli used the chart to assist in his explanation that 
although the wage rates at the unionized hotel appears higher than at the Sheraton, the rates are, 
in fact lower, after deducting the cost of union dues, parking, meals and beverages. 


32: I am further satisfied, giving particular weight to the testimony of Ms. McIntyre and 
Mr. Doucet (a non-managerial employee called on behalf of the Sheraton), that Mr. Zappitelli 
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commented to employees that the hotel rates must remain competitive, and that if he is required to 
pay increased wages, increased room rates might result causing a loss in business. In addition, I am 
convinced, again giving particular weight to the testimony of Ms. McIntyre and Mr. Doucet, that 
Mr. Zappitelli expressed to employees that if the union came to the hotel, the benefits of free 
parking, meals and beverages would be out of his hands and gave the impression that such benefits 
would be charged in a similar fashion to the local unionized hotel. 


SEP During the meeting, a discussion ensued surrounding the value of unions in the work- 
place. I find that the topic was introduced by a non-managerial employee, Bill LeFave, who asked 
employees if they had previously belonged to a union and then proceeded to relate a story about 
his family’s poor experience with a union. Mr. LeFave’s story was followed by comments made by 
Mr. Zappitelli who recounted his negative experience as a union steward, essentially a repeat of 
the story he told to the office staff on June 1, 1995. Mr. Zappitelli also expressed his view that the 
only people who need unions are those who break the rules. In debating with Mr. Wilson about the 
tax deductibility of union dues, Mr. Zappitelli attempted to correct advice that dues were 100% tax 
deductible and remarked that people would be better off donating to charity. 


34, Mr. Zappitelli also told employees that, if the casino is built in Niagara Falls, employees 
would have their pick of any union and he advised them that he would prefer that employees wait 
for unionization until the casino scenario occurs. According to Mr. Zappitelli, although employees 
have the “right to choose”’ a union, he wanted them to research the Union in more detail before 
choosing. At the conclusion of the meeting, I have determined that Mr. Zappitelli stated that he 
would have meetings with them every day or week, if necessary, to keep them informed. 


(vi) Other Staff Meetings 


Say In addition to the two housekeeping meetings and the sales office meeting reviewed 
above, Mr. Zappitelli discussed the Union organizing campaign with other departments, but not to 
the same extent. The topic of the Union arose within the context of regular meetings of the Food 
and Beverage department on May 30, 1995, the Front Office department on May 31, 1995, the 
Banquet department during the second week of May, 1995, and in a meeting of the Human 
Resources Committee on June 14, 1995. The minutes of the May 30, 1995 Food and Beverage 
department meeting reflect that Mr. Zappitelli told staff that he could not talk about the Union or 
discourage anyone from signing up. He also advised that no one could force them to sign a card. 
There were no minutes prepared for either the Front Office meeting on May 31, 1995 nor the Ban- 
quet department meeting above-noted. The minutes of the Human Resources Committee record 
that Mr. Zappitelli was asked by an employee about the “B.E.C.A.U.S.E” memo (referred to 
below), and that he explained that the memo’s origin was unknown and that its posting was unau- 
thorized. A question about a petition was also raised during this meeting, but Mr. Zappitelli stated 
that he could not discuss a petition with anyone. He further told employees that they could call the 
‘“OLRB” if concerned about their rights. 


36. When Mr. Zappitelli first became aware of the Union organizing campaign on April 5, 
1995, he advised supervisors in a Human Resources meeting, to inform employees of their rights 
during a union organizing drive. Mr. Zappitelli also held a meeting with all managers on May 25, 
1995. The minutes of the meeting reflect that Mr. Zappitelli advised managers that no intimidation 
is permitted to prevent employees from joining the Union, nor is the Union permitted to intimi- 
date employees. Mr. Zappitelli further advised that department heads were permitted to advise 
employees to investigate and research before making a decision to sign a union card. He also told 
the managers that they should talk to employees to make sure they understood both the advan- 
tages and disadvantages of the Union. 


[1995] OLRB REP. DECEMBER 1487 
(vii) The ‘‘ B.E.C.A.U.S.E’’ Memo 


Swe On June 10, 1995, the following memo was discovered posted in the staff change rooms, 
kitchen and dining room, and outside the housekeeping office: 


“sune 9.1995 
From: The B.E.C.A.U.S.E. Group (Be Concerned About Unionizing of Sheraton Employees) 
Topic: Work being contracted out 


A strong possibility exists that any & all positions currently held by any & all employees of 
Housekeeping, Laundry, Security and Maintenance departments could be eliminated and these 
employees be permanently laid off at any time after the union sets up shop in this hotel. 


The work formerly done by these employees will be contracted out to private security firms, 
commercial janitorial and laundry service providers and industrial maintenance workers. 


If it could possibly happen to employees in these departments then ask yourself - Could my job 
be next ??? 


Do you know if the union asking to represent you has included safeguards against this type of 
action in the contract they want you to agree to work under ??? 


It is in your best interest to find out about this. Ask the union recruiters about this and see what 
they have to say or don’t want to say about this matter.” 


No one was identified as responsible for the memo. The memo was in plain view to staff from 7:00 
a.m. until 2:30 p.m. that day. Ms. Fortuna, a housekeeping supervisor, noticed the memo upon 
her arrival at work at 7:00 a.m. on June 10, 1995 and discussed it with staff that morning and at 
lunch. According to Ms. Fortuna, staff asked her whether laundry, maintenance and security ser- 
vices would be contracted out. She advised that the idea was illogical because the Hotel had in- 
house facilities and services. One of the Union’s witnesses testified that she believed the contents 
of the memo were untrue. Despite knowing that the message contained a threat to job security, 
Ms. Fortuna did not report the memo to Mr. Zappitelli or to other senior management claiming 
that she thought it was posted for everyone to read and that she was preoccupied with her work. 


38. When Mr. Zappitelli arrived at work at noon on June 10, 1995, he was advised about 
the “B.E.C.A.U.S.E” memo by his son, Albert Zappitelli, the Sheraton’s Manager. Mr. Zappi- 
telli did not remove the memo immediately because he claimed he was confused by the language in 
its last paragraph, and therefore, he wanted to investigate the matter. Because of the wording of 
the last paragraph, Mr. Zappitelli was unsure if the Union had prepared the memo. He ordered 
Security, at 2:30 p.m., to remove the memo from all locations where it was posted. Security, in 
fact, failed to remove all of the memos, and as a result, the memo located outside the housekeep- 
ing office was not torn down until June 11, 1995. 


Vili Petition 
(a) Allegations of Employer Interference 


D9: During the first week of June, 1995, Karen Nicol, an employee in the Accounting 
department, was approached by the Sheraton’s Controller, Fred Alam, about a petition. Much of 
Ms. Nicol’s evidence about Mr. Alam’s comments and his alleged involvement in the petition was 
disputed. Having regard to the evidence tendered, I prefer the version of events stated by Ms. 
Nicol because it is more probable in the circumstances having regard to the usual factors in assess- 
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ing credibility including the demeanour of Mr. Alam during his testimony. Accordingly, I find that 
the following events represent what occurred. Mr. Alam called Ms. Nicol into his office during the 
first week of June, 1995 and asked her how she felt about the Union. He told her that he had just 
been approached by an employee, Mr. Towne, who had started a petition against the Union and 
was asked to provide assistance. Mr. Alam explained to Ms. Nicol that he told Mr. Towne he could 
not assist in the petition; however, he proceeded to tell Ms. Nicol that if she was interested she 
should talk to Mr. Towne. He also told her that if she wanted to know more about the petition, she 
could meet with him, Mr. Towne and Mr. Zappitelli. Ms. Nicol advised Mr. Alam that she did not 
have sufficient information about both sides of the Union issue to make a judgement, and that, 
unless she had more information, she would not make a commitment either way. She told Mr. 
Alam to call her regarding a meeting with him and Mr. Zappitelli about the petition. Shortly after 
their discussion, Mr. Alam was questioned by Ms. Nicol about the petition and was told by him to 
forget about their discussion. 


b) Allegation of Witness Intimidation 


40. Related to Ms. Nicol’s testimony regarding the petition, is the section 82 allegation 
involving a conversation between her and Mr. Zappitelli on June 30, 1995. The evidence about this 
conversation was not in great dispute. On June 30, 1995, three days after it was disclosed to the 
Sheraton that Ms. Nicol would be testifying about the petition, Mr. Zappitelli called her into his 
office, without stating a reason, and told her that she did not have to talk to him if she so chose. It 
should be noted that when particulars were ordered on the first day of the hearing, the Union was 
concerned about divulging names of employees for fear of reprisals by the Sheraton. Although I 
did not make an order, as requested by the Union, to bar either party from speaking to potential 
witnesses, I did caution the parties regarding the reprisal provisions in the Act and stated that it 
was in everyone’s interest not to expand the numerous matters already at issue in the case. 


41. The conversation between Mr. Zappitelli and Ms. Nicol lasted no more than five 
minutes. He advised her that he knew she would be testifying at the hearing and that he had no 
control over the fact that she had been subpoenaed. He then reminded Ms. Nicol, who agreed, 
that the information that she deals with in her position in the accounting department is confidential 
and that she must not disclose such information. He told her that she must not “say anything to 
anyone because people are recording her statements”. Mr. Zappitelli also told her that she must 
have “leaked something which got into the wrong hands”, but he explained that he could not 
reveal what was leaked due to the on-going proceedings at the Board. At the conclusion of their 
discussion, Mr. Zappitelli advised Ms. Nicol that his counsel would be at the Sheraton that after- 
noon, and that it was her prerogative if she wanted to talk to him. Ms. Nicol did meet with coun- 
sel, but did not discuss the conversation she had with Mr. Zappitelli. Ms. Nicol’s uncontradicted 
testimony was that following her conversation with Mr. Zappitelli, she felt nervous and worried, as 
if she’d made an error in disclosing confidential information. However, she concluded that the only 
information Mr. Zappitelli could have been referring to was the petition. 


(c) Petition Circulation 


42. Mr. Lair, a maintenance employee, testified about a petition he circulated on or about 
June 16, 1995. The petition was not before me for the purpose of determining the number of mem- 
bership cards filed in support of the application as it was untimely. However, Mr. Lair was permit- 
ted to testify generally about the petition and his efforts in collecting signatures. Essentially, the 
petition asked employees to support the demand for the right to vote against any union in a certifi- 
cation process. Commencing June 16, 1995, Mr. Lair and two other employees collected signatures 
on the petition at work during lunch and breaks. Mr. Lair, also came into the hotel on his days off 
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and approached employees for signatures in support of the petition during their working hours and 
during their breaks. 183 employees signed the petition. Mr. Lair denied that there was any mana- 
gerial involvement in the petition and indicated that he was unaware of a discussion regarding the 
petition between Mr. Alam and one of the other employees who assisted with the petition. 


(ix) Bill Wilson Incidents 


43. On May 20, 1995, Mr. Wilson received a written warning and disciplinary transfer to a 
position in the laundry staff area from his position as a houseman. The warning letter prohibited 
Mr. Wilson from entering the public areas and guests floors of the hotel and warned him that fur- 
ther contraventions of the instructions would lead to further disciplinary action up to and including 
dismissal. The Sheraton maintains that its actions were not motivated by anti-union considerations, 
but resulted solely because of Mr. Wilson’s poor work record and because of a complaint filed by 
Ms. Piper about Mr. Wilson on May 19, 1995. The following is a summary of the background and 
facts which surround the discipline of Mr. Wilson. 


44, Mr. Wilson was hired in the position of houseman in April, 1994. As a houseman, Mr. 
Wilson’s duties generally included supplying linens and toiletries and transporting laundry to the 
chambermaids assigned to various hotel floors. As a general rule, Mr. Wilson was assigned to ser- 
vice the chambermaids on floors 3 to 11. His common-law partner, Kathy Mercer, a chambermaid 
at the hotel, was generally assigned duties for the 14th floor. Mr. Wilson’s employment record 
reveals that he had been reprimanded by his supervisors, regarding his uncooperative attitude 
toward other employees in September, 1994 and was ordered to stay off the 14th floor when he 
returned to work following a lay-off in January, 1995. Mr. Wilson did receive an employee disci- 
plinary report, which he signed noting his disagreement in part, for the September, 1994 reprimand 
but did not receive written confirmation of the January 1995 order. On April 3, 1995, Mr. Wilson 
received another written warning pertaining to complaints from other employees about his attitude 
and to concerns about overstocking linens. 


45. In addition to the complaint filed by Ms. Piper, the written warning of May 20, 1995 
refers, in part, to Mr. Wilson being observed on the 14th floor, in contravention of the January, 
1995 instruction, on May 16 and May 20, 1995. The written warning also refers to an incident that 
occurred on May 16, 1995 in which Mr. Wilson apparently refused to service chambermaids when 
requested claiming that he was too busy and behind in his work. However, neither of these inci- 
dents were brought to Mr. Wilson’s attention until he received the written warning letter on May 
20, 1995, nor was Mr. Wilson asked his version of the events. I am satisfied, based on the evi- 
dence, that Mr. Wilson was seen on the 14th floor, on May 16, 1995 and did refuse to service 
chambermaids, as requested, on May 16, 1995. 


46. As further background, it should be noted that Mr. Wilson has a lengthy criminal 
record, which was brought to the attention of Mr. Zappitelli through an anonymous phone call in 
January, 1995. Although shaken by knowledge of a possible criminal record, Mr. Zappitelli did not 
take any specific action against Mr. Wilson, except to seek legal advice and to notify his immediate 
supervisors generally about it. It was evident from Mr. Zappitelli’s cross-examination that he mis- 
read Mr. Wilson’s employment history as having gaps of two to three years rather than the few 
months gap that is noted on Mr. Wilson’s employment application. During his testimony, Mr. Wil- 
son admitted to the existence of a record, including a conviction of assault against Ms. Mercer, but 
both he and Ms. Mercer deny that an assault occurred. There was also evidence before me regard- 
ing other personal difficulties between Ms. Mercer and Mr. Wilson, which were generally denied 
by them, but which certainly formed the basis of Ms. Piper’s dislike and distrust of Mr. Wilson. 


47. With respect to the incident involving Ms. Piper, it is my finding that the altercations 
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which occurred on May 19, 1995 were sparked because of a telephone call by Mr. Wilson to Ms. 
Piper’s home on May 18, 1995. It should be noted that there were significant differences between 
Mr. Wilson and Ms. Piper about all of the incidents surrounding the May 19th altercations. Based 
on my assessment of all of the testimony provided, the following is my determination of the facts 
which appear to be most probable in the circumstances. 


48. During the telephone call on May 18, 1995, Mr. Wilson spoke to Ms. Piper’s partner, 
Eric Kay, and asked him why Ms. Piper requested her union card back. Mr. Kay told Mr. Wilson 
that he was not aware about the Union drive nor of Ms. Piper’s involvement and advised Mr. Wil- 
son that he did not want to get involved. Later that day, Mr. Wilson bumped into Mr. Kay at a 
local tavern and again asked about Ms. Piper’s request to rescind her card. He was essentially 
given the same response by Mr. Kay. Mr. Kay related his conversations with Mr. Wilson to Ms. 
Piper who became extremely angry that Mr. Wilson even knew about her request and had 
approached Mr. Kay about it. As a response, when Ms. Piper saw Mr. Wilson the next morning at 
work, she confronted him, in the presence of a supervisor, and, uttering profanities, told him that 
he had no right to call her home and question Mr. Kay. 


49, Following this altercation, Ms. Piper spoke to her supervisor Ms. Fortuna, who took 
her to see Mr. Zappitelli. Ms. Piper told Mr. Zappitelli that Mr. Wilson had called her at home 
regarding her request to return her union card. She advised Mr. Zappitelli that she had changed 
her mind about the Union after the May 12, 1995 housekeeping meeting. She did not divulge that 
she yelled and swore at Mr. Wilson that morning. 


50. At lunch that day, Ms. Piper was approached by Ms. Mercer who angrily questioned 
Ms. Piper why she had spoken to Mr. Zappitelli and stated that “ people’s jobs were on the line’”’. 
Immediately after this incident, Mr. Wilson came into the lunchroom and yelled at Ms. Piper 
about her discussion with Mr. Zappitelli and warned her to keep her mouth shut about the union 
organizing campaign. In response, Ms. Piper told Mr. Wilson that Mr. Zappitelli knew everything 
about the campaign even though she had not disclosed any other information to Mr. Zappitelli 
other than her change of mind on the Union. 


a Tom Balkwell, another employee, testified about the confrontations that took place in 
the lunchroom on May 19, 1995. He could not recall the details of what was stated, but explained 
that he was shocked by the incidents. He stated that Ms. Piper appeared “‘shook-up and embar- 
rassed”. Liz Toth, an employee who was sitting beside Ms. Piper during these incidents, was not 
called to testify. 


32: After this altercation with Mr. Wilson, Ms. Piper remained in the lunchroom, finished 
her cigarette and then reported the incident to Ms. Fortuna and to Mr. Zappitelli. During her con- 
versation with them, she indicated that she had been humiliated by Mr. Wilson and Ms. Mercer in 
front of other staff members. Ms. Piper gave the impression that she felt threatened by Mr. Wil- 
son, particularly given her knowledge of his criminal background. She also advised Mr. Zappitelli 
that she had supplied 45 employee names to the Union to assist in the campaign. 


mre The police were called by Mr. Zappitelli and Ms. Piper provided a report of the situa- 
tion but no charges were filed. Sometime later that day, Mr. Zappitelli approached Mr. Wilson in 
a hallway and asked him if he swore at Ms. Piper that day. Mr. Wilson responded that he did not 
swear, but rather, it was Ms. Piper who engaged in swearing. Mr. Zappitelli then told Mr. Wilson 
to stay away from Ms. Piper. Mr. Wilson called Ms. Piper on the evening of May 19, 1995, but did 
not speak to her. When Mr. Wilson called, he was spoken to by Mr. Kay who yelled at Mr. Wilson 
not to contact Ms. Piper again. On May 20, 1995, Mr. Wilson was re-assigned to a laundry position 
pending investigation. He was told to stay away from Ms. Piper. He was also warned that any con- 
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traventions would result in further discipline up to and including dismissal. I do not find that Mr. 
Zappitelli told Mr. Wilson, as alleged, that he would make his life miserable and find a reason to 
fire him if he continued to organize the hotel. 


54. Following the disciplinary notice of May 20, 1995, Mr. Wilson attempted to contact Ms. 
Piper, at home, on May 25, 1995. The conversation that took place essentially involved Mr. Kay, 
yelling profanities and making threatening remarks at Mr. Wilson regarding any further interaction 
with Ms. Piper. Ms. Piper testified that she filed a complaint with the police about Mr. Wilson and 
also informed Mr. Zappitelli about Mr. Wilson’s phone call of May 25, 1995. The Sheraton did not 
take any further action against Mr. Wilson relating to the May 25, 1995 phone call. 


5D: Other incidents which form the basis for the Union’s allegations of harassment of Mr. 
Wilson include the following. On May 16, 1995, Mr. Zappitelli approached Mr. Wilson on the 17th 
floor and asked him what he was doing on that floor since normally Mr. Wilson was assigned to the 
lower floors. Mr. Wilson replied that he had been given an assignment by his supervisor for that 
floor but Mr. Zappitelli did not believe him. Mr. Zappitelli briskly picked up the house phone and 
called Mr. Wilson’s supervisor only to receive confirmation that Mr. Wilson had been assigned 
duties on that floor. I am satisfied that Mr. Zappitelli used an angry tone toward Mr. Wilson dur- 
ing this incident. Another allegation of harassment involved an incident in which one of Mr. Wil- 
son’s supervisor’s, Ms. Fortuna, yelled at him during one shift in early June, 1995 for folding laun- 
dry while sitting on a chair rather than standing. Ms. Fortuna claimed that folding laundry from a 
sitting position is an inefficient and unacceptable method and that she would not tolerate any 
employees performing the task from a sitting position. Based on the evidence, I am satisfied that 
other employees had, in the past, folded laundry in a sitting position without reprimand. 


56. The Union also alleged that another employee in the laundry department, Todd Over- 
all, was questioned by Ms. McIntyre, a housekeeping supervisor, regarding his decision about join- 
ing the union and about Mr. Wilson’s union involvement. The evidence of Ms. McIntyre and Mr. 
Overall was in dispute. Based on the uncontradicted testimony of Mr. Overall, as well as the usual 
factors in determining credibility, I am satisfied that his version of events represent what occurred. 
Mr. Overall stated that he had told Ms. McIntyre previously, in relation to a prior Union drive, 
that he was not in favour of unions. In this Union’s organizing campaign Ms. McIntyre told Mr. 
Overall that Mr. Zappitelli wanted to know who had signed union cards and asked him to keep his 
“eyes and ears open’’. On three separate occasions Ms. McIntyre asked Mr. Overall how Mr. Wil- 
son was doing in the laundry department. During one of these approaches Ms. McIntyre men- 
tioned to Mr. Overall that “Bill Wilson is trying to find things out on us.” Mr. Overall replied that 
“you are trying to get things on him’, to which Ms. McIntyre replied “all’s fair in love and war’’. 


The Law 


il With these facts in mind, I turn now to the law. An employer’s right to freely express its 
views during a union organizing campaign is provided for in section 65 of the Act: 


65. No employer or employers’ organization and no person acting on behalf of an employer or 
an employers’ organization shall participate in or interfere with the formation, selection or 
administration of a trade union or the representation of employees by a trade union or contrib- 
ute financial or other support to a trade union, but nothing in this section shall be deemed to 
deprive an employer of the employer’s freedom to express views so long as the employer does 
not use coercion, intimidation, threats, promises or undue influence. 


58. The Board’s jurisprudence on the meaning of ‘freedom of expression” 1s succinctly set 
out in the case of Viceroy Construction Company Limited [1977] OLRB Rep. Sept. 562 at page 
563: 
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9. Insofar as it relates to freedom of expression that section seeks to balance two competing 
interests. On the one hand it protects the right of an employer to express his opinion in Opposi- 
tion to a trade union. On the other hand it recognizes the sensitive nature of employment rela- 
tionships and protects employees from utterances of an employer that would have a coercive 
impact on their decision whether or not to be represented by a union. 


10. The legislative scheme anticipates that having been exposed to the views of both employer 
and union the employees should decide for themselves. To insure the independence of their 
decision section 61 of the Act prohibits intimidation or coercion of employees by a trade union 
and section 56 imposes a similar restraint upon an employer. But while section 61 prohibits “‘in- 
timidation and coercion” section 56 is extended to include a prohibition of ‘‘coercion, intimida- 
tion, threats, promises or undue influence”. Implicit in the broader reference to threats, prom- 
ises and undue influence, is the recognition that employees may be especially vulnerable to the 
influence of their employer. 


11. The Act recognizes that an employer is in the more immediate position to affect an individu- 
al’s employment relationship, if only by virtue of its freedom to advance, preserve, impede or 
terminate an individual’s employment. Therefore, by the terms of the Act, that very freedom is 
restricted. In order to protect and promote the collective bargaining process the Legislature has 
provided that no employer is free to affect a person’s job security or conditions of employment 
when the employer’s action is prompted by an anti-union motive, (e.g. section 58 of the Act). 
For the same reason, by virtue of the Act, an employer’s freedom of expression regarding possi- 
ble union representation of his employees is not absolute. While he is of course free to express 
his view of representation by a trade union he may not use that freedom of expression to make 
overt or subtle threats or promises motivated by anti-union sentiment which go to the sensitive 
area of changes in conditions of employment or job security. 


Bey The determination of whether conduct falls within the permissible boundaries of free- 
dom of expression requires a line drawing exercise and balancing of competing interests based on 
the particular facts of each case. In Lorain Products (Canada) Ltd., [1977] OLRB Rep. Nov. 734, 
at page 735 the Board commented as follows: 


5. ... The line which separates freedom of expression from undue influence or the other prohibi- 
tions found in Section 56 of the Act is a thin one which must be drawn having regard to the facts 
of the particular case. There are, however, certain broad indicia which have been well set out in 
the Dylex case (supra) at paragraph 19: 


In seeking to establish where the line lies the Board starts with the presumption that employees 
recognize that employers generally are not in favour of having to deal with employees through a 
trade union, and that therefore it ought not to surprise them when their employer indicates that 
he would prefer it if they voted against a trade union. Following from this the Board takes the 
view that an invitation to employees from their employer to vote against a trade union, in the 
absence of any surrounding facts or circumstances which would cause the employees to place 
undue emphasis on such statements, does not constitute undue influence within the meaning of 
section 56. (See: Playtex Limited, [1972] OLRB Rep. Dec. 1027.) On the other hand, however, 
the Board is also cognizant that an employee may be peculiarly vulnerable to employer influ- 
ences. This point is clearly brought out in the decision of the Canada Labour Relations Board in 
the Taggart Service Limited case [(1964) CLLR Transfer Binder ’64-’66, 16,015 at page 13,055] 
the following excerpt from which was cited with approval by this Board in the leading case of 
Bell & Howell Ltd. , [1968] OLRB Rep. Oct. 695 at p. 706: 


"An employer may express his views and give facts in appropriate manner and circumstances on 
the issues involved in representation proceedings in so far as these directly affect him and has 
the right to make appropriate reply to propaganda directed against him in relation thereto. 
However he should bear in mind in so doing the force and weight which such expressions of 
views may have upon the minds of his employees and which derive from the nature and extent 
of his authority as employer over his employees with respect to their wages, working conditions 
and continuity of employment. He should take care that such expressions of views do not consti- 
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tute and may not be reasonably construed by his employees to be an attempt by means of intimi- 
dation, threats, or other means of coercion to interfere with their freedoms to join a trade union 
of their choice or to otherwise select a bargaining agent of their own choice.” 


60. The Board also examines the cumulative impact of statements and conduct to determine 
if they are designed to influence employees in contravention of the Act. Thus one of the tests for 
granting certification without a vote pursuant to section 9.2 of the Act is satisfied “where the 
cumulative effect of a range of unlawful employer activities, none of which taken separately call 
the section into play, has the effect of undermining the confidence in the rule of law which a rea- 
sonable employee is presumed to have and which gives a reasonable employee the confidence to 
make a free choice” (Canac Kitchens Limited, [1994] OLRB Rep. August 972, at page 985). By 
way of example, in the Dylex decision (cited above) at page 367, the Board did not accept the 
argument that a series of letters by an employer addressed to employees during the period prior to 
a representation vote merely contained factual information. In that case, the employer issued three 
letters which clearly indicated that it was opposed to having its employees represented by the appli- 
cant union. In addition to urging employees to vote ‘‘no”’ in the representation vote, the letters 
contained a series of questions and answers relating to job security, a possible future strike and 
statements that the Union cannot guarantee various terms and conditions of employment. The 
Board concluded, at page 367, that the cumulative impact of the statements contained in the letters 
exceeded the realm of free speech when it stated that: 


20. Counsel for the respondent took the position that the material set out in the three let- 
ters to employees was factual and that it did not constitute a form of undue influence. 
It may well be that each of the statements contained in the letters if taken by itself is 
factual. However, we nevertheless are of the view that the letters when taken 
together in their entirety go well beyond a mere expression of employer views but 
instead deliberately seek to capitalize on normal employee desires for job security and 
fears of loss of employment. 


ol The Board also reviews the circumstances and timing of statements, such as increases to 
wages or benefits, to determine if such statements are designed to influence employees. See for 
instance, Kuhlman Plastics of Canada Ltd., [1988] OLRB Rep. Dec. 1284, at page 1288 and Canac 
Kitchens Limited, (cited above), where the Board concluded that the manner and timing of confer- 
ring improved benefits arose in response to the Union organizing campaign, and therefore, consti- 
tuted influence over employees in contravention of the Act. 


62. Once a finding of a contravention of the Act is made, the Board must then assess, under 
section 9.2 whether the violation has resulted in a situation where the true wishes of employees are 
not likely to be ascertained. This analysis involves an objective assessment which considers the 
impact of the employer’s misconduct on a “‘typical employee” (see: Zest Furniture Industries 
Limited, [1987] OLRB Rep. February 299, at page 304.) Furthermore, the Board has also consid- 
ered the impact of an employer’s statements on an entire workforce where such statements were 
made to only a portion of employees. In this regard, the Board examines the facts to determine 
whether statements made, in contravention of the Act, to a smaller group of employees, “poison” 
the employees as a whole, given the organization of the workplace and how communication travels 
within it. In Domus Industries Ltd. , [1994] OLRB Rep. December 1630, at page 1640, the Board 
applied the provisions of section 9.2 to a group of employees located at different job sites where it 
concluded that the true wishes of a group of employees at one job site could not be ascertained 
because of the employer’s conduct and stated as follows, at page 1640: 


Once the well is poisoned in this manner it becomes impossible to ascertain the true wishes of 
the “employees” as a group, and the legislative remedy in section 9.2 may be applied by the 
Board. To conclude otherwise would be to reward an employer for its commission of unfair 
labour practices. 
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63. Based on-my review of the evidence and on the submissions, I have concluded that a 
number of the statements made at meetings by Mr. Zappitelli, statements made through the poster 
campaign, the failure to promptly remove anti-union graffiti and the B.E.C.A.U.S.E. memoran- 
dum establish that the Sheraton breached section 65 of the Act. I have also determined that the 
Sheraton, through Mr. Alam and Mr. Zappitelli must have been involved in the petition and that 
such involvement constitutes improper employer interference. I have found that Mr. Zappitelli 
intimidated Ms. Nicol with respect to her testimony in contravention of section 82 of the Act. I 
have further found that the discipline of Mr. Wilson on May 20, 1995 was motivated, at least in 
part, by anti-union animus, and therefore, the Sheraton’s conduct in that regard resulted in a viola- 
tion of section 67 the Act. Many of the statements made by Mr. Zappitelli through discussion, 
memos and posters, do not breach the Act; for example, I have concluded that posting of collec- 
tive agreement provisions on dues deductions does not offend the Act. However, many of the 
statements reviewed, do not fall within the acceptable framework of employer free speech, even 
when juxtaposed against statements notifying employees of their rights under the Act. The fact 
that Mr. Zappitelli inserted statements about employee rights does not neutralize the intention or 
impact of the messages conveyed in contravention of the Act. The cumulative effect points to the 
conclusion that the Sheraton deprived the employees “‘of the ability to choose freely in an atmo- 
sphere untainted by employer undue influence and interference, whether or not they wished to be 
represented by the applicant trade union” (Robin Hood Multi-Foods Inc., [1981] OLRB Rep. July 
972 at page 998). Below are my reasons in support of these findings. 


64. A common theme that arose from all of the evidence was that employees, which include 
skeletal full-time year-round staff and numerous summer and seasonal staff are sensitive about the 
seasonal workload and are waiting in anticipation for the prospect of year-round employment that 
would occur with the proposed hotel ‘“‘casino”’ expansion. It was also evident that employees, and 
Mr. Zappitelli, regard the current provision to staff of free beverages, meals and parking as an 
extremely valuable benefit unique to the local hotels in Niagara Falls. It also became clear, primar- 
ily through the evidence of Mr. Zappitelli, that despite the large size of the hotel and employee 
complement, the Sheraton is run from a “family” oriented approach with Mr. Zappitelli having 
close personal control over all aspects of the hotel’s operation. It was evident that Mr. Zappitelli 
makes an effort to know employees on a first-name basis and to communicate information, where 
appropriate, to all employees equally. 


65. Although Mr. Zappitelli tried to create the impression at the hearing that he was neu- 
tral about the Union and that he would be accepting of the Union if the employees voted in favour 
of it through a representation vote, the message that he conveyed to the employees was that he was 
in disfavour of dealing with them through a union, at least at the current time. As stated earlier in 
this decision, the caselaw has established that there is nothing improper for an employer, in the 
face of a union organizing drive, to express to employees that it does not want a union; in fact, that 
position is often what is expected as an employer’s response to the prospect of unionization (see: 
Lorain Products (Canada) Ltd., cited above). However, Mr. Zappitelli couched his views about 
unionization by interweaving implied threats to employee job security and economic well-being. 
Coupled with this message, he repeatedly reminded employees that it was not too late to change 
their minds about the union and gave instructions on how they could seek the return of their mem- 
bership cards. 


66. In the May 12, 1995 housekeeping meeting Mr. Zappitelli held a captive audience meet- 
ing supposedly for the purpose of providing information to employees about their rights and to, in 
part, respond to complaints about the union’s organizing campaign. Based on my earlier findings 
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regarding this meeting, Mr. Zappitelli’s underlying motivation for personally addressing this group 
must have been directed at conveying his dislike for the Union and for instilling some fear and 
doubt in the minds of employees regarding their decision about unionization. Although portions of 
the May 11,1995 memo contain valid factual statements, other statements together with Mr. Zap- 
pitelli’s additional remarks are inappropriate. 


67. During the meeting, Mr. Zappitelli clearly advised employees that the casino had been 
actively promoted by him for their benefit in order to extend the Sheraton’s season and to create 
full-time jobs. He also reminded employees that an addition to the Hotel was planned which will 
create more jobs. It should be noted that in his testimony, Mr. Zappitelli explained that the Hotel 
tower addition would not be built if the casino didn’t come to fruition. That was not the message 
conveyed to employees during the meeting nor in the posting of the May 11,1995 memo. 


68. Mr. Zappitelli’s comments must be considered in the context of his stated purpose of 
the meeting, which was to respond to complaints and advise employees of their rights about the 
union. In that context, Mr. Zappitelli’s remarks cannot reasonably be aimed at his stated purposes, 
but rather are designed to raise doubt in employees minds about hotel expansion, and greater job 
security. Furthermore, the implied message of the negative impact of certification on expansion 
plans is reinforced by the subsequent posting of the “tower’’ poster which raises the question of 
whether a second tower will be built and asks employees who will build it; the union or the Shera- 
ton. If not to instil fear about negative financial consequences in the event of certification, there 
appears to be no other purpose to Mr. Zappitelli telling employees that the Sheraton can only 
build the addition with bank financing. Similarly, Mr. Zappitelli focused on his precarious financial 
situation by making the gesture of his empty pant pockets and by comparing his dilapidated vehicle 
to the ‘‘new mustang” driven by the union representative. Although Mr. Zappitelli claimed that his 
remarks only stipulated facts, they must be considered in the manner in which they were pre- 
sented. The implication of his remarks suggest that neither he or the Sheraton have additional 
funds to spare , and therefore , expansion plans and promises of year round employment could be 
negatively impacted in the event of unionization. 


69. I have also concluded that the statements noted in the May 11, 1995 memo, taken 
together with his additional remarks about remaining competitive during the May 12,1995 meeting 
are in breach of the Act. The comments about the hotel remaining competitive were made in con- 
junction with statements about the union no longer promising job guarantees. Mr. Zappitelli’s 
comments that the hotel must remain competitive with rates and that the hotel can only pay out of 
profits, although presumably factual, are clearly playing on employees’ sensitivities to continued 
job security. In isolation, these statements might not be of particular concern, but they occurred in 
a context and as part of a continuing dialogue of meetings, statements and posters. The logical con- 
clusion to be drawn from Mr. Zappitelli’s statements is that if the Sheraton is forced to increase 
room rates, as a result of the increased costs arising from unionization, it would not remain com- 
petitive and would lose business thereby affecting jobs. This threat was also implied during the 
June 2,1995 Housekeeping meeting. These comments go far beyond responding to, for example, 
the alleged promises to employees that wages would increase to $12 or $13 per hour in the event 
that the Union is certified. 


70. The threat to job security and employees economic well-being is also substantiated by 
the fact that Mr. Zappitelli told employees at the meeting that the more time he is required to 
spend dealing with the Union, the less time he will have to devote to increasing Hotel business. 
This warning is repeated in clearer terms in the poster which questions employees about how they 
would like management to spend their time that Mr. Zappitelli subsequently posted throughout 
the staff area of the Hotel and reviewed at the June 1, 1995 sales office meeting and June 2,1995 
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housekeeping meeting. Even though Mr. Zappitelli insisted that employees have the right to 
choose union representation, his words were not neutral and placed the choice about union repre- 
sentation in the context of the possibility of less work and the reduced likelihood of extended year- 
round employment. It is evident that Mr. Zappitelli was using his position to affect the particular 
vulnerability of employees by linking the union to diminished business opportunities which could 
directly effect continued and future employment. Such conduct is precisely what is proscribed by 
the Act as illustrated in the Board’s jurisprudence (see: Viceroy Construction Co. Ltd., Lorain 
Products (Canada) Ltd. (cited above), citing Dylex Limited [1977] OLRB Rep. June 357). 


ae A strong comparison can be drawn between the conduct of Mr. Zappitelli with regard 
to the provision of information on the withdrawal of union cards and the conduct of the employer 
in Dylex Limited (cited above). In that case, the employer in conjunction with making numerous 
statements about job security, the inability of a union to guarantee employees anything and, the 
possibility of a strike, urged employees to vote ‘“‘“NO” in a representation vote and included an 
illustration of a ballot with an ““X”’ marked beside the word “NO”. The Board concluded, at page 
368, that the employer’s letters were deliberately calculated to play upon employee fears for job 
security. Added to that were anti-union visual displays in constant view of employees, as well as 
instructions explaining how to vote ‘““NO”’. As a result, the Board found that these actions taken 
together constituted undue influence. In comparison, Mr. Zappitelli’s statements instructing 
employees how to obtain their signed union cards back in the context of the May 12th meeting and 
the posted memoranda of May 19, 1995 and the “Employment Standards” poster, also constitute 
undue influence because such statements were coincident to comments threatening job security, 
disparaging the union and affecting economic status of employees. It must also be recalled that Mr. 
Zappitelli’s reminder messages on how to seek the return of a union card remained in employees’ 
view until early June, 1995 when additional anti-union visual displays were posted and when fur- 
ther meetings between Mr. Zappitelli and staff occurred during which he stated his clear prefer- 
ence that employees not join a union at the current time. 


ips I also find that Mr. Zappitelli contravened the Act during both the June 1 and June 2, 
1995 meetings with staff and based on the numerous posters displayed by him during the meetings 
and through their prominent postings in the staff areas of the Hotel. Both meetings were captive 
audience meetings in which Mr. Zappitelli took the opportunity through the poster presentations 
and his remarks to play on the fears and sensitivities of the employees with respect to unionization. 
I have also considered the effect that such comments would have on a “typical employee” when 
assessed in the context of negative remarks made by Mr. Zappitelli such as “only those employees 
who need a union are the ones who break the rules’, ‘you would be better off giving your money 
to charity” and misinformation about a ‘‘poor chambermaid” who tried to get back her union 
membership card. The threatening nature of Mr. Zappitelli’s remarks is further confirmed by his 
statement to employees, at the conclusion of the June 2, 1995 meeting that he would meet with 
them everyday, if necessary until they were informed. 


Woe Although Mr. Zappitelli did not specifically state that employees would be charged for 
parking or be required to pay for meals and beverages, the message existed implicitly. I have con- 
cluded that Mr. Zappitelli’s responses to Ms. Doherty’s questions gave a clear indication that it 
was likely that the continuation of these benefits was in doubt in the event of certification. Mr. 
Zappitelli admitted that he had no reason to doubt Ms. Doherty’s testimony that if costs went up 
he would have to cut costs, and that such matters; benefits of free beverages, meals and parking 
would be “out of his hands”. Mr. Zappitelli’s sleeve rolling gesture also leads me to believe that he 
gave the impression, as described by Ms. Doherty, that, if he was backed into a corner by the 
union, he could be forced to take action such as the withdrawal of privileges currently enjoyed by 
the Sheraton staff. 
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74. A similar message was implied in the June 2, 1995 housekeeping meeting. Mr. Zappitel- 
li’s evidence in this regard was not convincing, particularly, since he refused to concede that the 
cartoon illustration in the “pop machine” poster depicted a man being choked. In contrast Ms. 
McIntyre and Mr. Doucet admitted that the message being conveyed was that employees would 
have to pay for beverages, meals and parking if the union was certified. It is also evident that Mr. 
Zappitelli deliberately misled employees about how pop-machine proceeds were allocated at the 
comparator union hotel, and thus, employees were left with the wrong impression that proceeds 
were taken by the union instead of the allocation to an employee training fund pursuant to the 
terms of the applicable collective agreement. The “Deductions Alert” poster, particularly when 
considered as part of the package, also reinforces the the link that deductions of such employee 
benefits could occur upon certification. I further find that this poster, despite a denial by Mr. Zap- 
pitelli, specifically targeted the Sheraton’s seasonal summer staff. The explanation given that the 
reference to summer staff (which was highlighted in black bold lettering) was a typographical error 
does not seem plausible, particularly in the circumstances where it only seems logical that Mr. Zap- 
pitelli would want the message conveyed to both seasonal and full-time employees. 


ee With respect to the announcement of the expansion of benefit eligibility, I am not con- 
vinced that it was coincidental to the organizing campaign. Although Mr. Zappitelli and Ms. McIn- 
tyre testified that the benefit eligibility expansion was an agenda item from the Human Resources 
Committee, this announcement was introduced in meetings that focused on the employer’s anti- 
union campaign. The announcement was also posted, thereby making the information available to 
all Sheraton staff. Even though the announcement does not specifically state that the benefit eligi- 
bility expansion will occur, it is clear that the Sheraton intended to seek the expanded eligibility 
requirements upon renewal of its insurance package. In the context of the union organizing cam- 
paign, and given the manner in which the benefit eligibility requirement expansion was introduced, 
I find that this announcement constitutes undue influence within the meaning of the Act. I see no 
reason to depart from the Board’s jurisprudence in this area as noted in Canac Kitchens Limited, 
(cited above) and The Globe and Mail, [1982] OLRB Rep. Feb. 189. 


76. I also conclude that another threat to job security occurred pertaining to the issue of 
contracting out based on the evidence introduced about the housekeeping wage comparison chart 
and the “B.E.C.A.U.S.E.”’ memo. Despite the fact that Mr. Zappitelli explained that the missing 
wage rate for laundry staff at the comparator hotel was due to contacting out, it is clear that he did 
not assure employees during that meeting that laundry would remain in-house at the Sheraton in 
the event of unionization. Furthermore, having carefully considered the evidence with respect to 
the ‘““B.E.C.A.U.S.E.” memo, I cannot accept that Mr. Zappitelli was confused and thought that 
the Union may have prepared the memo. The memo clearly contained a direct threat to job secu- 
rity which caused concern among employees. In light of the contracting out information previously 
mentioned at the June 2,1995 housekeeping meeting, the memo could only have reinforced doubt 
in employees minds about the future of certain positions in the housekeeping department if the 
Sheraton became unionized. Given the existence of the direct threat to job security, it is also trou- 
bling that the memo was left posted for a good portion of the day on June 10, 1995, and was not 
even removed from all of the posted locations until the following day. If Mr. Zappitelli was truly 
concerned about the memo, I find his decision not to remove it immediately represents a response 
that is inconsistent with his alleged concern about the memo. Having security spend over two hours 
investigating the memo before ordering its removal can only be seen as a delay during which the 
memo would come to the attention of more employees. The Sheraton’s motive with regard to the 
memo are also brought into doubt by the fact that other managers, including Mr. Zappitelli’s son 
(who did not testify), saw the memo posted early in the morning and not only failed to remove it 
on their own accord, but did not advise Mr. Zappitelli of its existence until noon that day. 
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Hds Similar omission, on the part of management, occurred with respect to the defaced 
posters which were left posted for a few weeks in constant view. On the basis of the evidence 
before me I find that management ignored the existence of the derogatory statements about the 
Union. I find it extremely unlikely that management employees failed to notice the defaced post- 
ers, given the locations posted, their bright colour and the defaced writing which was blatantly 
marked on each of the posters. Although Ms. McIntyre saw the defaced posters, her explanation 
for not reporting them to Mr. Zappitelli was not credible, given her knowledge of her responsibil- 
ity as a manager to report its existence pursuant to the Sheraton’s policy prohibiting the defacing of 
company property. The failure to remove these posters, in their defaced form, represents another 
example of management permitting anti-union visual displays to remain in constant view of 
employees in order to discredit the Union and to attempt to dissuade employees from associating 
with the Union. Moreover, the defaced posters came into view following the meetings of June 1 
and 2, 1995 in which remarks were made which have been found to have intimidated or threatened 
employees in violation of section 65 of the Act. 


78. With regard to the petition, I have determined the Sheraton must have assisted in the 
genesis of the petition and that management provided additional assistance by allowing it to be 
freely and openly circulated by Mr. Lair and others throughout the Hotel during working hours. In 
light of my findings pertaining to the conversation between Mr. Alam and Ms. Nicol in early June, 
1995 and the conversation between Mr. Zappitelli and Ms. Nicol on June 30, 1995, I can only 
doubt the credibility of Mr. Alam’s testimony that he was not involved in the petition and the testi- 
mony of Mr. Zappitelli that he was not aware of the petition until the hearing of this matter. Mr. 
Towne was not called to testify about approaching Mr. Alam, which leads me to draw an adverse 
inference that Mr. Alam did not exclude himself from assisting in the petition. Similarly, Mr. Zap- 
pitelli’s warning to Ms. Nicol not to divulge information, which I have concluded was information 
about the petition, confirms Ms. Nicol’s understanding that Mr. Zappitelli and Mr. Alam were 
involved in the petition. 


72: I have concluded that Mr. Zappitelli’s discussion with Ms. Nicol on June 30, 1995 con- 
stitutes a violation of section 82 of the Act. Despite concerns raised by the Union about divulging 
names of witnesses, and my caution to the parties, Mr. Zappitelli called Ms. Nicol into his office on 
June 30, 1995, and warned her not to reveal confidential information. Having considered the testi- 
mony of Mr. Zappitelli and Ms. Nicol, the only plausible conclusion I can reach is that Mr. Zappi- 
telli was warning her about the petition, which was to be the subject matter of her testimony on 
July 4, 1995. Her reaction was a feeling of nervousness and of being intimidated. I have deter- 
mined that Mr. Zappitelli intended to and did intimidate Ms. Nicol with respect to her testimony in 
these proceedings contrary to the protection afforded to witnesses under section 82 of the Act and, 
he did so in face of the Board’s caution. 


80. On the basis of all of the evidence before me, I have concluded that the discipline and 
transfer of Mr. Wilson on May 20, 1995 was motivated, in part because of Mr. Wilson’s involve- 
ment in the Union’s organizing campaign. The Board’s jurisprudence establishes that the onus lies 
with the employer to prove, on a balance of probabilities, that the discipline was not motivated or 
tainted in part by anti-union considerations (see, for example, The Barrie Examiner, [1975] OLRB 
Rep. Oct. 745 and Tate Andale Canada Inc., [1994] OLRB Rep. June 781). It is also clear that in 
such cases, the Board must examine the circumstances surrounding an employer’s actions to deter- 
mine if any inferences may be drawn with respect to the true motivation behind the discipline (Tate 
Andale). Reviewing the evidence as a whole, I am not convinced that the reasons for disciplining 
Mr. Wilson were wholly motivated due to his altercation with Ms. Piper on May 19, 1995 and the 
other incidents mentioned in the warning letter of May 20, 1995. There is no doubt that Mr. Wil- 
son has not been an “ideal” employee during his relatively short employment with the Sheraton. I 
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am not satisfied, however, that the allegations of harassment by Mr. Zappitelli and Ms. Fortuna 
have been established as motivated by anti-union considerations. Nevertheless, there are a number 
of circumstances, based on the evidence before me, that contributed to my determination that the 
May 20, 1995 discipline was driven, in part, by Mr. Wilson’s role in the union organizing campaign. 


81. First, the insufficiency of the investigation of Ms. Piper’s complaint and the failure to 
allow Mr. Wilson the full opportunity to explain his version of the events, leads me to question the 
validity of the employer’s justification for discipline. Additionally, given the failure of the Sheraton 
to call Ms. Toth, and based on the testimony of Mr. Balkwell, the weight to be assigned to Ms. 
Piper’s and the Sheraton’s characterization of Mr. Wilson’s behaviour as threatening is somewhat 
lessened. Although Mr. Zappitelli may have held concerns about Mr. Wilson, due to his suspicion 
of Mr. Wilson’s criminal record, it was evident from his testimony that he may have over-reacted 
and jumped to conclusions about unexplained gaps in Mr. Wilson’s employment history which did 
not exist. Secondly, two of the incidents referred to in the final warning letter had not been 
brought to Mr. Wilson’s attention prior to his receipt of the letter, which further causes me to 
doubt the Sheraton’s stated reasons for the discipline. 


82. Thirdly, the timing of the discipline and the transfer to the laundry area must be mea- 
sured against the circumstances of Mr. Wilson’s involvement in the Union’s organizing campaign. 
Counsel for the Sheraton described the transfer as not constituting discipline since Mr. Wilson did 
not suffer a reduction in pay and was not restricted in his contacts with other employees. On the 
basis of the May 20, 1995 final warning letter, I cannot accept counsel’s submission. The letter and 
the discussion with Mr. Wilson on May 20, 1995 stated in clear terms that he was being disciplined 
and that he was being transferred to the laundry area pending further investigation. As of the com- 
pletion of this hearing, the investigation of Mr. Wilson’s conduct had not been completed and he 
remained in the laundry area. In the capacity of laundry detail, Mr. Wilson was under much closer 
supervision by management not only in physical location, but also in his restricted movement as a 
laundry staff member as compared to fairly unrestricted movement as a houseman. Although he 
was not restricted from entering staff areas, he was barred from public areas and guest floors of the 
hotel. Such restriction is in noticeable contrast to the freedom permitted to Mr. Lair and others in 
their circulation of the petition throughout the Hotel. 


83. My findings with respect to Ms. MclIntyre’s monitoring Mr. Wilson’s union activity 
through questions of Mr. Overall provides support for the conclusion that an inference must be 
drawn that part of the purpose of the discipline was to enable management to monitor Mr. Wil- 
son’s union activity more closely. Finally, Mr. Zappitelli’s explanation that the investigation of Mr. 
Wilson’s conduct would be completed when the hearing was finished also raises a doubt about the 
underlying cause of the discipline imposed as alleged by the Sheraton. Even though the Sheraton 
may have taken some comfort in its decision to discipline for safety reasons by the subsequent 
attempt by Mr. Wilson to contact Ms. Piper on May 25, 1995, I remain satisfied that the discipline 
of Mr. Wilson was tainted by his union involvement. 


84. Based on my findings above, it is clear that the Sheraton violated sections 65, 67 and 82 
of the Act throughout the union’s organizing campaign and subsequent to the filing of the applica- 
tion for certification. The cumulative effect of the various violations of the Act by the Sheraton has 
resulted in a situation where the true wishes of the employees respecting Union membership can- 
not be ascertained. In the final analysis, even assuming a representation vote could be an available 
remedy under section 9.2, I would not have ordered a vote because, based on the nature and 
extent of violations, I am convinced that the true wishes of employees could not be ascertained. 
Through the captive audience meetings held by Mr. Zappitelli and the poster campaign, threats, in 
the face of Union certification, to economic benefits and job security were prevalent. Further, 
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part-time employees were subject to undue influence regarding benefit eligibility expansion. In the 
midst of such Employer activity and interwoven with numerous disparaging remarks about this 
Union and unions in, general, employees were repeatedly reminded about how to rescind a union 
membership card. I am also satisfied that the discipline of Mr. Wilson and the targeting of the 
housekeeping department had a direct impact on the Union’s organizing efforts. Also, the viola- 
tions involving the petition enhance the cumulative nature and effect of unlawful employer activi- 
ties. Despite the size of the workforce, I am satisfied that Mr. Zappitelli’s message about the 
Union permeated throughout all staff areas of the Hotel, particularly through the the poster dis- 
play. It is clear that Mr. Zappitelli was of the view that all employees had been given the same 
information about the Union. Like in Domus Industries (cited above),” the well had become poi- 
soned”’. To conclude that only the 30 employees who attended the three meetings of May 12, June 
1 and 2, 1995 knew of or learned of the attempts to intimidate or coerce, would in effect ignore the 
reality of the workplace. 


85. Given my findings and legal conclusions, I am satisfied that the preconditions of section 
9.2 have been met by the Union. Namely, I have determined that the Sheraton contravened the 
Act and as a result of such breaches, the true wishes of the employees cannot be ascertained. For 
all of the reasons stated, I allowed the Union’s application for certification under section 9.2 of the 
Act. 





2320-95-G United Brotherhood of Carpenters and Joiners of America, Local 
Union 2050, Applicant v. Toronto Dominion Bank, Responding Party 


Construction Industry - Construction Industry Grievance - Board in previous decision 
finding that employer bound by provincial agreement, but that union estopped from relying on sub- 
contracting provision of provincial agreement until issuance of that decision - Board not accepting 
employer’s argument that estoppel should apply to contracts entered into after issuance of decision if 
tendering process commenced prior to Board’s decision - Board finding that provincial agreement 
breached and allowing grievance 


BEFORE: M. K. Joachim, Vice-Chair, and Board Members W. H. Wightman and H. Peacock. 


APPEARANCES: N. L. Jesin and Bryon Black for the applicant; F. G. Hamilton and Sharon Flan- 
agan for the responding party. 


DECISION OF THE BOARD; December 12, 1995 


sia This referral of a grievance to arbitration pursuant to section 126 of the Labour Rela- 
tions Act, 1992 (now section 133 of the Labour Relations Act, 1995) was filed with the Board on 
September 14, 1995. For ease of reference the applicant will be referred to as ‘“‘the union” or “‘the 
Carpenters” and the responding party will be referred to as “the employer” or “the Bank” 
throughout the remainder of this decision. 


ys, This grievance involves the interpretation and application of a previous decision of the 
Board. In United Brotherhood of Carpenters and Joiners of America Local 785 v. Toronto Domin- 
ion Bank, [1995] OLRB. Rep. May 686 (“TD Bank’’) a different panel of the Board held that the 
Bank is bound to the provincial collective agreement between the Carpenters Employer and 
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Employee Bargaining Agencies, (the ‘““Carpenters Provincial Agreement”’) and also held that the 
union was estopped from relying on the subcontracting provisions of the provincial agreement until 
the issuance of the above decision. At paragraph 95, the Board stated: 


95. In the result we have decided that the requisite notice which brings to an end the estoppel 
and which appropriately considers the past reliance of the Bank comes with the issuance of this 
decision. The estoppel therefore does not apply to contracts entered into after this date. With 
this decision the Bank knows that the union is asserting its bargaining rights and intends to 
enforce those bargaining rights. As a result of this decision the Bank also knows that its argu- 
ments of abandonment have not been accepted, it is required to recognize the union and comply 
with all of the provisions of the collective agreement including the sub-contracting provisions. It 
knows that any future dealing with outside contractors will be affected by those bargaining 
rights and can govern itself accordingly (see also for example Aluma Systems Canada Inc., 
[1994] OLRB Rep. Nov. 1469). 


Se The Board’s decision in TD Bank, dated May 1, 1995, was issued on May 3, 1995. The 
Bank sent a Letter of Intent to enter into a contract with respect to construction work at the Owen 
Sound Toronto Dominion Bank, 901-2nd Avenue East (the ‘““Owen Sound” project) to Al-Jen 
Construction on June 13, 1995 and subsequently signed a contract with it on August 1, 1995. Al- 
Jen Construction is not a signatory to the Carpenters Provincial Agreement. 


4. The union asserts that the Bank is in breach of Article 4 (the subcontracting provision) 
of the carpenters’ collective agreement because it entered into a contract with a non-signatory to 
the agreement, after the issuance of the TD Bank’s decision of May 3, 1995. The Bank asserts that 
the bidding process on the Owen Sound project began before May 3, 1995 and therefore it was not 
affected by the TD Bank decision. 


Ss The Board heard the evidence of Michael Grey, vice-president and chief architect at the 
Bank, Sharon Flanagan, assistant manager of employment standards at the Bank, and Bryon 
Black, manager of local 2050 of the Carpenters. . 


The Bidding process 


G: The Bank is involved in approximately 200 - 300 construction projects yearly. The prep- 
aration of construction contracts over $100,000 is done by the architects’ department in conjunc- 
tion with real estate officers operating out of four operating divisions. Projects for less than 
$100,000 are managed by the operating divisions. The chief architect receives a requisition or work 
order from the real estate officer setting out the needed renovation, expansion or new construc- 
tion. The architects’ department prepares a preliminary design, which is approved by the relevant 
operating division. The design must then be approved by the building committee. Then, the bid 
documents (drawings and specifications) are prepared. Towards the end of this process, the oper- 
ating division is asked for a list of ‘‘preferred clients” who are general contractors. Any contractor 
who has not already done so is asked to fill out a form CCA-11 outlining their previous projects, 
dollar values, Bank affiliation, etc. to enable the Bank to determine their fitness for the contem- 
plated project. It is standard Bank policy to obtain at least three bidders to any contract, and 
where possible, to give preference to Bank customers. 


ee Once the architects’ department has the list of bidders and the bid documents are pre- 
pared, they telephone the contractors to inquire if they are interested. The interested contractors 
are sent the bid documents, and invited to submit a bid by the closing date. Bid documents consist 
of the following: invitation to bid; instruction to bidders, bid form or company letter head, supple- 
mentary bid form, list of subcontractors, supplementary general conditions, specifications, draw- 
ings, schedules, and addenda issued during the bid period. The instruction to bidders states, among 
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other things, that “the lowest bid or any bid will not necessarily be accepted & the Bank reserves 
the right to reject any & all bids.” None of the documents submitted indicated any policy or proce- 
dure prohibiting the cancellation of the bid process, prior to the award of the contract. The Bank 
views the invitation to bid as the start of the contract process and notes that the instruction to bid- 
ders states that it will form part of the contract. 


8. The bidding procedure is reviewed by the Bank’s internal investigation department 
which conducts regular inspections of the bidding process and issues directives to improve the sys- 
tem. Mr. Grey testified that his department has no authority to deviate from the instructions of the 
inspection department. 


m A tender log is prepared in respect of each project and records the progress of the bid. 


The Owen Sound Project 


10. The tender log prepared in respect of the Owen Sound project indicates that the work 
involved addition and renovation. The architects’ department received a preliminary list of bidders 
on April 4, 1995. Mr. Grey contacted the potential bidders by telephone on April 28 to ascertain 
their interest in bidding. The list of bidders was finalized on May 2, 1995 and the bid documents 
were issued by courier on May 2, 1995. The deadline for bid submissions was May 24, 1995. As will 
be discussed further below, although the TD Bank decision was issued on May 3, the Carpenters 
Provincial Agreement was not applied to this project. The architects’ department made a recom- 
mendation on May 26, 1995 that Al-Jen Construction’s bid be accepted. On June 12, 1995, the 
architect’s department received authority to award the contract. On June 13, 1995 Al-Jen Con- 
struction was faxed a Letter of Intent, advising that its bid had been accepted and enclosing con- 
tract documents for execution. On August 1, 1995 a contract was signed between Al-Jen Construc- 
tion and the Bank with respect to the Owen Sound project. 


The TD Bank Decision 


Labs Mr. Grey testified that the Bank received no warning of the issuance of the Board’s 
decision in TD Bank between the last day of hearing in November 1994 and the issuance of the 
decision in May 1995. Ms. Flanagan testified that the Bank was unable to anticipate the various 
outcomes of the pending Board’s decision and therefore the Bank did not have in place any contin- 
gency plans with respect to dealing with the decision. Following receipt of the TD Bank decision, a 
meeting was held on May 11, 1995 with several senior Bank executives and the Bank’s general 
counsel to discuss the decision. A memorandum was issued to the Operating divisions advising as 
follows: 


Due to a recent Ontario Labour Relations Board ruling, until further notice, as of May 3, 1995 
all future construction projects undertaken by the Bank in Ontario will be obliged to use mem- 
bers of the Carpenter’s Union for all work covered by the Carpenter’s Collective agreement and 
performed by the United Brotherhood of Carpenters and Joiners of America. 


We will be providing you with a revised clause to be included in our tender documents that cov- 
ers this point. We will also be giving you a list of trades covered by the jurisdiction of the UBCJ 
of A. 


If jobs have been issued for tender prior to May 3, 1995 please proceed as usual. If jobs have 
been issued for tender after May 3, 1995 please delay the closing of the tender until we can pre- 
pare and have approved the revised wording to include in our contract documents. For jobs 
about to go to tender, please delay the issue of the tender call until we can have the revised 
wording approved for inclusion in our contract documents. 
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jE When asked the reasons for adopting this course of action Mr. Grey responded ‘you 
can - but didn’t want to stop the process....”’ 


By Over the course of the next month and a half the Bank prepared and revised a clause to 
be included in future contract documents to comply with the TD Bank decision. The process was 
completed by approximately July 11, 1995. 


14. As a result of this process adopted by the Bank, the Owen Sound project, which had 
been issued for tender on May 2, 1995, proceeded without regard to the TD Bank decision. Mr. 
Grey testified that one of the contractors in the Owen Sound tender was in a contractual relation- 
ship with the Carpenters. However, he indicated that he was not prepared to award the project to 
that contractor on that basis because in his view it would not be fair to the other contractors. He 
indicated that the option of retendering, and thereby delaying, the project would have affected the 
profitability of that particular branch. 


The Union’s Arguments 


15, The union relied on paragraph 95 of the TD Bank decision, quoted above. The union 
acknowledged that it was estopped from asserting the union security clauses of the collective agree- 
ment, and in particular, the subcontracting clause, against the Bank until the issuance of the 
Board’s decision on May 3, 1995. On a plain reading of the TD Bank decision, the estoppel does 
not apply to contracts entered into after that date. They argued that the Bank entered into the con- 
tract with Al-Jen Construction on June 13 or August 1, clearly after May 3, 1995. Al-Jen is not a 
signatory to the Carpenters Provincial Agreement. Accordingly, the Bank is in breach of Article 4 
(the subcontracting provision) of that agreement. 


16. The union argued that the Bank’s position that the TD Bank decision only applied to 
bids processed before May 3, amounts to a request to reconsider or vary the TD Bank decision. 


ie The union noted that the Bank did not take any steps to prepare for the pending TD 
Bank decision and argued that the union should not suffer from their lack of preparation. 


The Bank’s Arguments 


18. The Bank argued that it acted reasonably and responsibly in response to the TD Bank 
decision. The Bank asked the Board to consider the lack of warning before receipt of the TD Bank 
decision, the difficulty of anticipating the potential outcomes, and the necessity to review the deci- 
sion, draft a new clause, and amend its internal policies in response to the decision. 


Lo: The Bank argued that paragraph 95 of the TD Bank decision, when read as a whole, 
incorporates by reference the decision of the Board in Aluma Systems Canada Inc., [1994] OLRB 
Rep. Nov. 1469 (‘‘Aluma Systems”). In Aluma Systems the issue was whether the employer (re- 
ferred to in the decision as ‘“Aluma Systems” or ‘““UMACS’’) a large supplier of rental scaffolding, 
was bound to the Labourers’ ICI collective agreement and, if so, whether and how long the union 
should be estopped from asserting its rights under that agreement. The Board held that Aluma 
Systems was bound to the applicable collective agreement but that the union was estopped from 
asserting its rights until the issuance of the Board’s decision. At paragraph 72, the Board stated: 


In this case, we are of the view that the appropriate time frame for the estoppel is in reference 
to the date of issuance of this decision. Thus, any contracts which UMACS had bid on or any 
project commenced prior to the date of this decision may be completed in the manner to which 
the employer had already committed. However, any work tendered and received after the date 
of this decision would have to be done in compliance with the responding party’s obligations 


1504 [1995] OLRB REP. DECEMBER 


under the provincial IC] agreement with the Labourers’ International Union of North America. 
Our intent is that the terms of the agreement are to be applied to work obtained after the issu- 
ance of this agreement. 


20. The Bank argued that the reference in paragraph 95 of the TD Bank decision to the 
Aluma Systems decision indicates that the Bank is not bound to the Carpenters Provincial Agree- 
ment with respect to bids commenced prior to May 3, 1995. 


pA The Bank noted that the bid process is associated with costs and that it accords with the 
reasonable expectations of the parties that bids should be completed on the terms upon which they 
are commenced. The Bank referred to Leading Investments v. New Forest, (1981) 34 O.R. (2d) 175 
(Ont. C.A.) which stands for the proposition that a Court should be guided by the reasonable 
expectations of the parties so long as it is compatible with their contract. The Bank also referred to 
the Board’s test of reasonable expectations of employees in statutory freeze cases, as set out in 
Canadian Union of United Brewery Flour, etc. Workers v. Simpsons Ltd. (1985) 85 CLLC 14, 233. 


Decision 


Zee In the Board’s view, the meaning of paragraph 95 of the TD Bank decision is clear. In 
that panel’s words, “the estoppel therefore does not apply to contracts entered into after [the issu- 
ance of the decision]”. The TD Bank decision was issued on May 3, 1995. The Bank entered into a 
contract with Al-Jen Construction after that date, either on June 13, 1995 through its Letter of 
Intent or on August 1, 1995 when it executed the contract documents. At that time, by virtue of 
the TD Bank decision, the Bank was bound to the terms of the Carpenters Provincial Agreement. 
There is no dispute that the Bank did not comply with that agreement in entering into its contract 
with Al-Jen Construction. Accordingly, the Bank is in breach of the agreement. 


25) The Board rejects the Bank’s argument that paragraph 95 of the TD Bank decision 
incorporates the Aluma Systems decision by reference. We read the reference to Aluma S ystems in 
paragraph 95 as support for the Board’s decision to end the estoppel on the issuance of the Board’s 
decision. Paragraph 95 must be considered in light of the Board’s discussion of the length of the 
estoppel beginning at paragraph 87. It should be noted that in TD Bank the employer had argued 
that the estoppel was permanent and pertained in effect for the entirety of the agreement. The 
union had argued that any estoppel was brought to an end with a telephone call referred to earlier 
in the decision or with the filing of its grievance. The Board rejected both arguments and deter- 
mined instead that the estoppel ended with the issuance of its decision, and, in our opinion, 
referred to Aluma Systems as an example of a Board decision in which the length of an estoppel 
was determined in a similar way. 


24. In paragraph 95 of TD Bank, the Board specifically stated that the “estoppel therefore 
does not apply to contracts entered into after the issuance of this decision”. In Aluma Systems, the 
Board ruled that the estoppel did not apply to “any contracts which UMACS had bid on or any 
project commenced prior to the date of this decision’”’. There is a difference between entering into 
a contract and making a bid or tender, or commencing a project. The remedies ordered in Aluma 
Systems and TD Bank are not the same. Therefore, to read paragraph 95 of the TD Bank decision 
as incorporating Aluma Systems by reference would create an internal inconsistency in the TD 
Bank decision. We decline to find that the Board in the TD Bank decision intended such an incon- 
sistent result. 


pap We note that the position of the responding party in TD Bank is significantly different 
from the responding party in Aluma Systems. In Aluma Systems, the employer was in the position 
of a contractor who bids on projects. The bid price could be affected if the employer were bound 
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to a collective agreement. The Board in Aluma Systems appears to recognize the potential preju- 
dice which the employer could suffer if a bid made before the issuance of the Aluma Systems deci- 
sion was accepted, and the employer was required to meet the bid price and fulfil its obligation 
under the Labourers Provincial Agreement. In this case, the circumstances are different. The Bank 
is not in the position of a contractor with respect to the bidding process. The Bank does not bid on 
projects; rather, it accepts bids. The prejudice to the Bank arises at the time the Bank enters into a 
contract the timing of which is entirely within its own control. The Bank does not suffer any signifi- 
cant prejudice in interrupting the bidding process. It is only once the Bank has accepted a bid 
which does not include an agreement to comply with the Carpenters Provincial Agreement, that 
the Bank could be prejudiced by subsequently being obliged to comply with that agreement. 


26. To the extent that the employer’s arguments amount to a request to substitute the rem- 
edy ordered in Aluma Systems decision for that ordered by the Board in TD Bank, we decline to 
do so. This panel will not reconsider or vary the Board’s decision in TD Bank. 


aT With respect to the Bank’s argument that it needed time to respond to the TD Bank 
decision, the Board finds that the panel in TD Bank specifically considered that need in its deci- 
sion. In deciding on the length of the estoppel, the Board in TD Bank stated, at paragraph 87: 


87. ... The length of time during which a trade union is prohibited from asserting bargaining 
rights which otherwise exist is a matter to be determined on the facts. Perhaps, in unusual and 
exceptional cases it may be that the estoppel is ‘‘permanent”’. Thus, for example, if the conduct 
of the union is such that the employer cannot resume its position even upon the giving of rea- 
sonable notice by the trade union, it may be that the estoppel is permanent or irrevocable. More 
typically however the facts and circumstances of the estoppel cases dictate a result which is not a 
“permanent” estoppel, but an estoppel for a period of time sufficient to enable the employer 
which changed its position, or which relied on the trade union’s conduct to its detriment, the 
time necessary to place itself in the same position it was in prior to the conduct or actions which 
gave rise to the estoppel, or the detriment on the trade union’s representations. The estoppel or 
the suspension of the enforcement of bargaining rights is thus ended upon the giving of reason- 
able notice which enables the employer the opportunity to resume its former position vis-a-vis 
the union’s existing bargaining rights. 


28. In reaching its decision that the estoppel does not apply to contracts entered into after 
the issuance of the decision, the Board in TD Bank must be taken to have considered the princi- 
ples it enunciated above. In the TD Bank case the Board drew a clear line to establish when, in its 
view, it was fair to end the estoppel. It drew that line at the point when the Bank entered into a 
contract, after May 3, 1995. In our view that line is a reasonable and appropriate one. With respect 
to any contracts entered into after May 3, 1995 the Bank was in a position to comply with the term 
of the Carpenters Provincial Agreement. We reject the Bank’s argument that it could not or 
should not be expected to interrupt its bidding process. There is no compelling reason why it can- 
not do so. The Bank’s own instruction to bidders state that the Bank may decide to reject any or 
all of the bids tendered. 


29. We note that there is some inconsistency in the Bank’s position that it cannot reason- 
ably be expected to interrupt its bidding process. In its memorandum to operating divisions dated 
May 11, 1995, the Bank stated: 


If jobs have been issued for tender prior to May 3, 1995 please proceed as usual. If jobs have 
been issued for tender after May 3, 1995 please delay the closing of the tender until we can pre- 
pare and have approved the revised wording to include in our contract documents. For jobs 
about to go to tender, please delay the issue of the tender call until we have the revised wording 
approved for inclusion in our contract documents. [emphasis added] 


30. To the extent that tenders have been issued after May 3, 1995 and before the instruc- 
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tions issued on May 11, 1995, the Bank was prepared to interrupt its bidding process. The Board 
sees no difference between the interruption which might be caused to the bidding process for those 
tenders issued between May 3, 1995, and May 11, 1995, and those tenders issued before May 3, 
19953 


ee: On the Owen Sound project, the Bank issued its tender to the contractors on May 2, 
1995. According to Mr. Grey’s evidence, an instruction to bidders is included with the tender docu- 
ments and form part of the eventual contract. The instruction to bidders specifically provides that 
the Bank may decide to reject any or all bids. In our view, there is no compelling reason that the 
Bank could not have cancelled the tender and retendered, or modified the existing tender, to 
achieve compliance with the TD Bank decision. The bids were not received until May 24, 1995. 
The Letter of Intent to enter into a contract with Al-Jen Construction was not sent until ayers Use 
1995 and the contract was not executed until August 1, 1995. The Bank entered into a contract well 
after May 3, 1995. It was obliged to comply with the Carpenters Provincial Agreement with respect 
to that contract. It did not do so. Accordingly, the Bank breached the Carpenters Provincial 
Agreement. 


a2, The matter is remitted to the parties to determine the damages owing as a result of this 
breach. If the parties are unable to resolve this issue, this panel remains seized. 





COURT PROCEEDINGS 


2526-89-G (Court File No. 210/92) Ellis-Don Limited, Applicant v. The Ontario 
Labour Relations Board and International Brotherhood of Electrical Workers, 
Local 894, Respondents 


Abandonment - Accreditation - Bargaining Rights - Collective Agreement - Construction 
Industry - Construction Industry Grievance - Employer Support - Judicial Review - Natural Justice 
- Whether respondent bound by provincial ICI agreement - 1962 working agreement signed by per- 
son with actual authority and not under duress - Board affirming and applying reasoning in 
Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not limited to six civil 
trades - Respondent’s submission on employer support rejected - Union’s withdrawal of 1980 griev- 
ance not giving rise to estoppel - Union’s failure to include respondent on Schedule ‘‘F’’ in connec- 
tion with 1975 accreditation of Electrical Contractors Association not signifying abandonment of 
bargaining rights - Respondent bound by provincial ICI agreement - Grievance allowed - Employer 
applying for judicial review on grounds that Board violated principles of natural justice and that 
decision patently unreasonable - Divisional Court satisfied that decision not patently unreasonable 
and that there was no basis for speculation that Full Board meeting had been conducted contrary to 
principles articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application for 
judicial review dismissed 


Board decision reported at [1992] OLRB Rep. Feb. 147. 


Ontario Court of Justice (General Division), Divisional Court, Saunders, Dunnet and Adams JJ., 
December 20, 1995, 


Adams J.: Ellis-Don Limited (‘‘Ellis-Don” applies for judicial review to quash a decision of the 
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Ontario Labour Relations Board (“the Board”) dated February 28, 1992. The decision upheld a 
grievance referred to the Board by the Respondent, International Brotherhood of Electrical Work- 
ers, Local 894 Peterborough (“Local 894°’). The grievance alleged that Ellis-Don was bound by 
and violated the provincial agreement between the Electrical Trade Bargaining Agency of the 
Electrical Contractors’ Association of Ontario and the International Brotherhood of Electrical 
Workers (the “IBEW”’) and the IBEW Construction Council of Ontario (“‘the provincial agree- 
ment’). Ellis-Don seeks judicial review on the grounds that the Board violated the principles of 
natural justice and that the decision is patently unreasonable. 


Ellis-Don is a large general contractor which operates in the industrial, commercial and institu- 
tional sector (‘ICI sector’) of the construction industry in Ontario. On January 12, 1990, Local 
894 filed a grievance alleging that Ellis-Don had violated Article 505 of the provincial agreement 
by engaging a non-union electrical sub-contractor on its project to build the Environmental Science 
Building at Trent University in Peterborough. Article 505 provides: 


505 Subcontracting 


The Company shall not directly or indirectly sublet any work under the jurisdiction of this 
Agreement to any other Employer or Employee who is not a party to an IBEW Construction 
Agreement nor require any employee to work on a piecework basis. 


Ellis-Don opposed the grievance on the basis that it was not bound by the provincial agreement. 
Local 894 Maintained that Ellis-Don was bound because it had been a party to a “working agree- 
ment” signed in 1962 prior to the institution of province-wide bargaining in the construction indus- 
try in 1978. 


In 1962, one of Ellis-Don’s construction superintendents signed a document entitled “Working 
Agreement” (“The working agreement”) between Ellis-Don and the Building and Construction 
Trades Council of Toronto and Vicinity (‘‘the Council’). Although Local 894 was not a member of 
the Council in 1962, Local 353 of the IBEW (‘‘Local 353’’) was, and continues to be, the IBEW 
local with jurisdiction in the Toronto area. Local 894, therefore, claimed bargaining rights in rela- 
tion to Ellis-Don through the effect of subsequent legislation which created province-wide bargain- 
ing and ultimately “spread” area bargaining rights province-wide. 


When the working agreement was signed, Ellis-Don had no trades persons in the Toronto area 
working on construction sites as its first project in the City of Toronto, the Zoological Building at 
the University of Toronto, was not yet underway. 


The working agreement contained the following articles: 
The parties hereto hereby expressly covenant and agree as follows: 
PURPOSE 
1. The general purpose of this agreement is to establish mutually satisfactory relations 
between the Company and its employees, to eliminate unfair practices; to establish 
and maintain satisfactory working conditions, hours of work and wages and to stabi- 


lize and encourage the construction industry. 


RECOGNITION 


ine) 


The Company recognizes the Council and its affiliated unions as the collective bar- 
gaining agency for all its employees. 


3. The Company agrees that it will employ only members of the unions affiliated with 
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the Council and will let contracts or sub-contracts only to individuals or companies 
whose employees are members in good standing in the unions affiliated with the 
Council and will do all things necessary to insure that only members of the unions 
affiliated with the Council are employed in construction work in which the Company 
is engaged. 


4. The Council through its affiliated unions will supply competent workmen to do the 
work of any trade or calling that may be required by the Company in the trades repre- 
sented by the Council. 


WAGES, HOURS AND WORKING CONDITIONS 


5. The Company agrees to recognize and be bound by the agreements existing between 
each of the unions affiliated with the Council and the Toronto Builders’ Exchange 
and specifically agrees that the provisions relating to wages, hours and working condi- 
tions set forth in the said agreements shall be binding on the Company. In the event 
any of the said conditions of any of the said agreements are altered or amended at any 
time during the currency of this agreement, the Company shall be bound by such 
alterations and amendments. The said agreements are available for inspection by the 
Company at the office of the Council at 226 Queen Street West, at the Toronto Build- 
ers’ Exchange, 1104 Bay Street, Toronto; and at the Department of Labour, Parlia- 
ment Buildings, Toronto. The Council shall notify the Company of any amendments 
or alterations of the said agreements. 


TERMINATION 


6. This agreement shall remain in force for a period of one year from the date hereof 
and shall continue in force from year to year thereafter unless in any year not less that 
sixty days before the date of its termination, either party shall furnish the other side 
with notice of termination of, or proposed revision of, this agreement; PROVIDED, 
however, that this agreement shall remain in full force and effect until completion of 
all jobs that have been commenced during the operation of this agreement. 


Historically, the Toronto Builders’ Exchange, which later became the Toronto Construction Asso- 
ciation, was comprised of general contractors, referred to as member companies, and entered into 
agreements on behalf of the member companies with trade unions which represented only the six 
civil trades (i.e. carpenters, labourers, operating engineers, operative plasterers, rodment and 
bricklayers). Thus, neither the Toronto Builders’ Exchange nor the Toronto Construction Associa- 
tion entered into a collective agreement with Local 353 or any other local of the IBEW. 


Ellis-Don entered into collective agreements with the trade unions representing the six civil trades 
and, as a result of legislation, became bound by the series of provincial agreements applicable to 
those trades in the ICI sector commencing May Ist, 1978. However, it has been Ellis-Don’s posi- 
tion that it is not bound to any other provincial agreement, including the provincial agreement per- 
taining to electricians. 


At the hearing before the Board, Ellis-Don emphasized that its practice had been to engage only 
members of the six civil trades on a “direct hire” basis and to sub-contract the balance of the work. 
It submitted that it never engaged electricians on a “direct Hire” basis and that no electrician ever 
became its “employee”. It further asserted that it did not consider itself bound to sub-contract 
electrical work only to unionized sub-contractors. Ellis-Don provided evidence which it said dem- 
onstrated that it had subcontracted to electrical sub-contractors regardless of union affiliation or 
the lack of union affiliation. Ellis-Don disputed the intent of the working agreement to bind signa- 
tory contractors with respect to employees not directly hired. It also challenged the legal validity of 
the working agreement to govern subcontracting in respect of a trade it would not otherwise 
directly employ. To support these positions, Ellis-Don sought to distinguish Harbridge and Cross 
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Limited, [1988] O.L.R.B. Rep. April 391; [1989] O.L.R.B. Rep. July 824 (judicial review applica- 
tion dismissed); [1989] O.L.R.B. Rep. October 1093 (application for leave to appeal denied), a 
decision argued by Local 894 to be directly on point. 


The Board rejected Ellis-Don’s argument that the working agreement could not form the basis of 
Local 353’s bargaining rights at paragraph 32 of its decision: 


The working agreement on the one hand, represents voluntary recognition by the employer of 
the trade union as bargaining agent and, on the other hand, obligates the union to refer its 
members who possess the skills needed by the employer to perform work. In the instant case, 
Ellis Don in executing the working agreement, assured itself of a supply of skilled workers. In 
return, Ellis-Don voluntarily recognized all the affiliates of the Building Trades Council and 
bound itself to subcontract only to subcontractors whose employees were members in good 
standing of affiliates of the Building Trades Council. Whether or not, at the time of executing 
the working agreement, it was open to Ellis-Don to seek to pick and choose which affiliates 
were being accorded voluntary recognition, that was not the basis on which the document was 
offered and signed. 


The Board also refused to accept Ellis-Don’s argument that the reasoning in Harbridge and Cross 
Limited with respect to the legal effect of the working agreement was flawed. The Board con- 
cluded at paragraph 36 of its decision that the working agreement constituted a series of voluntary 
recognition agreements between Ellis-Don and all the affiliates of the Council, not just the six civil 
trades. The fact that Ellis-Don had not trades persons working in the electrical trade at the time it 
signed the working agreement did not vitiate the agreement’s legal effect in the Board’s view. 
Accordingly, the Board found that Local 353 had acquired bargaining rights in relation to Ellis- 
Don. 


In response to the above findings, Ellis-Don submitted that the acquired bargaining rights were, in 
any event, abandoned by Local 353 prior to the introduction of the statutory scheme for province- 
wide bargaining in 1978. 


The Ontario Labour Relations Act was amended in 1970 to provide for the accreditation of 
employer organizations in the construction industry. Pursuant to those amendments, the Board 
was required, on an application for accreditation, to determine each of the employers in a defined 
bargaining unit of employers. The respondent union and applicant employer organization were 
required to file accurate schedules of the employers affected by the application for accreditation. 


In 1971 the Electrical Contractors’ Association of Toronto commenced an accreditation proceeding 
to become the accredited bargaining agent for employers for whom Local 353 had bargaining 
rights. As a respondent to the application, Local 353 was required, pursuant to Form 87 of the 
Board’s forms, to file Schedules “E”’, “F’”, and ‘“‘G”’ listing all employers whose employees Local 
353 was entitled to bargain on behalf of, and to indicated the source of those bargaining rights with 
respect to each named employer. Ellis-Don was not included by Local 353 on any of these sched- 
ules, including Schedule “‘F’’ which was the schedule listing employers who had not employed 
employees performing work subject to the application within the period of one year prior to the 
date of making the application. This was the schedule on which Ellis-Don should have been listed 
by Local 353 if Local 353 believed it had bargaining rights with Ellis-Don. Officials of Local 353 
affirmed the accuracy of the filings by their signatures on the schedules. On January 9, 1975, and 
accreditation order was issued. 


Local 894, in pursuing its grievance in 1990, did not call evidence to explain the failure of Local 353 
to include Ellis-Don on Schedule ‘“‘F” in that earlier accreditation proceeding. Counsel for Local 
894 had been given notice that Ellis-Don would ask the Board, in the absence of such evidence, to 
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draw an adverse inference that Local 353 had abandoned any bargaining rights in respect of Ellis- 
Don by its failure to assert such rights at the time of the 1971 accreditation application. 


In its decision released on February 28, 1992, the Board rejected the submission that the failure of 
Local 353 to include Ellis-Don on Schedule “‘F” constituted and abandonment of its bargaining 
rights in respect of that company. In this respect, the Board wrote at paragraph 54: 


The absence of evidence to explain the omission of Ellis-Don from the schedule F filed by Local 
353, IBEW in the accreditation application is of concern to the Board. The question for the 
Board is whether this omission, of itself, is sufficient, in the context of all the other circum- 
stances, to cause the Board to conclude that Local 353 had abandoned the bargaining rights it 
had earlier obtained. The omission of Ellis-Don’s name is no inconsistent with abandonment 
and, thus, may signify what respondent counsel asserts. However, that omission is also consis- 
tent with an assumption on the part of the Local that the accreditation application affected only 
specialty contractors or that schedule F speaks only to employers for whom the Local held bar- 
gaining rights but who had had employees in the past (albeit not within the previous year). It 
appears (and there is no cogent evidence to suggest otherwise) that the employer association 
represented specialty electrical contractors, not general contractors. In that context, the name of 
Ellis-Don may have been omitted, in the respondent union’s reply, as apparently were the 
names of other general contractors who had signed the working agreement, to reflect the fram- 
ing of the original application. The question is not what is the most reasonable or a reasonable 
inference from the omission of Ellis-Don’s name but whether the omission signifies abandon- 
ment. In the Board’s opinion, it is more probable than not that the omission of Ellis-Don’s 
name from schedule F did not reflect an abandonment of bargaining rights. As well, the context 
of a consistent pattern of Ellis-Don’s subletting electrical work to “union” contractors prior to 
the accreditation application, although not necessarily conclusive proof of the existence of bar- 
gaining rights (see paragraph 46 above), cannot be ignored. Given the Board’s finding that the 
working agreement was duly executed by the parties and constituted a series of voluntary recog- 
nition agreements, including the voluntary recognition of Local 353, and given that the working 
agreement was never terminated but, rather, that at least with respect to the subcontracting of 
electrical work, Ellis-Don fully complied with that agreement for many years with Ellis-Don 
receiving the advantages of the working agreement during that period, the Board is not satis- 
fied, as a matter of fact, that the bargaining rights of Local 353 were abandoned because of the 
omission of Ellis-Don’s name form schedule F. In short, considering all the circumstances, the 
Board does not find that Local 353 abandoned its bargaining rights prior to the introduction of 
province-wide bargaining. 


Prior to the release of this decision, the Board had prepared a draft of the decision (‘‘the draft’’). 
In the draft, the Board upheld Ellis-Don’s position on the abandonment issue and dismissed the 
grievance. The draft provided, in part, as follows: 


50. If the factors above do not lead to a finding of abandonment, is there any other con- 
duct by the union which does point to that conclusion? In the Board’s view, there is. 


53. The accreditation process is lengthy and complex. Certainly under the Board practice 
in force in January 1975, the process involved a detailed examination of the schedules 
filed with the Board and a final determination as to whether employers named on the 
schedules filed by the union had granted bargaining rights or were otherwise bound to 
the respondent union. Local 494 [sic], the applicant herein, called no evidence to 
explain the failure of Local 353 to included Ellis-Don on schedule F, as would be 
expected if the union in the accreditation application thought it possessed bargaining 
rights vis-a-vis Ellis-Don. Absent an explanation, the most reasonable inference is 
that the union in the accreditation application assumed it did not possess such bar- 
gaining rights in 1971, when the accreditation application was filed. In effect, the 
union was asserting it did not have bargaining rights for Ellis-Don. The respondent 
union in the accreditation application must be taken to have abandoned whatever bar- 
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gaining rights it possessed as against Ellis-Don at the latest by that point. The mere 
use by Ellis-Don of union electrical sub-contractors is not tantamount to granting vol- 
untary recognition anew once the bargaining rights created by the working agreement 
were extinguished. 


54. the consequences of the Board’s finding that bargaining rights had been abandoned 
by Local 353 IBEW prior to 1978 is that that trade union cannot “plug into” the prov- 
ince-wide scheme so that the issue of abandonment post 1978 does not arise. Local 
494 [sic], the applicant in the instant grievance referral, relies on that province-wide 
scheme to acquire the bargaining rights which it seeks to enforce against Ellis-Don. In 
the Board’s view, no such rights were held by Local 353 in 1978 so that the legislation 
in 1978 and the subsequent amendments could not extend any bargaining rights to 
Local 494 [sic]. 


A “Full Board” meeting refers to a post-hearing meeting of all the members of the Board. The 
draft, dated December 1991, had been prepared by Vice-Chair Tacon in consultation with the 
other two panel members, Employer Board Member Janet Trim and Trade Union Board Member 
Jack Redshaw. The draft was circulated by Vice-Chair Tacon to the Full Board prior to a Full 
Board meeting under cover of a memorandum dated December 6, 1991 which provided as follows: 


To: Full Board 
From: Susan Tacon 
Re: International Brotherhood of Electrical Workers, Local 894, v. Ellis-Don Limited 


As you are aware, the Ellis-Don draft discussion will be rescheduled as Jack Redshaw will be 
unable to attend the December 10th meeting. That date has not yet been finalized. Nonetheless, 
it seems appropriate to circulate the draft at this time. 


Thanks. 


A copy of the draft was sent to a retired member of the Board, Robert D. McMurdo (‘““McMur- 
do’’). Subsequently, on December 17, 1991, McMurdo received the following memorandum from 
then the Chair of the Board, Mort Mitchnick, to the Full Board: 


The long-awaited construction Full Board to discuss Ellis-Don is now scheduled for January 
PAN 


As usual, all members of the Board are welcome to attend, but those outside the regular “‘con- 
struction panel” should let Lorna know they are coming, not later than 12:30 on Thursday, Jan- 
uary 23rd. 


The draft was discussed at a meeting of the Full Board on January 27th, 1992. Invited to that meet- 
ing were all vice-chairs and members of the Board. At the time of this meeting, the Board was 
comprised of a Chair, and Alternate Chair, twenty vice-chairs, and forty additional members 
representing labour and management. After the release of the decision of February 28, 1992, 
McMurdo brought a copy of the draft to the attention of Ellis-Don. 


It is submitted on behalf of Ellis-Don that the effect of the Full Board process was to involve per- 
sons who had not heard the evidence in a discussion of the factual underpinnings of the case and 
that this discussion resulted in a change of factual finding from the draft to the decision released on 
February 28, 1992. Counsel submitted that “‘the inferences” drawn by the Board in the draft were 
based solely on its view of the sufficiency of the evidence. It is argued the inferences were of a fac- 
tual nature and that the discussions at the Full Board meeting violated the audi alteram partem rule 
and the principles laid down in J.W.A. v. Consolicated-Bathurst Packaging Ltd., [1990] 1 S.C.R. 
282. In Consolicated-Bathurst, the Supreme Court of Canada approved of the Full Board post- 


jay be [1995] OLRB REP. DECEMBER 


hearing procedure but distinguished between discussions of factual matters and those of legal or 
policy issues. In this respect, Gonthier J. wrote at pp. 335-336: 


In every decision, panel members must determine what the facts are, what legal standards apply 
to those facts and, finally, they must assess the evidence in accordance with these legal stan- 
dards. In this case, for example, the Board had to determine which events led to the decision to 
close the Hamilton plant and, in turn, decide whether the appellant had failed to bargain in 
good faith by not informing of an impending plant closing either on the basis that a ‘“‘de facto 
decision” had been taken or on some other basis. The determination and assessment of facts are 
delicate tasks which turn on the credibility of the witnesses and an overall evaluation of the rele- 
vancy of all the information presented as evidence. As a general rule, these tasks cannot be 
properly performed by persons who have not heard all the evidence and the rules of natural jus- 
tice do not allow such persons to vote on the result. Their participation in discussion dealing 
with such factual issues is less problematic when there is no participation in the final decision. 
However, I am of the view that generally such discussions constitute a breach of the rules of nat- 
ural justice because they allow persons other than the parties to make representations on factual 
issues when they have not heard the evidence. 


Ellis-Don submitted that the decision represents a complete reversal of a key factual finding - 
abandonment - less than one month after the Full Board meeting. It submitted this raises the 
appearance, if not the fact, of improper interference by the Full Board and gives rise to a reason- 
able apprehension that the independence of the three person panel was affected by comments 
made by other Board Members regarding the reason Local 353 did not include Ellis-Don’s name 
on Schedule F. Counsel argued the unfairness was compounded by the fact that Ellis-Don was 
never given an opportunity to cross-examine a witness from Local 353 because Local 894 did not 
call any evidence on the issue. Counsel emphasized that no explanation for the appearance of 
injustice has been given by the Board and all attempts by Ellis-Don to inquire into the matter have 
been resisted. 


In this latter respect, counsel was referring to Ellis-Don’s motion of June 9, 1992, brought to com- 
pel the attendance of the Chair, Vice-Chair Tacon, and the Registrar before an official examiner to 
obtain information regarding the procedures used by the Board in reaching its final decision. By 
order dated July 17, 1992, Steele J. in Ellis-Don Ltd. v. Ontario (Labour Relations Board) 95 
D.L.R. (4th) 56, sitting as a single judge of the Divisional Court, allowed the motion to compel 
attendance. The Board appealed this order to a full panel of the Divisional Court which allowed 
the appeal. The Court in Ellis-Don Ltd. v. Ontario (Labour Relations Board) (1994) 110 D.L.R. 
(4th) 731 determined that Ellis-Don could not succeed on the common law test for the compellabil- 
ity of member of administrative tribunals and that s. 111 of the Labour Relations Act prevented 
Ellis-Don from examining the Board members. 


With respect to the common law test, as set out in Consolidated-Bathurst, the Divisional Court 
concluded at p. 748: 


...[T]he question of abandonment in the context of the failure of a trade union to place a con- 
tractor’s name of Sch. F is one of policy when considering whether or not the absence of the 
name should be treated as per se signifying abandonment. In our view, it is this policy issue 
which is treated differently between the two decisions and this is precisely the kind of industrial 
relations issue which the Supreme Court of Canada has said may be discussed in a full board 
meeting: see Consolidated- Bathurst Packaging Ltd. v. International Wood-Workers of America, 
Local 2-69..., at 337 per Gonthier J. 


The Court also noted that Ellis-Don had failed to seek a reconsideration of the Board’s decision 
under s. 108 of the Labour Relations Act. In commenting on the significance of this failure, the 
Court stated at p. 746: 
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“Reconsideration” is generally a process restricted to allowing a party to adduce evidence or 
make representations which it did not have a previous opportunity to raise. This is precisely the 
situation in which Ellis-Don found itself in on discovering the draft decision and it was the pro- 
cess followed by Consolidated-Bathurst, supra when it learned its case had been discussed at a 
full board meeting. However, in this case, it appears that Ellis-Don moved immediately to court 
because it did not want the board’s explanation. As Mr. Cherniak, Ellis-Don’s counsel, vigor- 
ously expressed it: “We caught these people with their hand in the cookie jar.”” Accordingly, 
any uncertainty in the factual circumstances surrounding the differences between the draft and 
the final decisions are uncertainties Ellis-Don created by the way it has chosen to proceed. 


Ellis-Don brought a motion for leave to appeal to the Court of Appeal from this judgment. The 
motion for leave to appeal was heard on June 13, 1994 and dismissed without reasons. Ellis-Don 
filed an application for leave to appeal to the Supreme Court of Canada on August 11, 1994. The 
application was dismissed on January 12, 1995, again without reasons. 


Both the Respondent Union and Board submitted that, in the circumstances of this case, the ques- 
tion of abandonment was a policy issue rather than an issue of pure fact. They argued that the 
answer to the question of whether the failure of a trade union to list a contractor on Schedule F 
amounts, in and of itself, to an abandonment of bargaining rights has an impact which goes beyond 
the resolution of the dispute between the parties. Therefore, because it is a question which can 
clearly be addressed at a level of abstraction from the immediate interests of the parties, it is the 
kind of industrial relations issue appropriately discussed at a Full Board meeting. It was contended 
that the mere fact there was a change in policy following the Full Board meeting does not suggest 
that the Board acted in an improper manner. The uncontroverted fact of Local 353’s failure to list 
Ellis-Don on Schedule F never changed between the draft and the decision of the Board. The draft 
and the decision differed only on the policy consequences of that fact - whether the failure of a 
trade union to list an employer on Schedule F of necessity dictates a conclusion of abandonment of 
bargaining rights. 


The Respondents submitted that a conclusion of abandonment, drawn only from the fact that Ellis- 
Don was not listed on Schedule F, is no more a question of pure fact than is a determination of 
negligent driving or the application of the legal doctrine of res ipsa loquitur. Rather, it is a legal or 
policy determination applied, in these circumstances, to a fact which remained unchanged both 
before and after the Full Board meeting. It was also submitted that the issue before the Board was 
whether an omission from Schedule F should amount to abandonment. It was not, as characterized 
by Ellis-Don, whether Local 353 actually “‘intended”’ to abandon its bargaining rights in respect of 
that company. 


Finally, the Respondents submitted that any uncertainty regarding the content of discussions at the 
Full Board meeting is the result of Ellis-Don’s unwillingness to avail itself of the opportunity for 
reconsideration by the Board. In other words, it was open to Ellis-Don to advise the Board of the 
information received from McMurdo and to raise its concerns about the differences between the 
draft and the decision. The Board would then have had the opportunity to explain. This was the 
procedure followed in I.W.A. v. Consolidated-Bathurst, supra. It was therefore submitted that 
Ellis-Don should have sought reconsideration of the Board’s decision prior to applying for judicial 
review. 


I agree that the outstanding issue before the panel was largely one of industrial relations policy 
within the meaning of J.W.A. v. Consolidated-Bathurst Packaging Ltd., supra, at p. 335, per Gon- 
thier J. In effect, the issue was “‘what legal standards applied to those facts’. The fact that Local 
353 failed to include Ellis-Don’s name on Schedule F remained unchanged in both the draft and 
the decision. Also remaining unchanged were the factual details of the accreditation application 
which had been brought before the Board almost twenty years earlier. The Board concluded in its 
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decision that these facts, standing alone and unexplained, should not dictate the conclusion that 
Local 353 had abandoned its bargaining rights in respect of Ellis-Don. This determination had a 
substantial and obvious policy component, notwithstanding the particular manner in which the 
panel expressed itself. In this sense, it involved a matter which could be addressed at a level of 
principle without offending the requirements of natural justice. 


Indeed, even if one accepts Ellis-Don’s characterization of the issue as being an identification of 
Local 353’s “intent” or “motive” in omitting Ellis-Don’s name from Schedule F, the role of policy 
very much remains: See, for example, the treatment of intent in an unfair labour practice setting in 
N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221 (3rd Circ. 1963), at pp. 228-30 and as discussed in 
W.E. Oberer, “The Scienter Factor in Sections 8(a)(1) and (3) of the Labor Act: Of Balancing, 
Hostile Motive, Dogs and Tails” (1967), 52 Cornell L.Q. 491; and T. Christansen and A.H. Sva- 
noe, “Motive and Intent in the Commission of Unfair Labour Practice: The Supreme Court and 
the Fictive Formality” (1968), 77 Yale L.J. 1269 and P.N. Cox, ‘““A Re-examination of the Role of 
Employer Motive under Sections 8(a)(1) and 8(a)(3) of the National Labor Relations Act” (1982), 
5 U. of Puget Sound L. Rev. 161. The Board had several policy options open to it on the facts 
found: (i) the absence of Ellis-Don on Schedule F constituted per se evidence of bargaining right 
abandonment; (ii) the omission gave rise to a rebuttable presumption of abandonment, thus 
requiring and explanation from Local 353; (iii) the omission was a factor to be considered along 
with all the other evidence before the Board; or, finally (iv) the failure of Local 353 to place Ellis- 
Don’s name on Schedule F was irrelevant, in the circumstances, to the issue of abandonment. Ulti- 
mately, the Board concluded the failure of Local 353 to include Ellis-Don on Schedule F was a fac- 
tor to be considered and was not determinative in the circumstances. The Board, applying its 
labour relations expertise, could also envisage a variety of reasons for the omission of Ellis-Don 
from Schedule F some twenty years earlier based on the record before it. Simply put, the Board 
was unwilling to hold, even in the absence of an explanation from Local 353, that the omission 
should be conclusive. 


The Board’s decision was consistent with the unlikelihood of a trade union “intending” to abandon 
or give up its bargaining rights. This unlikely possibility is reflected in the Board’s jurisprudence 
and “policy” which requires unequivocal evidence that a trade union has “slept on its rights’: See 
Lorne's Electric, [1987] O.L.R.B. Rep. Nov. 1405; The Hudson’s Bay Company, [1993] O.L.R.B. 
Rep. June 563, and Toronto Dominion Bank, [1995] O.L.R.B. Rep. May 686. Indeed, dissenting 
Board Member Trim saw Local 353’s failure to include Ellis-Don’s name on Schedule F as an 
admission by it that the 1962 working agreement was never intended to apply to Ellis-Don. In 
other words, she found the omission of Ellis-Don’s name signified, not abandonment, but rather 
an understanding on the part of Local 353 that it did not hold bargaining rights for Ellis-Don in the 
first place. The Board also noted that it no longer concerns itself with the content of Schedule F in 
accreditation applications, a related policy determination. Accordingly, there is no basis for the 
speculation urged upon this court by Ellis-Don that many tripartite members at the Full Board 
meeting may have participated in the “fact finding” of the panel contrary to the principles articu- 
lated in Consolidated-Bathurst. The complex and sophisticated decision-making engaged in by this 
senior administrative agency ought not to be interfered with on the basis of a “black letter” invoca- 
tion of either the process of “fact finding” or the principles of natural justice. Decision-writing, in 
both our courts and administrative tribunals, is properly a consultative process. The regulation of 
post-hearing decision-making, therefore, must be realistic and sensitive to the inevitable interac- 
tion of fact and policy. The Court of Appeal has made this clear in Khan v. College of Physicians 
and Surgeons of Ontario (1992), 94 D.L.R. (4th) 193 where Doherty J.A. Stated at pp. 223-4 


There is no single formula or procedure referable to the drafting process that can be uniformly 
applied across the very broad spectrum of decision-making, when determining whether the 
involvement of the non-decision-maker in the drafting process compromised the fairness of the 
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proceedings or the integrity of the process. The nature of the proceedings, the issues raised in 
those proceedings, the composition of the tribunal, the terms of the enabling legislation, the 
support structure available to the tribunal, the tribunal’s workload, and other factors will impact 
on the assessment of the propriety of procedures used in the preparation of reasons. Certainly, 
the judicial paradigm of reason-writing cannot be imposed on all boards and tribunals: 
Consolidated-Bathurst Packaging Ltd. v. I.W.A., supra, at pp. 554-5. 


It must also be recognized that the volume and complexity of modern decision-making all but 
necessitates resort to “outside” sources during the drafting process. Contemporary reason-writ- 
ing is very much a consultive process during which the writer of the reasons resorts to many 
sources, including persons not charged with responsibility of deciding the matter, in formulating 
his or her reasons. It is inevitable that the author of the reasons will be influenced by some of 
the sources. To hold that any “outside” influence vitiates the validity of the proceedings or the 
decision reached is to insist on a degree of isolation which is not only totally unrealistic but also 
destructive of effective reason-writing. 


In my view, the facts at hand do not indicate an improper meddling by third parties in the facts as 
contemplated by Gonthier J. in .W.A. v. Consolidated-Bathurst, supra. The change in outcome of 
the decision simply reflects the ongoing deliberations of a panel dealing with an important indus- 
trial relations issue. If Ellis-Don suspected otherwise, it should, at least as a matter of courtesy, 
have given this senior tripartite administrative agency an opportunity to explain by requesting 
reconsideration. the parties and this Court, if necessary, would then have had the benefit of the 
panel’s explanation and reasons in respect of the allegation. 


In the alternative, Ellis-Don argued that the Board committed a patently unreasonable error by 
refusing to draw and adverse inference against Local 894 for failing to call evidence to explain the 
failure of Local 353 to include the applicant in Schedule F. In making this submission, Ellis-Don 
relied upon the analysis set out in the draft to attack the decision that “it is more probable than not 
that the omission of Ellis-Don’s name from Schedule F did not reflect an abandonment of bargain- 
ing rights”. Ellis-Don submitted that the unexplained refusal by the majority of the panel to draw 
an adverse inference against Local 894 for having failed to produce any evidence at all on this cen- 
tral issue was arbitrary, capricious, and patently unreasonable. In my view, the Board carefully 
considered all of the evidence and industrial relations considerations on the issue of the omission of 
Ellis-Don from Schedule F. The Board extensively reviewed the context in which this omission 
occurred. For example, there was evidence relied upon by Local 894 to argue that Ellis-Don had 
consistently sublet electrical work to “union” contractors prior to the accreditation application. In 
the result, while the absence of evidence explaining the omission of Ellis-Don from Schedule F was 
“of concern to the Board”, the panel decided that the failure of Local 353 to place Ellis-Don’s 
name on Schedule F did not, per se, signify abandonment and did not demand an explanation from 
the trade unions in the circumstances. The onus to establish and abandonment of bargaining rights 
was on Ellis-Don. The decision of the Board involved labour relations issues which fell squarely 
within the Board’s expertise. The experience of the Board in the construction industry, in particu- 
lar, is considerable. The Board’s conclusion was not patently unreasonable. In our view, the Board 
was not required to draw the adverse inference against Local 894 demanded by Ellis-Don. 


Similarly, the Board’s decision that Local 353 possessed bargaining rights with respect to Ellis-Don 
as a result of the working agreement was not patently unreasonable. There was substantial evi- 
dence before the Board concerning Ellis-Don’s practices in contracting for electricians during the 
relevant time frame. The Board considered this evidence and noted the particular scheduling and 
working realities of the construction industry. The Board had regard to express wording of the 
working agreement. The Board also considered its prior decisions on the issue of voluntary recog- 
nition and unlawful employer support in the construction industry. The Board then applied its rea- 
soning, previously developed in Nicholls-Radtke & Associates Limited, [1982] O.L.R.B. Rep. July 
1028 and Eighty-Five Electric, [1987] O.L.R.B. Rep. June 833, that the signing of a collective 
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agreement in the construction industry when there are no employees in the bargaining unit does 
not, in and of itself, constitute unlawful employer support for a trade union. Those earlier cases 
had held that concerns with respect to unlawful employer support do not arise where the seminal 
document may properly by characterized as a ‘“‘pre-hire agreement”. The Board’s decision was 
therefore consistent with its prior jurisprudence in the construction industry. 


The Board also held that the application of the working agreement was not restricted to the six 
civil trades. The conclusion was consistent with the Board’s prior decision in Harbridge and Cross 
Limited, supra, a decision upheld by this Court. That case had held that the identical working 
agreement was not restricted to the six civil trades. In my view, the finding that Local 353 had 
acquired bargaining rights with respect to Ellis-Don as a result of the 1962 working agreement was 
again a matter which fell squarely within the Board’s expertise. The result was not patently unrea- 
sonable. 


The application for judicial review is dismissed. The respondent trade union shall have its costs 
payable by Ellis-Don and fixed in the amount $4,500. 
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APPLICATIONS DISPOSED OF BY THE ONTARIO 
LABOUR RELATIONS BOARD DURING NOVEMBER 
1995 


APPLICATIONS FOR CERTIFICATION 


Bargaining Agents Certified Without Vote 


1970-89-R: Labourer’s International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Ryder Concrete Forming Specialities Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: ‘‘all construction labourers, carpenters and carpenters’ apprentices, rodmen and truck drivers in the 
employ of Ryder Concrete Forming Specialists Ltd. in the Regional Municipality of Hamilton-Wentworth, 
the City of Burlington, that portion of the geographic Township of Beverly annexed by North Dumfries 
Township and that portion of the Town of Milton within the geographic Townships of Nassagaweya and Nel- 
son, in all sectors of the construction industry, excluding the industrial, commercial and institutional sector, 
save and except non-working foremen and persons above the rank of non-working foreman” (21 employees in 
unit) (Having regard to the agreement of the parties) 


3154-94-R: Hospitality, Commercial and Service Employees Union, Local 73, Chartered by Hotel Employees 
and Restaurant Employees International Union (Applicant) v. Hillside Townhouses Limited c.o.b. as The 
Victoria Inn, Thunder Bay (Respondent) v. Hospitality, Commercial and Service Employees Union, Local 73 
chartered by Hotel Employees and Restaurant Employees International Union and Hotel Employees and 
Restaurant Employees International Union (Intervener) 


Unit: “all front office employees of the Hillside Townhouses Limited c.o.b. as The Victoria Inn, Thunder Bay 
in the City of Thunder Bay, save and except Front Officer Manager, persons above the rank of Front Office 
Manager, sales and marketing persons, Accounting Clerk and Security Guards” (7 employees in unit) 
(Having regard to the agreement of the parties) 


3893-94-R: Association of Allied Health Professionals: Ontario (Applicant) v. St. John’s Rehabilitation Hos- 
pital (Respondent) 


Unit: “all paramedical employees of St. John’s Rehabilitation Hospital in the City of North York, save and 
except Clinical Co-ordinators, Supervisors, persons above the rank of Supervisor and employees in bargaining 
units for which any trade union held bargaining rights as of February 2, 1995.” (46 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 


4251-94-R: Ontario Public Service Employees Union (Applicant) v. Alcoholism & Drug Addiction Research 
Foundation (Respondent) v. Group of Employees (Objectors) 


Unit: ‘‘all employees of the Alcoholism & Drug Addition Research Foundation in the Municipality of Metro- 
politan Toronto, save and except Supervisors, persons above the rank of Supervisor, Physicians, Residents, 
Post Doctorate Fellows, Interviewers, S.E.E.D. Students and Scientists” (426 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 


0099-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada (Applicant) v. Famous Players Inc. (Respondent) 


Unit: “all employees of Famous Players Inc. at the Rideau Centre Cinemas in the City of Ottawa, save and 
except Relief Managers, persons above the rank of Relief Manager” (18 employees in unit) (Having regard to 
the agreement of the parties) (Clarity Note) 
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0145-95-R: Teamsters Local Union No. 419 (Applicant) v. Cottrell Transport Inc. (Respondent) v. Neil 
Sharpe (Intervener) | 


Unit: “all dependent contractors of Cottrell Transport Inc. in the Township of Vaughan, save and except dis- 
patchers, and persons above the rank of dispatcher’’ (39 employees in unit) (Having regard to the agreement of 
the parties) 


0778-95-R: The Association of Allied Health Professionals: Ontario (Applicant) v. Perth and Smiths Falls 
District Hospital (Respondent) v. Canadian Union of Public Employees, Ontario Nurses’ Association (Inter- 


veners) 


Unit: “all paramedical employees of Perth and Smiths Falls District Hospital in the Town of Smiths Falls, 
Save and except Supervisors, persons above the rank of Supervisor, and persons for whom any trade union 
held bargaining rights as of May 18, 1995” (39 employees in unit) (Having regard to the agreement of the 
parties) (Clarity Note) 


1545-95-R: Koch Transport Employees’ Union (Applicant) v. Koch Transport Limited (Respondent) v. 
United Food and Commercial Workers International Union, Local 1977 (Intervener) 


Unit: “all employees of Koch Transport Limited in the City of Cambridge, save and except forepersons and 
dispatchers, persons above the rank of foreperson and dispatcher, office, sales and clerical staff” (90 employ- 
ees in unit) (Having regard to the agreement of the parties) 


1709-95-R: United Food and Commercial Workers International Union, AFL-CIO-CLC (Applicant) v. The 
Warehouse Drug Store Ltd., c.o.b. as Hy & Zel’s (Respondent) 


Unit: “all employees of the Warehouse Drug Store Ltd., c.o.b. as Hy & Zel’s in the City of Vaughan, save 
and except Assistant Store Managers, and persons above the rank of Assistant Store Manager, Point of Sale 
Co-ordinators, Graduate and Undergraduate Pharmacists including Pharmacy Interns and Apprentice Phar- 
macists” (51 employees in unit) 


1793-95-R: Hospitality, Commercial and Service Employees Union, Local 73 chartered by Hotel Employees 
Restaurant Employees International Union (Applicant) v. Saan Stores Ltd. (Respondent) 


Unit: “all employees of Saan Stores Ltd. located at 640 River Street, (Grandview Mall) in the City of Thun- 
der Bay, Ontario, save and except store manager, assistant store manager, management trainees, persons 
above the rank of assistant manager, office and clerical staff and students employed during the school vaca- 
tion period” (12 employees in unit) (Having regard to the agreement of the parties) 


1855-95-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Kannco Inc. c.o.b. as Modern Cleaners and Launderers (Respondent) 


Unit: “all employees of Kannco Inc. c.o.b. as Modern Cleaners and Launderers in the Municipality of Metro- 
politan Toronto, save and except Supervisors, persons above the rank of Supervisor, office, sales, clerical and 
administrative staff and students” (21 employees in unit) (Having regard to the agreement of the parties) 


2182-95-R: United Steelworkers of America (Applicant) v. ASM Dispensaries Limited c.o.b. as Shoppers 
Drug Mart (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of ASM Dispensaries Limited c.o.b. as Shoppers Drug Mart at 3003 Danforth Ave. in 
the Municipality of Metropolitan Toronto save and except Assistant Merchandise Manager, Pricing Systems 
Manager, Head Cashier, Head Beauty Advisor, persons above the rank of Assistant Merchandise Manager, 
Pricing Systems Manager, Head Cashier and Head Beauty Advisor, Pharmacists, office and clerical staff” (42 
employees in unit) 


2188-95-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Sugarbush (Britan- 
nia) Homes Inc. (Respondent) 


Unit: “all construction labourers in the employ of Sugarbush (Britannia) Homes Inc. in the Municipality of 
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Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills 
and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (2 employees in unit) 


2413-95-R: Hospitality & Service Trades Union, Local 261 (Applicant) v. Chimo Hotel Ottawa as represented 
by Deloitte & Touche in their capacity as Receiver and Manager (Respondent) v. Group of Employees (Ob- 
jectors) 


Unit: “all employees of Chimo Hotel Ottawa as represented by Deloitte & Touche in their capacity as 
Receiver and Manager in the City of Gloucester, save and except Supervisors, persons above the rank of 
Supervisor, Front Desk/Office, Clerical, Administration, Reservationist, Auditor, Purchaser, Controller and 
all Banquet Department staff’ (98 employees in unit) (Having regard to the agreement of the parties) 


2414-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. S & R Car 
& Truck Rentals Toronto (Central) Ltd. (Respondent) 


Unit: ‘“‘all employees of S & R Car Rentals Toronto (Central) Ltd. in the greater Metropolitan Toronto area 
including the Cities of Oakville, Milton, Vaughan and the Municipalities of Peel, Markham, Oshawa and 
Metropolitan Toronto, save and except Assistant Managers, persons above the rank of Assistant Manager, 
office, sales and clerical staff and persons in bargaining units for which any trade union held bargaining rights 
as of August 21, 1995” (121 employees in unit) (Having regard to the agreement of the parties) 


2417-95-R: International Union of Bricklayers and Allied Craftsmen, Local 10 (Kingston) (Applicant) v. Van 
Londen Masonry Ltd. (Respondent) 


Unit: “all journeymen and apprentice bricklayers, stonemasons and plasterers and improvers in the employ of 
Van Londen Masonry Ltd. in the industrial, commercial and institutional sector of the construction industry 
in the Province of Ontario, and all journeymen and apprentice bricklayers, stonemasons and plasterers and 
improvers in the employ of Van Londen Masonry Ltd. in all sectors of the construction industry in Prince 
Edward County, the geographic Townships of Lake, Tudor and Grimsthorpe and all lands south thereof in 
the County of Hastings, and the geographic Townships of Percy and Cramahe and all lands east thereof in the 
County of Northumberland, excluding the industrial, commercial and institutional sector, save and except 
non-working foremen and persons above the rank of non-working foreman” (2 employees in unit) 


2423-95-R: United Steelworkers of America (Applicant) v. Versatech Canada Ltd. (Respondent) 


Unit: “all employees of Versatech Canada Ltd. at its Versatech Industries Division in the Municipality of 
Metropolitan Toronto, including agency workers, save and except Assistant Manager, persons above the rank 
of Assistant Manager, and office, clerical and sales staff’ (138 employees in unit) (Having regard to the agree- 
ment of the 

parties) 


2480-95-R: Ontario Nurses’ Association (Applicant) v. Community Life Care Inc. c.o.b. as Community Nurs- 
ing Home, Port Perry (Respondent) 


Unit: “all employees employed as Activity Aides, Registered Practical Nurses, Health Care Aides and Nurs- 
ing Assistants by Community Life Care Inc. c.o.b. as Community Nursing Home, Port Perry in the Township 
of Scugog, save and except Supervisors, persons above the rank of Supervisor and persons for whom any 
trade union held bargaining rights as of September 28, 1995” (36 employees in unit) (Having regard to the 
agreement of the parties) 


2499-95-R: International Association of Heat and Frost Insulators and Asbestos Workers Local 95 (Appli- 
cant) v. Inseal Contracting Inc. (Respondent) 


Unit: ‘all journeymen and apprentice insulators in the employ of Inseal Contracting Inc. in the industrial, 
commercial and institutional sector of the construction industry in the Province of Ontario, and all journey- 
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men and apprentice insulators in the employ of Inseal Contracting Inc. in all sectors of the construction indus- 
try in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of 
Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships of Esques- 
ing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding 
the industrial, commercial and institutional sector, save and except non-working foremen and persons above 
the rank of non-working foreman” (6 employees in unit) 


2536-95-R: The Ontario Pipe Trade Council of the United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States and Canada, and The United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada, and its 
Local 663 (Applicant) v. Markson Construction Services Inc. (Respondent) 


Unit: “all plumbers and plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of 
Markson Construction Services Inc. in the industrial, commercial and institutional sector of the construction 
industry in the Province of Ontario, and all plumbers and plumbers’ apprentices and steamfitters and steamfit- 
ters apprentices in the employ of Markson Construction Services Inc. in all sectors of the construction indus- 
try in the County of Lambton, excluding the industrial, commercial and institutional sector, save and except 
non-working foremen and persons above the rank of non-working foreman” (6 employees in unit) 


2548-95-R: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 800 (Applicant) v. Rhucon Pipeline Construction Ltd. (Respon- 
dent) 


Unit: “‘all plumbers and plumbers’ apprentices, steamfitters and steamfitters’ apprentices, in the employ of 
Rhucon Pipeline Construction Ltd. in within a radius of 81 kilometers (approximately 50 miles) of the Tim- 
mins Federal Building, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman” (4 employees in unit) 


2589-95-R: Canadian Union of Public Employees (Applicant) v. Senior People’s Resources in North Toronto 
Inc. (Respondent) 


Unit: “‘all employees of Senior People’s Resources in North Toronto Inc. in the Municipality of Metropolitan 
Toronto, save and except Supervisors, persons above the rank of Supervisor and Secretary to the Executive 
Director” (61 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2597-95-R: International Union of Operating Engineers, Local 793 (Applicant) v. Consbec Inc. (Respondent) 


Unit: “all employees of Consbec Inc. engaged in the operation of cranes, shovels, bulldozers and similar 
equipment and those primarily engaged in the repairing and maintaining of same, and employees engaged as 
surveyors in all sectors of the construction industry within a radius of fifty-seven (57) kilometres, (approxi- 
mately thirty-five (35) miles) of the City of Sudbury Federal Building (Board Area 17), excluding the indus- 
trial, commercial and institutional sector of the construction industry, save and except non-working foreper- 
son and persons above the rank of non-working foreperson” (4 employees in unit) 


2628-95-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Dundee Contracting 
Inc. (Respondent) 


Unit: “‘all carpenters and carpenters’ apprentices, in the employ of Dundee Contracting Inc. in the Municipal- 
ity of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton 
Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, 
and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, com- 
mercial and institutional sector, save and except non-working foremen and persons above the rank of non- 
working foreman” (4 employees in unit) 


2721-95-R: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Information Communications Services (ICS) Inc. at its Alltour Marketing Services 
Division (Respondent) 
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Unit: “all employees of Information Communications Services (ICS) Inc. at its Alltour Marketing Services 
Division in the City of Mississauga, save and except supervisors, persons above the rank of supervisor, office, 
clerical and sales staff and students employed during the school vacation period” (82 employees in unit) 
(Having regard to the agreement of the parties) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


1976-95-R: Queen’s University Faculty Association (Applicant) v. Queen’s University at Kingston (Respon- 
dent) v. Thomas Harris and others (Intervener) 


Unit: “all persons employed as members of the academic staff of Queen’s University at Kingston, in the prov- 
ince of Ontario, including: (1) persons who hold an appointment to the academic staff with Tenure, as defined 
by the University’s Regulations Governing Appointment, Renewal of Appointment, Tenure and Termination 
for Academic Staff; (2) persons who hold a renewed, renewable, non-renewable or replacement appointment 
with academic rank, as defined by the University’s Regulations Governing Appointment, Renewal of 
Appointment, Tenure and Termination for Academic Staff; (3) special appointees who hold an appointment 
with academic rank and carry responsibility for a full range of academic duties, as defined in the University’s 
Regulations Governing Appointment, Renewal of Appointment, Tenure and Termination for Academic Staff 
and Statement on Special Appointees; (4) Group II and Group III adjunct appointees who are members of 
the University’s adjunct academic staff, as defined by the University’s Statement on Adjunct Academic Staff 
and Academic Assistants; (5) persons who hold initial, renewed, continuing or contractually limited term 
appointments as librarians, as defined by the University’s Terms of Employment for Librarians; and (6) per- 
sons who hold appointments from the Principal as archivists with the University Archives; save and except: 
(a) full voting members of the Board of Trustees; (b) Associate Deans and those persons at or above the level 
of Associate Deans, including the Principal and Vice-Chancellor, Vice-Principals, Associate Vice-Principals, 
Deans, Vice-Deans, and anyone who is appointed to act in those positions; (c) the Chief Librarian, the Asso- 
ciation Librarian, the Personnel Librarian, the Assistant Librarian (Systems and Development), and the 
Coordinator of Technical Services (Library System); (d) the University Archivist; (e) physicians with or with- 
out academic rank to whom the Ontario Medical Association Dues Act, 1991 applies; (f) persons who meet 
the definition of Group I adjunct appointees, as defined by the University’s Statement on Adjunct Academic 
Staff and Academic Assistants, unless they are also employed by the University as librarians, archivists, or 
members of the University’s regular academic staff, as defined by the Statement on Adjunct Academic Staff 
and Academic Assistants; (g) Emeritus Professors; (h) persons, including visiting fellows, who are on leave 
from another university, institution, firm, or government agency, unless: (i) they hold an appointment with 
academic rank at Queen’s University at Kingston, (ii) carry a full range of academic responsibilities as 
Queen’s University at Kingston, and (iii) are on leave without salary from their home university, institution, 
firm or government agency; (i) secondees to the Faculty of Education; (j) post-doctoral fellows and research 
fellows, unless they hold an appointment with academic rank and carry a full range of academic responsibili- 
ties, or are Group II or Group III adjunct appointees, or are employed by the University as librarians or 
archivists; (k) academic assistants, as defined by the University’s Statement on Adjunct Academic Staff and 
Academic Assistants; (1) students, including teaching fellows, who are registered in a degree program at the 
University, unless they hold an appointment with academic rank or are employed by the University as librari- 
ans or archivists; (m) persons employed in the Student Counselling Service; (n) persons whose appointments 
are exclusively for work outside of the province of Ontario, including persons teaching at Herstmonceux Cas- 
tle; (0) the Executive Director and Resident (Academic) Director of the International Study Centre at Herst- 
monceux Castle; (p) secondees to positions providing confidential assistance to the Principal or a Vice-Princi- 
pal; and (q) secondees for a term of not less than one year to an administrative non-academic position, so long 
as it is the secondee’s principal responsibility.” (850 employees in unit) (Having regard to the agreement of the 
parties) (Clarity Note) 


Number of names of persons on revised voters’ list 924 
Number of persons who cast ballots TSS 
Number of spoiled ballots 0 
Number of ballots marked in favour of applicant 419 
Number of ballots marked against applicant 311 


Number of ballots segregated and not counted 25 
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2255-95-R: Independent Paperworkers of Canada (Applicant) v. Kimberly-Clark, Inc. (Respondent) v. IWA - 
Canada (Intervener) _ 


Unit: “all employees of Kimberly-Clark Inc., City of Etobicoke, save and except supervisors, temporary 
supervisors and office staff’ (111 employees in unit) 


Number of names of persons on revised voters’ list 121 
Number of persons who cast ballots 88 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 88 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 67 
Number of ballots marked in favour of intervener 20 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


1674-95-R: United Food & Commercial Workers International Union, Local 175 (Applicant) v. Corporation 
of the City of Thunder Bay (Respondent) v. Canadian Union of Public Employees and its Local 87 (Interven- 
er) 


Unit: “all employees of Corporation of the City of Thunder Bay regularly employed for not more than 24 
hours per week and students employed during the school vacation period at Chapples Golf Course, 530 Chap- 
ples Drive and Strathcona Golf Course, 500 Hodder Avenue in the City of Thunder Bay and the Municipal 
Gold Course at RR#2 in the Township of Paipoonge, save and except Supervisors, persons above the rank of 
Supervisor and persons in bargaining units for which any trade union held bargaining rights as of July 26, 
1995” (25 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 16 
Number of persons who cast ballots 9 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list “) 
Number of ballots marked in favour of applicant 7 
Number of ballots marked against applicant 2 


2206-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. Windsor Regional Hos- 
pital (Respondent) v. Canadian Union of Operating Engineers and General Workers, Service Employees’ 
Union, Local 210, (Interveners) 


Unit: “all stationary engineers, firemen, apprentices and helpers employed by Windsor Regional Hospital in 
its power house at Windsor, save and except the Assistant Director of Plant and Engineering and persons 
above the rank of Assistant Director of Plant and Engineering and further, all carpenters and painters and 
maintenance personnel below the rank of supervisor; and further, maintenance personnel will include all per- 
sonnel within the department save and except the groundskeeper and landscaper” (15 employees in unit) 
(Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 15 
Number of persons who cast ballots 10 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 10 
Number of segregated ballots cast by persons whose names appear on voter’s list 0 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 0 
Number of spoiled ballots 0 
Number of ballots marked in favour of applicant 10 
Number of ballots marked in favour of intervener 0 
Number of ballots segregated and not counted 0 


2207-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. Chatham Public General 
Hospital (Respondent) v. Canadian Union of Operating Engineers and General Workers (Intervener) 
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Unit: “all stationary engineers (not including maintenance men) of Chatham Public General Hospital in the 
City of Chatham” (4 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 
Number of persons who cast ballots 

Number of ballots marked in favour of applicant 
Number of ballots marked in favour of intervener 


Pew BN 


2208-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. Windsor Regional Hos- 
pital (Respondent) v. Canadian Union of Operating Engineers and General Workers (Intervener) 


Unit: ‘“‘the following employees of Windsor Regional Hospital: all engineers, firemen and their apprentices 
and helpers employed by the Essex Health Association, operating The Essex County Sanatorium, I.O.D.E. 
Memorial Hospital and Community Psychiatric Hospital, Windsor, Ontario save and except Chief Engineer, 
and all engineers, firemen and their apprentices and helpers employed by Windsor Western Hospital Centre 
Inc. (I.0.D.E. Unit) in any of its operations save and except Chief Engineer and further all electricians and 
plumbers” (11 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 11 
Number of persons who cast ballots 11 
Number of ballots marked in favour of applicant 11 


2209-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. Hotel-Dieu Grace Hos- 
pital (Respondent) v. Canadian Union of Operating Engineers and General Workers (Intervener) 


Unit: ‘‘all engineers, mechanics, bio-medical technicians, electrical and electronic technicians, refrigeration 
mechanics, dialysis technicians, apprentices and helpers of Hotel-Dieu Grace Hospital in the City of Wind- 
sor” (22 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list wD 
Number of persons who cast ballots 20 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 20 
Number of segregated ballots cast by persons whose names appear on voter’s list 0 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 0 
Number of spoiled ballots 0 
Number of ballots marked in favour of applicant 20 
Number of ballots marked in favour of intervener 0 
Number of ballots segregated and not counted 0 


2210-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. 3M Canada Inc. (Re- 
spondent) v. Canadian Union of Operating Engineers and General Workers (Intervener) 


Unit: ‘“‘all employees in the power house of 3M Canada Inc. in London, Ontario excluding the Chief Engi- 
neer” (7 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list D 
Number of persons who cast ballots 6 
Number of ballots excluding segregated ballots cast by persons whose names appear on 
voter’s list 

Number of segregated ballots cast by persons whose names appear on votet’s list 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 
Number of spoiled ballots 

Number of ballots marked in favour of applicant 

Number of ballots marked in favour of intervener 

Number of ballots segregated and not counted 


SVS) CYS Syren 


2212-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. St. Joseph’s Health Cen- 
tre of Sarnia (Respondent) v. Canadian Union of Operating Engineers and General Workers (Intervener) 
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Unit: “all stationary engineers and persons engaged as helpers employed in the boiler room at St. Joseph’s 
Health Centre of Sarnia in the City of Sarnia, save and except Engineering Supervisor and persons regularly 
employed for not more than 24 hours per week” (4 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on revised voters’ list 4 
Number of persons who cast ballots 8 
Number of ballots marked in favour of applicant 3 


2369-95-R: Canadian Union of Public Employees (Applicant) v. West Parry Sound Health Centre (Respon- 
dent) v. Service Employees Union, Local 478 (Intervener) 


Unit: “all office and clerical employees of West Parry Sound Health Centre, James Street Site, in the Town of 
Parry Sound, employed for not more than 24 hours per week, save and except Managers, persons above the 
rank of Manager, Secretary to the Administrator, Secretary to the Assistant Administrator, Secretary to the 
Director of Nursing, Secretary to the Director of Personnel, Human Resources staff, the Administration 
Office Clerk and Accounting Supervisor, Food Services Supervisors, the Staffing Officer, Department Heads 
and persons for whom any trade union held bargaining rights as of September 20, 1995” (13 employees in 
unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 20 
Number of persons who cast ballots 6 
Number of ballots marked in favour of applicant 3 
Number of ballots marked against applicant 0 
Number of ballots segregated and not counted 3 


2505-95-R: Ontario Public Service Employees Union (Applicant) v. Tri-Town & District Association for 
Community Living (Respondent) 


Unit: “all employees of Tri-Town & District Association for Community Living in the District of Timiskam- 
ing, save and except Supervisors, persons above the rank of Supervisor, Administrative Assistant and 
Supervisor/General Administration” (51 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 60 
Number of persons who cast ballots 36 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant ZZ 
Number of ballots marked against applicant bs 


Applications for Certification Dismissed Without Vote 


0833-94-R: International Association of Bridge, Structural and Ornamental Iron Workers, Local 765 (Appli- 
cant) v. Fortran Iron Works Ltd. (Respondent) 


0801-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 634 (Applicant) v. The Corporation of the City of Sudbury (Respon- 
dent) 


1875-95-R: United Food and Commercial Workers International Union (Applicant) v. Oshawa Group Lim- 
ited (Respondent) 


1977-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. S & R Car 
Rentals Toronto (Central) Ltd. (Respondent) 


2438-95-R: Canadian Union of Public Employees (Applicant) v. Doug Roe Enterprises Ltd. c.o.b. Mid 
Ontario Disposal (Respondent) v. International Union of Operating Engineers, Local 793 (Intervener) 
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2504-95-R: United Food and Commercial Workers International Union, AFL, CIO, CLC (Applicant) v. 
570466 Ontario Ltd., c.o.b. as Niagara Poultry Services (Respondent) 


3057-95-R: Service Employees’s Union, Local 210 (Applicant) v. Trillium Court (Respondent) 


3133-95-R: Ontario Nurses’ Association (Applicant) v. Canadian Red Cross Society Mortheastern Ontario 
Region (Respondent) 


3134-95-R: Ontario Nurses’ Association (Applicant) v. Victoria Nursing Home (Respondent) 
Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


2326-95-R: National Automobile, Aerospace, Transportation and General Workers Union of a (CAW- 
Canada) (Applicant) v. Traxle Mfg. Ltd. (Respondent) 


Unit #1: ‘“‘all employees of Traxle Mfg. Ltd. in the City of Guelph, save and except supervisors, persons 
above the rank of supervisor, Engineering Department, office and clerical staff’ (172 employees in unit) 
(Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 3 
Number of persons who cast ballots 163 
Number of ballots marked in favour of applicant ; 49 
Number of ballots marked against applicant 114 


2563-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Peel Plastic 
Products Limited (Respondent) 


Unit #1: “all employees of Peel Plastic Products Limited in the City of Brampton, save and except supervi- 
sors, persons above the rank of supervisor, office and sales staff’ (70 employees in unit) (Having regard to the 
agreement of the parties) 


Number of names of persons on revised voters’ list 72 
Number of persons who cast ballots 72 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list ay 
Number of segregated ballots cast by persons whose names appear on voter’s list 13 
Number of ballots marked in favour of applicant 12 
Number of ballots marked against applicant 47 
Number of ballots segregated and not counted 13 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 
0795-95-R: Labourers’ International Union of North America, Local 1267 (Applicant) v. Amcan Castings 
Limited, Burlington Division (Respondent) 


Unit: “all employees of Amcan Castings Limited, Burlington Division, in the City of Burlington, save and 
except forepersons, persons above the rank of foreperson, office and clerical staff” (114 employees in unit) 


Number of names of persons on revised voters’ list 141 
Number of persons who cast ballots 131 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 122 
Number of segregated ballots cast by persons whose names appear on voter’s list 9 
Number of ballots marked in favour of applicant 28 
Number of ballots marked against applicant 94 
Number of ballots segregated and not counted 9 


1166-95-R: International Union of Bricklayers & Allied Craftsmen, Local 1Z (Applicant) v. Emonts Masonry 
Construction Limited (Respondent) v. Group of Employees (Objectors) 
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Unit: “all journeymen and apprentice bricklayers in the employ of Emonts Masonry Construction Limited in 
the industrial, commercial and institutional sector of the construction industry in the Province of Ontario, and 
all journeymen and apprentice bricklayers in the employ of Emonts Masonry Construction Limited in all sec- 
tors of the construction industry, excluding the industrial, commercial and institutional sector, in the County 
of Grey, save and except non-working foremen and persons above the rank of non-working foreman”? (3 
employees in unit) 


Number of names of persons on revised voters’ list 3 
Number of persons who cast ballots 3 
Number of ballots excluding segregated ballots cast by persons whose names appear on 
voter’s list 

Number of segregated ballots cast by persons whose names appear on voter’s list 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 
Number of spoiled ballots 

Number of ballots marked in favour of applicant 

Number of ballots marked against applicant 

Number of ballots segregated and not counted 


Ey G2) ay ee) (ay CY) 


1296-95-R: United Steelworkers of America (Applicant) v. Blue Line Transportation Ltd. c.o.b. as Blue Line 
Taxi, et al. (Respondent) 


Unit: “all dependent contractors engaged by the responding parties operating as taxi drivers in the City of 
Hamilton, save and except supervisors, persons above the rank of supervisor, dispatchers, call-takers, garage 
and maintenance staff, office and clerical staff and multi-car, multi-plate owners and/or lessees” (390 employ- 
ees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on revised voters’ list 446 
Number of persons who cast ballots 349 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 268 
Number of segregated ballots cast by persons whose names appear on voter’s list 59 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 22 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 49 
Number of ballots marked against applicant 218 
Number of ballots segregated and not counted 81 


2045-95-R: United Steelworkers of America (Applicant) v. Alcan Aluminium Limited (Respondent) v. Inter- 
national Union, United Plant Guard Workers of America, Local 1962 (Intervener) 


Unit: “all Security Patrolmen employed by Alcan Aluminium Limited in its Alcan Rolled Products Company 
Division in the City of Kingston, save and except Security Supervisors and persons above the rank of Security 
Supervisor” (12 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 12 
Number of persons who cast ballots WZ 
Number of ballots marked in favour of applicant 6 
Number of ballots marked in favour of intervener 6 


2211-95-R: The Canadian Power Engineers and Skilled Trades Union (Applicant) v. St. Joseph’s Health Ser- 
vices Association of Chatham Incorporated operating as St. Joseph’s Hospital (Respondent) v. Canadian 
Union of Operating Engineers and General Workers (Intervener) 


Unit: “all stationary engineers and plumbers of St. Joseph’s Health Services Association of Chatham Incorpo- 
rated operating as St. Joseph’s Hospital in the City of Chatham, save and except Director of Engineers Ser- 
vices and Supervisor of Engineers Services” (4 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on revised voters’ list 4 


Number of persons who cast ballots 

Number of ballots excluding segregated ballots cast by persons whose names appear on 
voter’s list 

Number of segregated ballots cast by persons whose names appear on voter’s list 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 
Number of spoiled ballots 

Number of ballots marked in favour of applicant 

Number of ballots marked in favour of intervener 

Number of ballots segregated and not counted 
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2264-95-R: Teamsters Local Union No. 879 (Applicant) v. Mainstream Transportation Services Inc. (Respon- 


dent) 


Unit: “all employees of Mainstream Transportation Services Inc. in the City of Kitchener, save and except 
dispatchers and supervisors, persons above the rank of dispatcher and supervisor, office and sales staff’ (24 
employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 21 
Number of persons who cast ballots 20 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 16 
Number of segregated ballots cast by persons whose names appear on voter’s list 4 
Number of ballots marked in favour of applicant 6 
Number of ballots marked against applicant 10 
Number of ballots segregated and not counted 4 


2590-95-R: Service Employees International Union, Local 204 Affiliated with the S.E.I.U., A.F. of L., 
C.I.0., C.L.C. (Applicant) v. Cooper Plating Inc. (Respondent) 


Unit: ‘‘all employees of Cooper Plating Inc. in the Town of Markham, save and except Managers, persons 
above the rank of Manager, office, clerical and sales staff and chemists” (35 employees in unit) (Having 
regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 38 
Number of persons who cast ballots af, 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 34 
Number of segregated ballots cast by persons whose names appear on voter’s list 3 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 0 
Number of spoiled ballots 0 
Number of ballots marked in favour of applicant 3 
Number of ballots marked against applicant 31 
Number of ballots segregated and not counted 3 


Applications for Certification Withdrawn 


4580-94-R: Construction Workers Local 6 affiliated with the Christian Labour Association of Canada (Appli- 
cant) v. 694643 Ontario Limited c.o.b. as O’Connor Electric (Respondent) 


0437-95-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Eldom Drywall (Re- 
spondent) v. Drywall Acoustic Lathing and Insulation Local 675, United Brotherhood of Carpenters and 
Joiners of America (Intervener) 


0800-95-R: International Brotherhood of Painters and Allied Trades, and Local Union 1819 (Glaziers) (Ap- 
plicant) v. Marksall Signs Inc. (Respondent) 


0963-95-R: Canadian Union of Public Employees (Applicant) v. The Metropolitan Toronto Housing Author- 
ity (Respondent) v. Ontario Public Service Employees Union, United Steelworkers of America (Interveners) 
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1195-95-R: International Union of Operating Engineers, Local 793 (Applicant) v. Visa Construction Limited 
(Respondent) 


1488-95-R: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. B.M. Welding and Fabrication (Respondent) 


2221-95-R: International Alliance of Theatrical Stage Employees (IATSE) Local 580 (Applicant) v. City of 
Windsor for the Chrysler Theatre (Respondent) 


2241-95-R; 2242-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. 
S & R Car and Truck Rentals Ltd. Toronto (Central) (Respondent) 


2278-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 58, Toronto (Applicant) v. Crocodile Labour Services Inc. (Respon- 
dent) v. Group of Employees (Objectors) 


2470-95-R: United Steelworkers of America (Applicant) v. LensCrafters Limited (Respondent) 


2577-95-R: International Brotherhood of Painters and Allied Trades (Applicant) v. Foremont Drywall Inc. 
(Respondent) 


2623-95-R: Laundry, Linen Drivers and Industrial Workers Union Local 847 affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Eastgate 
Towing Inc. (Respondent) 


2635-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Servicemaster of 
Chatham (Respondent) 


2716-95-R: International Brotherhood of Painters and Allied Trades (Applicant) v. Scott Lath Plaster & 
Acoustics Drywall (Respondent) 


2739-95-R: Laundry & Linen Drivers and Industrial Workers Union Local 847 affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Markham 
Woodbine Hospitality Limited c.o.b. as Chimo Hotels (Respondent) 


2745-95-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Ogden Allied Ser- 
vices Inc. (Respondent) 


2776-95-R: International Brotherhood of Painters and Allied Trades - Local Union 1832 (Applicant) v. Peter- 
borough Interiors Ltd. (Respondent) 


2788-95-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Strasser Construction 
Limited and/or S & A Developments and/or Strasser & Hunt Construction Limited (Respondent) 


2937-95-R: United Steelworkers of America (Applicant) v. Canada Investment Castings, Inc. (Respondent) 


2996-95-R: Teamsters Local Union No. 419 (Applicant) v. Pinkerton’s of Canada Limited (Respondent) 


APPLICATION FOR COMBINATION OF BARGAINING UNITS 


0576-94-R: Canadian Union of Public Employees and its Local 229 (Applicant) v. Marriott Management Ser- 
vices at Queen’s University (Respondent) (Granted) 


3409-94-R: Hillside Townhouses Limited c.o.b. as The Victoria Inn, Thunder Bay (Applicant) v. The Hospi- 
tality, Commercial and Service Employees Union of Canada (Respondent) v. Hospitality, Commercial and 
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Service Employees Union, Local 73 chartered by Hotel Employees and Restaurant Employees International 
Union and Hotel Employees and Restaurant Employees International Union (Intervener) (Terminated) 


4682-94-R: Ontario Public Service Employees’ Union (Applicant) v. Children’s Aid Societies listed on Sched- 
ule A, Children’s Aid Society of York Region, Family and Children’s Services of Brockville, Leeds and Gren- 
ville, Children’s Aid Society of London and Middlesex, North Cochrane District Family Services, Children’s 
Aid Society of Ottawa-Carleton, Prescott-Russell Children’s Aid Society, Children’s Aid Society of the Dis- 
tricts of Sudbury and Manitoulin, The Children’s Aid Society of the Regional Municipality of Waterloo, Chil- 
dren’s Aid Society of the County of Kent, Kawartha-Haliburton Children’s Aid Society, Family and Chil- 
dren’s Services of Renfrew County, Children’s Aid Society of the County of Perth, Children’s Aid Society of 
Northumberland, Children’s Aid Society of the District of Parry Sound, Children’s Aid Society of the United 
Counties of Stormont, Dundas and Glengarry, The Children’s Aid Society for the District of Temiskaming 
(Respondents) (Withdrawn) 


0151-95-R: Ontario Nurses’ Association (Applicant) v. Brant County Board of Health (Respondent) 
(Terminated) 


0896-95-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Domclean Ltd. (Re- 
spondent) (Withdrawn) 


1398-95-R: Local 429 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Metropolitan Stores of Canada Limited 
(Respondent) (Withdrawn) 


1399-95-R: Local 582 of the Retail, Wholesale and Department Store Union District Council of the United 
Food & Commercial Workers International Union (Applicant) v. Work Wear Corporation of Canada Ltd. 
(Respondent) (Withdrawn) 


1481-95-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. The Trustees of the 
Cleary Auditorium (Respondent) (Withdrawn) 


1617-95-R: United Food and Commercial Workers International Local 175 (Applicant) v. Caressant Care 
Nursing Home of Canada Ltd. operating as Caressant Care Nursing Home, Listowel (Respondent) 
(Withdrawn) 


1679-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 173 (Applicant) v. Cineplex Odeon Corporation (Respondent) 
(Granted) 


1681-95-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 173 (Applicant) v. Famous Players Inc. (Respondent) (Granted) 


1683-95-R: United Food and Commercial Workers International Local 175 (Applicant) v. Journey’s End 
Management Inc., Choice Hotels Canada Inc., 496458 Ontario Limited (c.o.b.) as Journey’s End Number 
Four Partnership, 412238 Ontario Limited, 447965 Ontario Limited, as General Partner for Journey’s End 
Number Three Partnership, and 537670 Ontario Limited (Respondents) (Withdrawn) 


2047-95-R; 2048-95-R: Ontario Public Service Employees Union (Applicant) v. Palmerston and District Hos- 
pital (Respondent) (Granted) 


2231-95-R: The Canadian Union of Public Employees, Local 1219 (Applicant) v. The Corporation of the 
Town of Markham (Respondent) (Withdrawn) 


2303-95-R: United Food and Commercial Workers International Union (Applicant) v. Oshawa Group Lim- 
ited (Respondent) (Withdrawn) 
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2450-95-R: Ontario Public Service Employees Union (Applicant) v. Cochrane Temiskaming Resource Centre 
(Respondent) (Granted) 


2535-95-R: Ontario Public Service Employees Union (Applicant) v. The Corporation of the Town of Graven- 
hurst (Respondent) (Withdrawn) 


2929-95-R: Ontario Public Service Employees Union (Applicant) v. Alcoholism & Drug Addiction Research 
Foundation (Respondent) (Terminated) 


3165-95-R: United Paperworkers International Union (Applicant) v. Birchwood Terrace Home for the Aged 
(Respondent) (Dismissed) 


FIRST AGREEMENT - DIRECTION 


2971-95-FC: Canadian Union of Public Employees and its Local 207 (Applicant) v. The Valley East Public 
Library Board (Respondent) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


2017-94-R: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Derby Terrazzo Tile Co. Limited, Derby Terrazzo & Tile Co., Derbtile Construction Inc. 
and Derbtile Construction (Respondents) (Withdrawn) 


4220-94-R: Communications, Energy and Paperworkers’ Union of Canada and its Local 99 (Applicant) v. 
Grant Forest Products Corp., Grant Development Corporation, Temiskaming Crane and Equipment Rentals, 
and Wabi Development Corporation (Respondents) v. International Brotherhood of Electrical Workers, 
Local Union 1687 (Intervener) (Withdrawn) 


0219-95-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Leslie & Palmer Com- 
pany Limited and/or Leslie & Palmer Company (1994) Ltd. (Respondents) (Endorsed Settlement) 


4681-94-R: Ontario Public Service Employees’ Union (Applicant) v. Children’s Aid Societies listed on Sched- 
ule A (Respondent) (Withdrawn) 


0383-95-R: International Brotherhood of Painters and Allied Trades, Local 1904 (Applicant) v. Nickel Belt 
Aluminum of Sudbury Limited and B“N”’T Glass Ltd. (Respondents) (Granted) 


1272-95-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. J.T. Young Power 
Contractors Inc. and J.T. Young Construction & Investments Ltd. (Respondents) (Endorsed Settlement) 


1421-95-R: Teamsters Local Union No. 879 (Applicant) v. Uniflo Sewer Services Inc. Uniflo Pipeliners 
Canada Inc., Uniflo Underwater Utilities Management Corporation (Respondents) (Withdrawn) 


1632-95-R: International Union of Bricklayers Allied Craftsmen, Local 7 - Canada (Applicant) v. J. McBride 
and Sons Limited, The McBride Group Inc., 686758 Ontario Limited c.o.b. as Colonial Building Restoration 
(Respondents) (Withdrawn) 


2010-95-R: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Trafalgar Distribu- 
tion Services (a division of 820990 Ontario Inc.) and Petro Canada (Respondents) (Withdrawn) 


2054-95-R: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. A. C. & I. 
Services Ltd. and A. C. & I. Environmental (Respondent) (Withdrawn) 


2137-95-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Journey’s 
End Management Inc., Choice Hotels Canada Inc., 496458 Ontario Limited (c.o.b.) as Journey’s End Num- 
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ber Four Partnership, 412238 Ontario Limited, 447965 Ontario Limited, as General Partner for Journey’s 
End Number Three Partnership, and 537670 Ontario Limited (Respondents) (Withdrawn) 


2291-95-R: National Automobile, Aerospace, Transportation and General Workers Union (CAW-Canada) 
and its Local 89 (Applicant).v. SKD - The Amherstburg Division of SKD Company A Partnership of NMC 
Canada Inc. and The Continental Group of Canada Inc. and National Lamination Company, a Division of 
National Material L.P. and National Material L.P. (Respondents) (Withdrawn) 


2707-95-R: The Amalgamated Transit Union (Applicant) v. The Miller Group, Miller Paving Limited, Miller 
Transit Limited (Respondent) (Withdrawn) 


2990-95-R: Labourers International Union of North America (Applicant) v. Carpenters and Allied Workers 
Local 27, United Brotherhood of Carpenters and Joiners of America; Canadian Union of Shinglers and Allied 
Workers; Metropolitan Toronto Shinglers Association c.o.b. as Canadian Shinglers Association Canadian 
Shinglers Association, Robert Shewell, Harold Biso, Steven Wolfreys (Respondents) (Dismissed) 


SALE OF A BUSINESS 


4220-94-R: Communications, Energy and Paperworkers’ Union of Canada and its Local 99 (Applicant) v. 
Grant Forest Products Corp., Grant Development Corporation, Temiskaming Crane and Equipment Rentals, 
and, Wabi Development Corporation (Respondents) v. International Brotherhood of Electrical Workers, 
Local Union 1687 (Intervener) (Withdrawn) 


0219-95-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Leslie & Palmer Com- 
pany Limited and/or Leslie & Palmer Company (1994) Ltd. (Respondents) (Endorsed Settlement) 


0247-95-R: Canadian Union of Public Employees (Local 139) (Applicant) v. North Bay General Hospital 
(Respondent) v. Service Employees International Union, L. 478 (Intervener) (Granted) 


0383-95-R: International Brotherhood of Painters and Allied Trades, Local 1904 (Applicant) v. Nickel Belt 
Aluminum of Sudbury Limited and B‘“‘N”’T Glass Ltd. (Respondents) (Granted) 


1272-95-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. J.T. Young Power 
Contractors Inc. and J.T. Young Construction & Investments Ltd. (Respondents) (Endorsed Settlement) 


1632-95-R: International Union of Bricklayers Allied Craftsmen, Local 7 - Canada (Applicant) v. J. McBride 
and Sons Limited, The McBride Group Inc., 686758 Ontario Limited c.o.b. as Colonial Building Restoration 
(Respondents) (Withdrawn) 


1749-95-R: United Steelworkers of America (Applicant) v. Polaris Fireplaces (Respondent) (Endorsed 
Settlement) 


1931-95-R: Teamsters, Chauffeurs, Warehousemen and Helpers Union Local No. 880 (Applicant) v. Windsor 
Ready Mix, Dunhill Contracting Limited, Trican Materials Limited, Concrete & Aggregate Equipment Lim- 
ited (Respondents) (Terminated) 


2010-95-R: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Trafalgar Distribu- 
tion Services (a division of 820990 Ontario Inc.) and Petro Canada (Respondents) (Withdrawn) 


2054-95-R: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. A. C. & I. 
Services Ltd. and A. C. & I. Environmental (Respondent) (Withdrawn) 


2293-95-R: National Automobile, Aerospace, Transportation and General workers Union (CAW-Canada) 
and its Local 89 (Applicant) v. SKD - The Amherstburg Division of SKD Company A Partnership of NMC 
Canada Inc. and The Continental Group of Canada Inc. and National Lamination Company, a Division of 
National Material L.P. and National Material L.P. (Respondents) (Withdrawn) 
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2990-95-R: Labourers International Union of North America (Applicant) v. Carpenters and Allied Workers 
Local 27, United Brotherhood of Carpenters and Joiners of America; Canadian Union of Shinglers and Allied 
Workers; Metropolitan Toronto Shinglers Association c.o.b. as Canadian Shinglers Association Canadian 
Shinglers Association, Robert Shewell, Harold Biso, Steven Wolfreys (Respondents) (Dismissed) 


UNION SUCCESSOR RIGHTS (SUCCESSOR STATUS) 


2421-95-R: Laundry & Linen Drivers and Industrial Workers, Local 847 affiliated with International Brother- 
hood of Teamsters AFL-CIO (Applicant) v. Textile Processors, Service Trades, Health Care, Professional 
and Technical Employees International Union, Local 351-A (Respondent) v. Metropolitan Toronto Conven- 
tion Centre Corporation (Intervener) (Granted) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


4541-94-R: Robert Pearce (Applicant) v. International Brotherhood of Electrical Workers Locals LOS AS3 
120, 303, 353, 402, 530, 586, 773, 804, 894, 1687, 1739 and International Brotherhood of Electrical Workers 
Construction Council of Ontario (Respondent) v. 694643 Ontario Limited c.o.b. as O’Connor Electric (Inter- 
vener) (Withdrawn) 


0419-95-R: Bill Giroux (Applicant) v. The International Brotherhood of Painters and Allied Trades and the 
Ontario Council of the International Brotherhood of Painters and Allied Trades, the Windsor Local 1684 
(Respondent) (Withdrawn) 


0996-95-R: Ram Seenanan, on his behalf and on behalf of a group of employees of Metro Taxi Ltd. c.o.b. as 
Capital Taxi, operating as taxi owners and/or taxi drivers (Applicant) v. United Steelworkers of America (Re- 
spondent) v. Metro Taxi Ltd. c.o.b. as Capital Taxi (Intervener) 


Unit: “all employees of Metro Taxi Ltd. c.o.b. as Capital Taxi operating as taxi owners and/or taxi drivers in 
the Cities of Ottawa, Vanier and Gloucester, save and except supervisors, dispatchers, telephone staff, multi 
car/multi plate owners, persons above the rank of supervisor and office and clerical staff” (140 employees in 
unit) (Dismissed) 


1383-95-R: Paul Dinel (Applicant) v. The International Union of Operating Engineers, Local 793 (Respon- 
dent) v. Grant Paving & Materials Limited (Intervener) (Withdrawn) 


2050-95-R: Susan DeMedeiros and Effie Damianakos (Applicants) v. Transportation Communications Union 
(Respondent) v. Canadian Travel Advisors Ltd. (Intervener) 


Unit: “all employees of Canadian Travel Advisors Ltd., in Metropolitan Toronto, save and except Supervi- 
sors, those above the rank of Supervisor, Sales Representatives, Product and Creative Co-ordinators, Execu- 
tive Secretary, persons regularly employed for not more than 24 hours per week and students employed dur- 
ing the school vacation period” (22 employees in unit) (Dismissed) 


Number of names of persons on revised voters’ list 24 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 20 
Number of segregated ballots cast by persons whose names appear on voter’s list 0 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 2 
Number of spoiled ballots 0 
Number of ballots marked in favour of respondent 15 
Number of ballots marked against respondent 5 


Number of ballots segregated and not counted 


2200-95-R: Chris Veldhuis (Applicant) v. United Food & Commercial Workers International Union, Local 
1000A (Respondent) v. Bavarian Meat Products Limited (Intervener) 


319 


Unit: ‘“‘all employees of Bavarian Meat Products Limited in the City of North Bay, Ontario save and except 
forepersons, persons above the rank of foreperson, head cashier, office and clerical employees and outside 
sales persons” (10 employees in unit) (Granted) 


Number of names of persons on revised voters’ list 11 
Number of persons who cast ballots 10 
Number of ballots marked in favour of respondent 1 
Number of ballots marked against respondent 9 


2507-95-R: Office and Technical Employees of the Town of Midland (Applicant) v. Ontario Public Service 
Employees Union Local 328 (Respondent) v. Corporation of the Town of Midland (Intervener) 


Unit: “all office, clerical and technical employees of the Town of Midland in the Town of Midland, save and 
except Confidential Secretaries to Department Heads, supervisory staff, student employees as herein defined, 
occasional employees as herein defined, the position of Chief Building Official and persons covered by sub- 
sisting collective agreements” (14 employees in unit) (Dismissed) 


2627-95-R: Micheal Calthorpe and Scott McLean (Applicant) v. Teamsters Local Union 91 (Respondent) v. 
Anchor Concrete Products Limited (Intervener) 


Unit: “all employees of Anchor Concrete Products Limited in the Corporation of the Township of Kingston, 
save and except foremen, persons above the rank of foreman, clerical, office and sales staff” (24 employees in 
unit) (Withdrawn) 


2769-95-R: Mark Labriola (Applicant) v. Union of Needletrades, Industrial and Textile Employees (Respon- 
dent) (Granted) 


2777-95-R: Rodney Courvoisier and Paul Lobsinger (Applicant) v. Milk and Bread Drivers, Dairy Employ- 
ees, Caterers and Allied Employees, Local 647 affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Respondent) v. Weston Bakeries Limited (Intervener) 
(Granted) 


2815-95-R: Mark Campbell (Applicant) v. Milk and Bread Drivers, Dairy Employees, Caterers and Allied 
Employees, Local 647 affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 


men and Helpers of America (Respondent) v. Weston Bakeries Limited (Intervener) (Granted) 


2978-95-R: Gerald Desloges (Applicant) v. Labourers’ International Union of North America, Local 493 (Re- 
spondent) (Dismissed) 


3038-95-R: Corey Johnson and the Employees of Huron Alloys (Applicant) v. United Steelworkers of Amer- 
ica (Respondent) (Granted) 


REFERRAL FROM MINISTER 


2610-95-M: International Union of Operating Engineers, Local 793 (Applicant) v. Laidlaw Environmental 
Services Ltd. (Respondent) (Dismissed) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 


2017-95-U: St. Lawrence Cement Inc. o/a Dufferin Aggregates Inc. (Applicant) v. Communications, Energy 
& Paperworkers Union of Canada, C.L.C., and its Local 266 (Respondent) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 
(CONSTRUCTION INDUSTRY) 


3123-95-U: Doef’s Ironworks Ltd. (Applicant) v. International Association of Bridge, Structural and Orna- 
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mental Ironworkers, Local 721, Aaron Murphy, Glenn McCuaig, David Navarro, Michel R. Taylor, Doug 
Stoehr and George Lawson (Respondent) (Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL LOCKOUT 


2919-95-U: National Basketball Referees Association (Applicant) v. National Basketball Association (Re- 
spondent) (Granted) 


APPLICATIONS CONCERNING REPLACEMENT WORKERS 


2837-95-U: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. B.C.I. Broneff Contracting Inc. (Respondent) ( Terminated) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


3383-93-U: Canadian Union of Public Employees - Local 87 (Inside Unit) (Applicant) v. The Corporation of 
The City of Thunder Bay (Respondent) (Dismissed) 


0600-94-U: St. Thomas Typographical Union No. 459 of the Printing, Publishing and Media Workers Sector 
of the Communications Workers of America (Applicant) v. St. Thomas Times-Journal and A Bowes Publish- 
ers Limited Newspaper (Respondents) (Withdrawn) 


1569-94-U: Joszef Fancsali (Applicant) v. United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and Canada, Local 46 (Respondent) (Withdrawn) 


2645-94-U: United Steelworkers of America (Applicant) v. Citicom Inc. (Respondent) (Withdrawn) 


4546-94-U: Crane Rental Association of Ontario on its own behalf and on behalf of each individual member 
including but not limited to those listed in Appendix A attached and Associated Earthmovers of Ontario on 
its own behalf and on behalf of each individual member (Applicants) v. Operating Engineers’ Employer Bar- 
gaining Agent (Respondent) v. Sarnia Construction Association (Intervener) (Withdrawn) 


0016-95-U: Terrence Ross (Applicant) v. International Brotherhood of Teamsters, Local Union 938 (Respon- 
dent) (Granted) 


0371-95-U: Ontario Public Service Employees Union (OPSEU) (Applicant) v. The Crown in the Right of 
Ontario (Ministry of Consumer and Commercial Relations) (Respondent) v. Ministry of Labour (Intervener) 
(Withdrawn) 


0903-95-U: Susan B. Crilly (Applicant) v. Ontario Nurses’ Association (Respondent) (Withdrawn) 


0911-95-U: Roland Parisee (Applicant) v. International Union of Operating Engineers, Local 793 (Respon- 
dent) (Dismissed) 


1226-95-U: Dr. Amrit L. Punhani (Applicant) v. The Society of Ontario Hydro Professional and Administra- 
tive Employees (Respondent) v. Ontario Hydro (Intervener) (Withdrawn) 


1267-95-U: United Steelworkers of America (Applicant) v. The Brick Warehouse Corporation (Respondent) 
(Withdrawn) 


1384-95-U: Paul Dinel, Ivan Peddie, J.P. Rivest, J.P. Gagne, Claude Plamondon, Alain Arsenault, Michel 
Laplante Yvan Denis, Robert Coles, Etienne Gelineau, Brian MacPherson, Richard Dussault, Carole Caron, 
Pauline Archambault, Jean Guy Cardinal, Luc Lavigne, Ron Cowan and Ron Taylor (Applicant) v. The 
International Union of Operating Engineers, Local 793 (Respondent) v. Grant Paving & Materials Limited 
(Intervener) (Withdrawn) 


a1 


1426-95-U: Communications, Energy and Paperworkers Union of Canada, Local 87-M, Southern Ontario 
Newspaper Guild (Applicant) v. Chatham Daily News, a division of Thompson Newspapers Limited (Re- 
spondent) (Withdrawn) 


1710-95-U: United Steelworkers of America (Applicant) v. Greenberg Stores Limited (Respondent) 
(Granted) 


1711-95-U: Canadian Union of Public Employees, Local 2193 (Applicant) v. Children’s Aid Society of Oxford 
County (Respondent) (Withdrawn) 


1761-95-U: Association of Allied Health Professionals: Ontario (Applicant) v. Peel & Halton Community 
Access Services Inc. (Respondent) (Withdrawn) 


1884-95-U: Christopher I. Gaebel (Applicant) v. National Automobile, Aerospace, Transportation and Gen- 
eral Workers Union of Canada (CAW Local 504) (Respondent) v. Camco Inc. (Intervener) (Dismissed) 


1932-95-U: Teamsters, Chauffeurs, Warehousemen and Helpers Union Local No. 880 (Applicant) v. Windsor 
Ready Mix Inc., Concrete & Aggregate Equipment Limited (Respondents) (Terminated) 


1936-95-U: Aluminum, Brick and Glass Workers International Union, AFL-CIO-CLC (Applicant) v. Law 
Cranberry Resort Limited (Respondent) (Withdrawn) 


2024-95-U: United Food and Commercial Workers International Union AFL; CIO; CLC, Local 1000A (Ap- 
plicant) v. Bavarian Meat Products Limited and 965349 Ontario Limited, c.o.b. as Bavarian Meats (Retail) 
(Respondent) (Withdrawn) 


2074-95-U: The Royal Conservatory of Music Faculty Association (Applicant) v. The Royal Conservatory of 
Music (Respondent) (Withdrawn) 


2084-95-U: Ontario Public Service Employees Union (Applicant) v. Peel Living (Respondent) (Withdrawn) 


2116-95-U: Labourers’ International Union of North America, Local 527 (Applicant) v. Les Industries Rol 
Mfg. (Canada) Ltee/Ltd. (Respondent) (Withdrawn) 


2123-95-U: Matteo Caruso (Applicant) v. National Automobile, Aerospace and Agricultural Implement 
Workers Union of Canada CAW TCA Local 514 (Respondent) (Dismissed) 


2136-95-U: United Steelworkers of America (Applicant) v. Sears Canada Inc. (Respondent) (Terminated) 


2181-95-U: United Steelworkers of America (Applicant) v. ASM Dispensaries Limited c.o.b. as Shoppers 
Drug Mart (Respondent) v. Group of Employees (Objectors) (Granted) 


2195-95-U: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Atlantic Packaging 
Products Ltd. (Respondent) (Withdrawn) 


2225-95-U: Mike Novic (Applicant) v. Metropolitan Toronto Civic Employees’ Union Local 43 (Respondent) 
(Dismissed) 


2292-95-U: National Automobile, Aerospace, Transportation and General Workers Union (CAW-Canada) 
and its Local 89 (Applicant) v. SKD - The Amherstburg Division of SKD Company A Partnership of NMC 
Canada Inc. and The Continental Group of Canada Inc. and National Lamination Company, a Division of 
National Material L.P. and National Material L.P. (Respondents) (Withdrawn) 


2304-95-U: Aluminum, Brick & Glass Workers International Union, AFL-CIO-CLC (Applicant) v. Law 
Cranberry Resort Limited (Respondent) (Terminated) 
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2318-95-U: The Ontario Public Service Employees Union (OPSEU) (Applicant) v. Oaklands Regional Centre 
(Respondent) (Withdrawn) 


2356-95-U: Susan Sisson (Applicant) v. Canadian Union of Public Employees and its Local 1022 (Respon- 
dent) (Withdrawn) 


2357-95-U: Ontario Public Service Employees Union (Applicant) v. The Corporation of the Town of Midland 
(Respondent) (Dismissed) 


2439-95-U: International Union of Operating Engineers Local 793 (Applicant) v. The Corporation of the 
Town of New Tecumseh (Respondent) (Withdrawn) 


2500-95-U: Canadian Union of Public Employees (Applicant) v. Victorian Order of Nurses - Algoma Branch 
(Respondent) (Withdrawn) 


2514-95-U: William Edward Semple (Applicant) v. American Federation of Grain Millers, Local 242 (Re- 
spondent) v. Culinar Foods Inc. (Intervener) (Withdrawn) 


2544-95-U: Daniel N. Lafreniere (Applicant) v. Ontario Liquor Boards Employees’ Union, and Liquor Con- 
trol Board of Ontario (Respondents) (Withdrawn) 


2553-95-U: Vincenzo Benincasa, et al (Applicant) v. Canada Safeway Limited (Respondent) (Terminated) 


2561-95-U: Chris Fidler (Applicant) v. Labourers’ International Union of North America, Local 1059 (Re- 
spondent) (Withdrawn) 


2607-95-U: Ontario Public Service Employees Union (Applicant) v. Canwood Inc. c.o.b. as Phoenix I and 
Phoenix II (Respondent) (Withdrawn) 


2619-95-U: Pandil Dimitrievski (Applicant) v. United Food and Commercial Workers International Union, 
Local 743 and Quality Meat Packers Ltd. (Respondents) (Dismissed) 


2636-95-U: Magdalena Balagtas (Applicant) v. Ontario Public Service Employees Union (Respondent) 
(Withdrawn) 


2677-95-U: Anthony Rao (Applicant) v. Cerminara Boys Residence Inc. (Respondent) (Terminated) 


2688-95-U: Ontario Pipe Trades Council and United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United States and Canada, Local Union 46 (Applicant) v. Omico 
Mechanical Limited (Respondent) (Endorsed Settlement) 


2696-95-U: Local 582 of the Retail, Wholesale & Department Store Union, District Council of the United 
Food & Commercial Workers International Union (Applicant) v. 426979 Ontario Limited, c.o.b. Pino’s 
I.G.A. (Respondent) (Withdrawn) 


2699-95-U: London and District Service Workers’ Union, Local 220 (Applicant) v. Kitchener-Waterloo Habi- 
litation Services (Respondent) (Withdrawn) 


2709-95-U: United Steelworkers of America (Applicant) v. Metro Taxi Ltd. c.o.b. as Capital Taxi (Respon- 
dent) (Terminated) 


2713-95-U: National Automobile Aerospace Transportation and General Workers Union of Canada (CAW- 
Canada) and its Local 1995 (Applicant) v. Reynolds-Lemmerz Industries (Respondent) (Withdrawn) 


2722-95-U: Murray Lehman (Applicant) v. United Steelworkers of America Local 7135 (Respondent) 
(Withdrawn) 
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2724-95-U: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) (Applicant) v. Touram Inc. (Respondent) (Terminated) 


2744-95-U: Labourers International Union of North America, Local 183 (Applicant) v. Ogden Allied Services 
Inc. (Respondent) (Withdrawn) 


2746-95-U: National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW- 
Canada) and its Local 40 (Applicant) v. Gentry Knitting Mills Ltd. and Jan Berkovic (Respondent) 
(Withdrawn) 


2823-95-U: Gary Andre Cooper (Applicant) v. Canadian Auto Workers Union, Local 1661 (Respondent) v. 
PPG Canada Inc. (Intervener) (Withdrawn) 


2834-95-U: The Amalgamated Transit Union (Applicant) v. The Miller Group, Miller Paving Limited, Miller 
Transit Limited (Respondent) (Withdrawn) 


2842-95-U: United Steelworkers of America (Applicant) v. Tisdelle Enterprises Limited c.o.b. as Tim Hor- 
tons Donuts (Respondent) (Withdrawn) 


2853-95-U: Getahun Negash (Applicant) v. Lockl - 75 and Delta-Chelsea-Inn (Respondents) (Dismissed) 


2918-95-U: United Food and Commercial Workers International Union (Applicant) v. Sandra Tea and Coffee 
Limited (Mississauga Location) (Respondent) (Withdrawn) 


2930-95-U: R. Evan Thompson (Applicant) v. Hotel, Motel and Restaurant Employees Union, Local 442 
(Respondent) (Withdrawn) 


2938-95-U: Service Employees International Union, Local 478 (Applicant) v. North Bay General Hospital 
(Respondent) (Withdrawn) 


2947-95-U: Mrs. Zsuzsanna Schell (Applicant) v. Coro Canada Incorporated (Respondent) (Dismissed) 


2952-95-U: Michael John Robert Kotyluk (Applicant) v. United Steelworkers of America Local 6500 (Re- 
spondent) (Dismissed) 


2953-95-U: United Steelworkers of America (Applicant) v. Greenberg Stores Limited (Respondent) 
(Withdrawn) 


2959-95-U: Ontario Public Service Employees Union, Locals 469 and 474 (Applicant) v. Hotel Dieu Hospital - 
Cornwall (Respondent) (Withdrawn) 


3022-95-U; 3023-95-U: Ontario Public Service Employees Union (Applicant) v. Cerminara Boys Residence 
Incorporated (Respondent) (Withdrawn) 


3076-95-U: Babak (Bob) Rafizadeh (Applicant) v. Loblaws (Supercentre) (Respondent) (Dismissed) 


3105-95-U: International Union, United Automobile, Aerospace and Agricultural Implement Workers of 
Local 251 (Applicant) v. Midwest Waltham Abrasives Company (Respondent) (Dismissed) 


3113-95-U: Leonard Charles Davis (Applicant) v. International Brotherhood of Teamster’s Local 879 and 
Carmar Ent. Inc. (Respondents) (Withdrawn) 


APPLICATION FOR INTERIM ORDER 


2754-95-M: London and District Service Workers’ Union, Local 220 (Applicant) v. Oxford Child & Youth 
Centre (Respondent) (Dismissed) 
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2939-95-M: Labourers International Union of North America, Local 183 (Applicant) v. Bestway Maintenance 
(Respondent) (Granted) 


2957-95-M: Carpenters and Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Dominion Sheet Metal and Roofing Works, Chislett Asphalt Roofing Corporation, 
Labourers’ International Union of North America Labourers’ International Union of North America, Local 
183 (Respondents) (Dismissed) 


3021-95-M: Ontario Public Service Employees Union (Applicant) v. Cerminara Boys Residence Incorporated 
(Respondent) (Withdrawn) 


APPLICATIONS FOR RELIGIOUS EXEMPTION 


3117-95-M: Raymond Knipping (Applicant) v. Fasco Motors (Respondent) (Dismissed) 


APPLICATIONS FOR CONSENT TO EARLY TERMINATION OF 
COLLECTIVE AGREEMENT 


2846-95-M: The Textile Rental Institute of Ontario - Hospital Laundries (Applicant) v. Textile Processors, 
Service Trades, Health Care, Professional and Technical Employees International Union, Local 351 (Respon- 
dent) (Granted) 


2847-95-M: The Textile Rental Institute of Ontario - (Part Time Employees) (Applicant) v. Textile Proces- 
sors, Service Trades, Health Care, Professional and Technical Employees, International Union, Local 351 
(Respondent) (Granted) 


FINANCIAL STATEMENT 


1759-95-M: Ann-Marie McDermott (Applicant) v. Ontario Public Service Employees Union Local 597 (Re- 
spondent) (Withdrawn) 


JURISDICTIONAL DISPUTES 


0243-94-JD: The Operative Plasterers and Cement Masons International Association of the United States and 
Canada, Local 598 (Applicant) v. Labourers’ International Union of North America, Local 1059 and Dafoe 
Floor Concrete Construction Ltd. (Respondents) (Granted) 


1453-95-JD: Iron Workers District Council of Ontario International Association of Bridge, Structural and 
Ornamental Iron Workers, Local 786 (Applicant) v. State Group Limited, Sheet Metal Workers’ Interna- 
tional Association, Local 504, International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers and Helpers, Local 128 (Respondents) (Withdrawn) 


APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


1766-94-M: United Steelworkers of America (Applicant) v. John Crane Canada Inc. (Respondent) 
(Withdrawn) 


3941-94-M: Ontario Public Service Employees’ Union (Applicant) v. The Dufferin County Board of Educa- 
tion (Respondent) (Granted) 


0032-95-M: Jewish Federation of Greater Toronto (Applicant) v. Canadian Union of Public Employees (Re- 
spondent) (Withdrawn) 
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1781-95-M: The Corporation of the County of Elgin (Applicant) v. The Ontario Nurses’ Association (Respon- 
dent) (Withdrawn) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 
3797-93-OH: Raymond Bartholomew (Applicant) v. Quebecor Printing Inc. (Respondent) (Withdrawn) 
0559-95-OH: Rudolf F. Papp (Applicant) v. Chedoke McMaster Hospitals (Respondent) (Dismissed) 
2042-95-OH: Anthony Buttaro (Applicant) v. Dofasco Inc. (Respondent) (Withdrawn) 


2355-95-OH: Russell Sturgess (Applicant) v. Custom Rads also known as CRM Technology (Respondent) 
(Withdrawn) 


2381-95-OH: Victor Ruzicic (Applicant) v. Imperial Oil Limited, Products and Chemicals Division (Respon- 
dent) (Dismissed) 


2550-95-OH: Hassan Nahli (Applicant) v. ORLICK Industries Limited (Respondent) (Withdrawn) 


2595-95-OH: Dolf J. Roelofsen (Applicant) v. Arnott Construction, Murray Kerr, Bob Brown and Al Lowe 
(Respondent) (Withdrawn) 


2715-95-OH: Angela McGee (Applicant) v. Penny Baird (Respondent) (Withdrawn) 
2741-95-OH: Jan Kawecki (Applicant) v. Suntown Co. Limited (Respondent) (Withdrawn) 
2770-95-OH: Winston Forrest (Applicant) v. Coleman Container (Respondent) (Withdrawn) 


2926-95-OH: Mr. Guy Ernst (Applicant) v. Trenton Industries Ltd., Trenton Machine Tool Inc. (Respon- 
dents) (Withdrawn) 


HOSPITAL LABOUR DISPUTES ARBITRATION ACT (Unfair Labour Practice) 


2287-95-U: Portal Village Retirement Home (Applicant) v. Niagara Health Care and Service Workers Union 
Local 302 affiliated with Christian Labour Association of Canada (Respondent) (Granted) 


2444-95-U: Service Employees International Union, Local 532 (Applicant) v. Meadowcroft Holdings Inc., 
c.o.b. as Execu-Care Nursing Services, 5M Management Services Limited, and Meadowcroft Limited Part- 
nership, c.o.b. as Meadowcroft Place (Guelph) (Respondents) (Granted) 


CROWN EMPLOYEES COLLECTIVE BARGAINING ACT 


1420-95-M: The Crown in Right of Ontario (Applicant) v. Ontario Public Service Employees Union (Institu- 
tional and Health Care Bargaining Unit) (Respondent) (Granted) 


CONSTRUCTION INDUSTRY GRIEVANCES 


2018-94-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Derby Terrazzo Tile Co. Limited, Derby Terrazzo & Tile Co., Derbtile Construction Inc. 
and Derbtile Construction (Respondents) (Withdrawn) 


2835-94-G: The United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry 
of the United States and Canada, Local Union 46 (Applicant) v. Eastgate Plumbing (Respondent) (Endorsed 
Settlement) 
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2957-94-G: Labourers’ International Union of North America, Local 506 (Applicant) v. Toronto Dominion 
Bank (Respondent) (Granted) 


0511-95-G: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. A. C. & I. 
Services Ltd. (Respondent) (Withdrawn) 


0772-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 46 (Applicant) v. Norstar Mechanical Ltd. (Respondent) 
(Endorsed Settlement) . 


0791-95-G: International Union of Bricklayers and Allied Craftsmen, Local 28 Ontario (Applicant) v. Base 
Construction Inc., Provincial Masonry Inc., and 1025213 Ontario Inc. o/a Provincial Masonry (Respondents) 
(Endorsed Settlement) 


0981-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Keele Carpentry Ltd. 
(Respondent) (Granted) 


1022-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 28 (Applicant) v. Cambrian 
Construction & Masonry Co. (Respondent) (Withdrawn) 


1024-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Tiger 
Masonry Contractors Ltd. (Respondent) (Withdrawn) 


1026-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 1 (Applicant) v. C-Cor 
Masonry (Respondent) (Withdrawn) 


1027-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Vinmond 
Construction Inc. (Respondent) (Withdrawn) 


1030-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Dominion 
Masonry Systems Inc. (Respondent) (Withdrawn) 


1038-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Plasterworks 
(Respondent) (Withdrawn) 


1042-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 7 (Applicant) v. Bellai Bros. 
Ltd. (Respondent) (Withdrawn) 


1043-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. CMC Car- 
rier Mauseleum Construction Inc. (Respondent) (Withdrawn) 


1045-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Albula Con- 
struction Inc. (Respondent) (Withdrawn) 


1046-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 7 (Applicant) v. Tricon 
Masonry Limited (Respondent) (Withdrawn) 


1047-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Twin 
Masonry Limited (Respondent) (Withdrawn) 


1055-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 28 (Applicant) v. Gemma 
Masonry Inc. (Respondent) (Withdrawn) 


1058-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 28 (Applicant) v. Randin 
Inc. (Respondent) (Withdrawn) 
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1062-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Limen 
Masonry Limited (Respondent) (Withdrawn) 


1063-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Linar 
Masonry Inc. (Respondent) (Withdrawn) 


1239-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Raymond Steel Ltd. (Respondent) (Withdrawn) 


1402-95-G: The International Union of Bricklayers and Allied Craftsmen, Local 1 (Applicant) v. George & 
Asmussen Limited (Respondent) (Withdrawn) 


1435-95-G: Carpenters and Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Bradscot Construction Limited (Respondent) (Granted) 


1455-95-G: United Brotherhood of Carpenters and Joiners of America Local 785 (Applicant) v. Roots 
Canada Ltd. (Respondent) (Endorsed Settlement) 


1814-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Root’s (Re- 
spondent) (Endorsed Settlement) 


2305-95-G: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. New Generation Drywall Ltd. and Marin Contracting Ltd. (Respondents) 
(Withdrawn) 


2306-95-G: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters, and 
Joiners of America (Applicant) v. New Generation Drywall Ltd. and Marin Contracting Ltd. (Respondents) 
(Granted) 


2401-95-G: Drywall Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Foremount Drywall Inc. (Respondent) (Endorsed Settlement) 


2422-95-G: International Brotherhood of Electrical Workers Local Union 105 (Applicant) v. BGI Systems 
Integration (Respondent) (Withdrawn) 


2454-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Internorth Construction Co. Ltd. (Respondent) (Withdrawn) 


2531-95-G: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Michelin Group Inc. 
(Respondent) (Endorsed Settlement) 


2613-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Giffin Sheet Metals Limited (Respondent) (Withdrawn) 


2615-95-G: International Union of Bricklayers and Allied Craftsmen, Local 7 - Canada (Applicant) v. 
90201377 Quebec Inc. c.o.b. as Triple A Masonry (Respondent) (Endorsed Settlement) 


2624-95-G: International Association of Heat and Frost Insulators and Asbestos Workers, LocaL 95 (Appli- 
cant) v. Globe Insulation Co. Ltd. (Respondent) (Endorsed Settlement) 


2691-95-G: The International Brotherhood of Painters and Allied Trades and The Ontario Council of the 
International Brotherhood of Painters and Allied Trades, Local 1590 (Applicant) v. Paramount Painting & 
Decorating (London) Inc. (Respondent) (Withdrawn) 


2703-95-G: Labourers’ International Union of North America, Local 506 (Applicant) v. Adesso Construction 
Limited (Respondent) (Withdrawn) 
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2728-95-G: Ontario Provincial Conference of the International Union of Bricklayers and Allied Craftsmen 
and International Union of Bricklayers and Allied Craftsmen, Local 29, Ontario (Applicant) v. 970512 
Ontario Inc. o/a G & G Masonry (Respondent) (Granted) 


2735-95-G: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Venice Masonry Con- 
tractors Limited (Respondent) (Endorsed Settlement) 


2738-95-G: International Union of Bricklayers and Allied Craftsmen, Local #1 Ontario (Applicant) v. D.S.L. 
Masonry Limited (Respondent) (Endorsed Settlement) 


2767-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Cooper’s Crane Rental 
Limited (Respondent) (Withdrawn) 


2792-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Olympic Star 
Masonry Ltd. (Respondent) (Endorsed Settlement) 


2795-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Norman Star 
Masonry (Respondent) (Endorsed Settlement) 


2812-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. A.C.Z. Contractors Lim- 
ited (Respondent) (Granted) 


2890-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. D. Lafreniere Builders Ltd. 
(Respondent) (Endorsed Settlement) 


2892-95-G: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Country Dry- 
wall Inc. (Respondent) (Endorsed Settlement) 


2900-95-G: Construction Workers Local 53, CLAC (Applicant) v. Competitors General Contracting, 1091050 
Ontario Ltd. (Respondent) (Withdrawn) 


2902-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Newmarket Crane Service 
(Respondent) (Withdrawn) 


2903-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Friends Masonry 
Limited (Respondent) (Withdrawn) 


2904-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Soares Masonry Inc. 
(Respondent) (Endorsed Settlement) 


2912-95-G: United Brotherhood of Carpenters and Joiners of America Local 2041 (Applicant) v. Nick Giam- 
berardino & Sons Ltd. (Respondent) (Endorsed Settlement) 


2917-95-G: Labourers’ International Union of North America, Local 837 (Applicant) v. Kast Construction 
Ltd. (Respondent) (Withdrawn) 


2921-95-G: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Elton General Contracting Inc. (Respondent) (Endorsed Settlement) 


2955-95-G: International Brotherhood of Painters and Allied Trades, and the Ontario Council of the Interna- 
tional Brotherhood of Painters and Allied Trades, Glaziers Local 1819 (Applicant) v. Service Glass & Mirror 
Ltd. (Respondent) (Withdrawn) 


2960-95-G: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Enco Air Leakage Services Ltd. o/a Enco Caulking (Respondent) (Endorsed Settlement) 
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2969-95-G: Labourers’ International Union of North America, Local 527 (Applicant) v. Torchline Group of 
Companies (Respondent) (Withdrawn) 


2970-95-G: Labourers’ International Union of North America, Local 527 (Applicant) v. Printz Contracting 
Inc. (Respondent) (Granted) 


2972-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Oshawa Steel Reinforce (Respondent) (Endorsed Settlement) 


2975-95-G: Sheet Metal Workers’ International Association, Local 235 (Applicant) v. Riverside Aluminum & 
Building Ltd. (Respondent) (Withdrawn) 


2993-95-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. T.P. Erection Co. Ltd. (Respondent) (Endorsed Settlement) 


3003-95-G: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Cablecom Inter- 
national Network Inc. (Respondent) (Withdrawn) 


3004-95-G: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Triple A Elec- 
tric Limited (Respondent) (Endorsed Settlement) 


3005-95-G: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Provincial Elec- 
trical Contractors (1988) Ltd. (Respondent) (Withdrawn) 


3007-95-G: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Milan Electric 
Ltd. (Respondent) (Withdrawn) 


3008-95-G: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Power Plus 
Electrical Services Inc. (Respondent) (Withdrawn) 


3024-95-G: Operative Plasterers’ and Cement Masons’ International Association of the United States and 
Canada, Local 598 (Applicant) v. Blandford Industrial Insulation (Respondent) (Endorsed Settlement) 


3036-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Les Structures de Beauce 
Inc. (Respondent) (Withdrawn) 


3060-95-G: International Brotherhood of Painters and Allied Trades Local Union 205 (Applicant) v. Gatto 
Painting (Respondent) (Withdrawn) 


3078-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Blue Sky Masonry 
Ltd. (Respondent) (Endorsed Settlement) 


3079-95-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Presidentes Masonry 
(Respondent) (Withdrawn) 


3080-95-G: Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Metric Masonry Amal- 
gamated Ltd. (Respondent) (Withdrawn) 


3086-95-G: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Consoli Dry- 
wall & Ceiling Systems Limited (Respondent) (Endorsed Settlement) 


3092-95-G: Teamsters Local Union No. 230 affiliated with the International Brotherhood of Teamsters (Ap- 
plicant) v. Matt Excavating (Respondent) (Withdrawn) 


3101-95-G: International Union of Operating Engineers, Local 793 (Applicant) v. Bruno’s Contracting (Thun- 
der Bay) Limited (Respondent) (Withdrawn) 
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3108-95-G: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. 833833 Ontario Limited, o/a Murphy Construction (Respondent) (Endorsed Settlement) 


3115-95-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 463 (Applicant) v. R & B Mechanical Services Inc. (Respondent) 
(Endorsed Settlement) 


3116-95-G: Construction Workers Local 150 affiliated with the Christian Labour Association of Canada (Ap- 
plicant) v. St. Catharines Concrete Forming Ltd. (Respondent) (Withdrawn) 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


0408-93-R; 0410-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. Grant Paving & 
Materials Limited (Respondent) (Withdrawn) 


3698-93-R: International Association of Bridge, Structural and Ornamental Iron Workers, Local 759 (Appli- 
cant) v. Dingwell’s Machinery & Supply Limited (Respondent) (Denied) 
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CASES REPORTED 


A-1 Rent-A-Tool Ontario Ltd.; Re USWA; Re Group of Employees .............c000ccceeeeeeeee (Jan.) 
NEG El OTR Ral neo Gi BEC RN Gait Seed Parte ARCA: SA acs, CMe nANne Une Peon. Tid «Ae (Oct.) 
Allied architectural systems Ltd.; Re BSOIW, Local 721; Re LIUNA..........0cccc0eccceeeeeess (Oct.) 
Atlantic Packaging Products Ltd.; Re Communications, Energy and Paperworkers 

Oho \C6) i CVU SEY Se iene abe lan gee ana I aa ed Nate eel eee i a ee (Sept. ) 
Badlands, 487948 Ontario Limited and Propan Ltd., c.o.b. as; Re Doffy Hahn............... (Sept.) 
Daltiaia SoA Tits Ke SMATOnN VIQOTE Mie caensnch ihc eam Lae G heer eee ee eee (Mar.) 
Board of Education for the City of Toronto, The? Re OPS T Be s.ccccscesnsrswosscconencsewlecocn see (July) 
Board of Education for the City of Toronto, The; Re The Ontario Secondary School 

Teachers’ Federation District 15; Re TTF, OPSEU and OPSEU, Local 595 .................0.- (May) 
Board of Education for the City of Windsor; Re UA, Locali$52..5.5.0..00 a eae ee (Mar. ) 


Board of Governors of Algoma University College; Re Algoma University College 
Staff Association and Algoma University College Faculty Association.............0...00ccc0eeeeee (Jan.) 


Board of Health for the Kingston, Frontenac and Lennox and addington Health Unit, 
ihe-anc CUPE-and itswocal S175 2iRerA A EP Ors aie en en ee eee (May) 


Bradscot Construction Limited, Bradscot Limited, Bradscot Management Limited, 
Bradscot Northern Limited, Bradscot Western Limited and Bradscot (MCL) Ltd., 


R.D. Painting, and Alberto Henriquez painting & Decorating; Re PAT................0..006005 (Oct.) 
Brouwers, Hank; Re Canadian Union of Shinglers and Allied Workers..................000008 (Sept.) 
Buc ger Camnentats 1 Oromo Lamiteds WesU EC W LOGAl 17 dice. ccs ce wtcnenscnneas demand ewtaskseeee' (July) 
Canadian Corps of Commissionaires (Hamilton); Re Patricia Douglas ................0.:seeeeee (May) 


Canadian Erectors Construction Services Inc., Foster Wheeler Limited, Construction 
IV ISIOT DORN a OCA NG ocr ING ES DNR an cee arn atoenGar ee iets eae Grae caiancenes sh ca enema ico dace pecan. (May) 


Canadian Highways International Constructors; Re IUOE, Local 793; Re Metropoli- 
Fall LOTONO! ROAG DS ULLMETS A SSOCIALION eg asic rhe niles oadan tar Obs eiaseensee sacl ome ne dprmentamene: mains (Dec.) 


Canadian Red Cross Society Society (Ontario Division), The; Re SEIU, Local 204 
(Ores ge Wet ORs GET) isl OS) Fae ee ate nee Ae anor ie een eer ae Tere ae een sec eee eee (May) 


Careful Hand Laundry and Dry Cleaners Limited, Kirlin Leasing Limited; Re Laundry 
and Linen Drivers and Industrial Workers, Local 847 Affiliated with the International 
Brotherhood of Teamsters, Warehousmen and Helpers of America..................:00ceeeeeees (May) 


GaniClon cunversity Ret Wie bin, ater rs meas, nates tees mean cins sitinabarnenpoanckbck sser-caa me aobaeea (Aug.) 


Caterair Chateau Canada Limited; Re National Automobile, Aerospace and Imple- 
ment Workers Union of Canada (C.A.W.) and its Local 1990) o.oo... seenrcaenssns vesasenniies (May) 


CFM Inc.; Re National Automobile, Aerospace, Transportation and General Workers 
Union'of Canada (CA W-Ganada)> Re Olsten Services Limited v5 jpiesasccet oss e den itencuneauontes (June) 


Charterways Transportation Limited, The Corporation of the Town of Ajax; Re 


1246 
1160 
931 
601 


610 


1417 


612 


627 


1055 


633 


725 


pi 


National Automobile, Aerospace and Agricultural Implement Workers Union of 


Canada (CAW-Canada) and its Local 222 .........::sssessseeeeeeeeeeeeeeeeeeeeeeeeeeese eee e eee eeeeennens (Feb.) 
Collegiate Sports Experts, Sports Experts Inc. c.o.b. Mega Collegiate Sports Experts 

and: Re UFCW, Local175 v.cscesscn cases se oveasaaaeneee cs aaser seen vet tnasnioetinncinn's ant suemaraden meets (Feb:) 
Comstock Canada, IBEW, Local 1687 and D.J. Venasse Construction Limited and; 

Re LIUINA : L0Cal $93 i. ise. dahueteanaaseantet a movnek feldwaav eco stioataaah ttalstne nai eee salen. eet eee (Mar.) 
Consumers Distributing; Re USWA .............c:scsccrsssccceesenstccecntccnenesceanesceereessanccenens (Mar.) 
Corporation of the City of North York; Re CUPE, Local 94 ..............sseesesetteeeeeeeteneees (Sept.) 
Corporation of the City of Thunder Bay, The; Re CUPE - Local 87 (Inside Unit snseosentee (Nov.) 
Couperus, Yvonne; Re United Textile Workers of America (Local 478); Re CS. 

Brooks Corporation, ssc2scenossseountaie ins on oidecacasncedaden eecveh a sane Maanadson tev. i759 unkiesyede ena (Sept. ) 
Covertite Eastern Limited; Re CLAC, Construction Workers Local 52; Re SMW, 

EOC al AT. ices tte R dacoceseiacd coc caienses she bos seen somo ea tie ted coer aate ertag hence Setmnae ane Ca ame ee (June) 
Crown In Right of Ontario as Represented by Management Board of Cabinet, The; Re 
Association of Law Officers of The Crown; Re Ampceo, OPSEU ...............:0scscosenceeeeees (Dec.) 
Crown In right of Ontario as Represented By The Ministry of Transportation, The; Re 

Ooo) sil © hee ene ee Ren ee ROR EN Aetna aR MAN Sas eter! cmturin radar nde ancien Jocaddatasa car (Dec.) 
Crown in Right of Ontario, Represented by Management Board of Cabinet - Essential 

and Emergency Services, The; Re OPSEU.........0......22..scccssersscncsssensseensccsserewseseverneess (June) 
D & E Insulation, Eve Sigfrid, Carrying on Business as; Re Donald Epp; Re HFIA, 

Local: 95. RM cssnio clos athena ghee stolen oloatie SRY clo eat aetna eee aan cress asec Sew (June) 
D’Luxe Drywall (1987), 737049 Ontario Ltd. o/a; Re Drywall Acoustic Lathing and 

Insulation Local 675: 20 teccsstics cxnsees nese cxsea te aee i ae es ese ieee oer seen (Feb.) 
Dafoe Floor Concrete Construction Ltd., LIUNA, Local 1059 and; Re OPCM Local 

SOB Ls csccscniion a hhc eotad ves uals Sea naeinaee REA CR te Sn pales Teas sy re oy Hai tmrsle ea aa giet Neate er erate nr cae oes (Nov.) 
Dare:Personnel Inc Re IBEW, Local 586.5 cosas s as ccnconmaae est cnetenep seanatpiedeameatannecbien neers (July) 
Desourdy Paving; Re TUOE, Local 193 2. n sestn a. careteaac tine taves tase ephemera ewere ete as (Apr.) 
Désourdy 1949 Paving Inc.; Re LIUNA, Local 527 ocrcccnsweteatecse aon ieneee Boao tanter needs ate (Jan.) 
Diamond Taxicab Association (Toronto) Limited, et al; Re Retail Wholesale Canada, 

Canadian Service Sector Division of the USWA, Local 1688 ............:0.cccssesseesscssessescnsee (June) 
Dingwell’s Machinery & Supply Limited; Re BSOIW, Local 759 ..............eceeeeeeenseeeeee ees (Aug.) 


Domtar Inc., Buntin-Reid Division of, Fred McNaught, steven kendall, kevin woodi- 
son, larry kitts and Ian Smith; Re Communications, Energy and Paperworkers Union 
of Canada and its Local’ l290 esis rs oaca rales otter ates cae ec mnie te eer (Mar.) 


Dufferin County Board of Education, The; Re OPSEU ym cars cavterecsneoenenccrers teres: (Nov.) 


DuraSystems Barriers Inc., Duffy Mechanical Contractors Limited; Re Sheet Metal 
Workers’ InternationaltAssociatton? Local’S0 Pope ra ee aeee cc ee acs ra eee ence (Jan.) 


Dutch Boy Food Markets (Weber Street), Oshawa Group Limited, c.o.b. as; Re 
ECW iicasiiis sciaasnauen fy Gadetpe eee rere eae ee ae et eR Mine er (Aug.) 
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Elecon Electrical Contractors Inc. , Pro-Mart Industrial Products Ltd., IBEW, Local 


PSU DE. OCA wag Reo O OLY » LOCAL IOO sostic tities <ieetcdenide Wea eek aoe kin eens cd oceans (May) 
Elgin Construction, 969774 Ontario Limited c.o.b. as; Re LIUNA, Local 1059................ (June) 
Ellis-Don Construction Ltd. and J.P. Matte Peintures Ltee, LIUNA Local 247 and; Re 

Pat and The Ontario Council of the International Brotherhood of Painters and Allied 

PARC e LCA LS ASOLYM Net ality tem sok acta le eihric Aude lectntan sake boas Rag Hae eE RM Meta R Mea eee oe (Jan.) 
Fahuki Construction Incorporated; Re BAC, Local 2, Toronto, Barrie and the Ontario 
Provincial ontenemce 01 the, UE BA. C otic, vein scnccactace> stem tenecataien ee ane cn nt meu beon arr ee- (July) 
Famous Players Inc. and Cineplex Odeon Corporation et al, IATSE, Locals 105, 257, 

SDI PAOlEsOL. me usoor.we 054 and: RETA TSE Local 173s anodes santas dsmwens ne rneaveesniee (July) 
Ramotic blavers: ince ae LANDS B85 Gaocic. tect ety ead Ona pease ees spe atos vaca ee (Apr.) 
FMG Timberjack Inc.; Re Glass, Molders, Pottery, Plastics & Allied Workers Interna- 

BO Teal Oma ass ap sees see eee at ee MI Pic ROT ANSI en SNR oe Ma ate Ba (Feb.) 
Fort William Golt & Country Club Limited; Re URGW Local 175...2. 0c. cee0. een nen =o rere (Aug. ) 
braces erie ids he WLC Ws OCALA .casy. sk em aeotare ken bet atach cate case Ata nee teem eaves (Feb.) 
GS, Dunn & Gos Limited; Re Teamsters Local Union.No. 879 co) 42a... --arenean is namreranm (Feb.) 
Gisbormme Design Services Lid] ReTUOE)Local:7932 Re GUAC ri, ize. snnnaleain sa esureeeost (June) 
Goderich: Place Retirement Residence’ SEU, Vocal 210 i. icscprenescencen mes aaaeret es nas (Apr.) 
Graham Smith, Allen Ouellette and Charles Wilburn; Re BSOIW, Local 700.................. (Apr.) 
Grand Theatre Centre of Sudbury, 1085803 Ontario Limited c.o.b. as; Re IATSE, 

Baricen Wn Re eee cee se ane ci aec oie ae Pa nrahient cn sags tu he Plat tie Sat Naa oe Mair ou Rabie aaananepamsacnta sent Ss (Dec:) 
Greenberg Stores Limuted: RE US W Aci: scaiess dre orassenenntanencnnandapccnies Rush anecnseree~ver ean (Nov.) 


Hamilton-Wentworth Roman Catholic Separate School Board; Re LIUNA, Local 837..... (Sept.) 
Harold Goldson; Re CAW Canada, Local 112; Re De Havilland Ine. ................ccceeee eee (Mar.) 


Heritage Mechanical, #821120 Ontario Inc., c.o.b. as Mette Plumbing, #821120 
Ontario Inc., c.o.b. aa HERITAGE M & E, DFC Mechanical Contractors Ltd., 


AUDA 2 Omtanie Ie C00 dS> REL OVEW , OCA SO o. .c5 nsseraaadererspacsderinnrcendeaencs .....(Mar.) 
Highline Produce Limited; Re UFCW; Re Theresa Sarkis ...............::sseseeeseeeeeee eee eeneeees (June) 
Hill Jr., William; Re International Brotherhood of Teamsters, Chauffeurs, Ware- 

housemen and Helpers: Local 93.8 525s asics sosetnlaswns deena nvienviexi-ciuapenss dhl sinuos aaiailef¥ncuis women (Dee.) 
Hill’s Greenhouse Ltd.; Re IWA-Canada, Local 2693; Re Louise Myllyaho...................45 (July) 


Hill, William Jr.; Re International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers, Local 938 .....0:.....0:sc0scrcorscssenetessseeserrocsecssnessessovenssateneenesny ors (Oct.) 


Hillside Townhouses Limited; c.o.b. as The Victoria Inn, Thunder Bay; Re Hospital- 

ity, Commercial and Service Employees Union, Local 73, Chartered by H.E.R.E.; Re 
Hospitality, Commercial and Service Employees Union, Local 73 Chartered by 

es Re ee aa en ee hers ele atu) Ree we che ae eat acuity yuan vain! saaalesiigr 4 ensgnenn ues weaneo pees (Aug.) 


Hydra-Dyne Industrial Cleaning; Re Vince De Paepe..........--...:::sseeeeeeeeeeneeeeennees en eeees (Dec.) 
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Interior Systems Contractors Association of Ontario (“ISCA”’); Re Drywall Acoustic 
Lathing and Insulation, Local 675 (‘‘Local 675”); Re Doug Bickle, Henry Bickle, Roy 
Williamson, Victor DaSilva, Ivo Bodlovic and workers listed in appendix A and other 
FElEVanlt WOTKELS :.s5.0coks so.vediie Sede saa roaodins totolt Oanan des oO, Sawseraen side Oe aae Metin ane maison cere BAPe Nana (Aug.) 


International Union of Operating Engineers, Local 793 & Edgar Doull; Re Donald 


Paquette cc). Ou sedacinns sekdenke os suces ez ontins HNO Bod Maat ng Annan een se RCO CoN eR RAMMING CRM | fe ata (Oct.) 
Ivan Cvicek; Re Schneider Employees Association; Re J.M. Schneider Inc..................... (Feb.) 
J: Franze Concrete Ltd .s Re LTUNA, Locall0so) cca io er ee ee ee eee ee (June) 
Jones Wood Industries Inc.; Re CJA, Local 1072; Re Group of Employees..................... (Feb.) 
Jones Wood Industries Inc.; Re CJA, Local 1072; Re Group of Employees..................... (Mar.) 
Kk & Son Maintenance Co. Ince Re UFCW, local V7 5 sic noses ce mse neses cscatsnorrevecnnseaaanssess (Aug.) 
Kingsbridge Theatre on The Square (Niagara) Inc. , Cineplex Odeon Corporation 

and/or 796278 Ontario Limited-and/or; Re TATSE. Cocal:461 i ee tcc ote sense pace (Jan.) 
Knob Hill Farms Limited; Re Teamsters Local Union 938; Re Group of Employees ......... (Mar.) 


Kubota Metal Corporation Fahramet Division; Re USWA; Re Employees’ Associa- 
tion. Committeé of Kubotan: .iisccusteeee cist eos eae. 2e sane oe nee oo eee ens ee nase Semana (Apr.) 


La Co-opérative De Pointe-Aux-Roches, 1015195 Ontario Limited and Charles Des- 
marais; Re UFCW, Local 278W, and CJA, Local 3054; Re United Co-operative of 
Ontario.and UCO Petroleumiluc.; Re Group of Employees so. een. aencce cusses eens (Feb.) 


Lyndhurst: Hospital: Re Pauline: Au. c224.5040 i csepenues. doncnsloes cook sewed gt eee etcamnedtrscoinaraae sine: (Nov.) 
Madawaska Hardwood Flooring Inc.; Re IWA Canada Local 1-1000; Re Bruce Lepine..... (Dec.) 
Maison Mére des Soeurs de la Charité d’Ottawa; Re CUPE, Local 3101.........0.00 (July) 


Meadowcroft Place (Guelph), Meadowcroft Holdings Inc., c.o.b. as Execu-Care Nurs- 
ing Services, 5M Management Services Limited, and Meadowcroft Limited Partner- 
ship, ¢:0.b, as; RE SEIU Local 532.05. usceeicsoseess tee se ates ee eee eee pantie (Nov.) 


Meadowcroft Place (Guelph), Meadowcroft Holdings Inc., c.o.b. as Execu-Care Nurs- 
ing Services, 5M Management Services Ltd., and Meadowcroft Limited Partnership 
¢.0.b./as; Re SEIU, Local 532 Atiihiated with the. A-F. ob. C LLOsC Ga... (Mar.) 


Metro Taxi Ltd. c.o.b. as Capital Taxi; Re Ram Seenanan, on his behalf and on behalf 
of a group of employees of Metro Taxi Ltd. c.o.b. as Capital taxi, operating as taxi 


ownlers and/or taxi drivers; Re: US W-Ay.c54..5.5. a osdescnecaat se ane ceanee ee sannee Mma onaa amet aha (Nov.) 
Metroland Printing, Publishing & Distributing Ltd.; Re Graphic Communications 

International Uimion, Local SOOM scot sca tee aye tose ose eee ee ee eee (July) 
N C Sheet Metal, 2714744 Canada Inc. c.o.b.; Re Local Union 47 SMW ..................0.005: (Mar.) 
National Basketball Association; Re National Basketball Referees Association................ (Nov.) 
Nelson Quarry Company: Re /US.W Av. scce ene. sontrecconeo nec recesses (Jan.) 
Nelson Ouarry Companys Re USWA es coc scsnaccs. coset eacatens se aceite een ae (May) 


Nelson Quarry Company; Re USWA; Re Communications, Energy and Paperworkers 
Uniontiof Canada, Local Union No7494 nee ee eee (June) 
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Niagara Falls Imax Theatre and/or Niagara Falls Theatre Venture; Re IATSE, Local 


MG BE IRE TSCLIALONVY LICE teatrret cet eee e seer a te ree aT ee EE as (Oct.) 
Niagara Falls Imax Theatre and/or Niagara Falls Theatre Venture; Re IATSE, Local 

OTS, ROP SCIMATUNY LUCE cotnsevcnestcice ches bensuy els io Scan sa snack eee AOTC ene ee ae (Sept.) 
Niagara Mechanical Contractors, Leslie Brothers Inc., UA, Local Union 666; Re 

NIV LOCA OE Seite aimececie AUC Raaeeues Padomiurie et des, del she sede Me Ae ek a Renee telcderane aie (July) 
Niagara Poultry Services, 570466 Ontario Ltd., c.o.b. as; Re UFCW, AFL, CIO, CLC..... (Nov.) 
Niagata-On-) pe-Lake General-tospital: Re ONA | 0.1, os. omewetee canes «ete cee meen aoe (Dec.) 
North Bay General Hospital; Re CUPE (Local 139); Re SEIU, Local 478 ................0c000 (Nov.) 
Norh: Yorkers for. Disabled Persons Inc.; Re SEIU, Local 204. 4... ata cert ee cep Oe (July) 
Olympus erastice etd: INE! OCW or tek seas owe aac one Conteh dea pac tamale lone eae Seca (Aug.) 
Ontano Construction secretariat; Re LIUNA, Re SMW 5... gv, sereyacrasniesnaaetnassatres- sees (May) 
Ontario Hydro, EPSCA and; Re IBEW, Local 1788 and LIUNA, Local 1059.................. (Dec.) 
Ontario Place Corporation and MCA Concerts Canada; Re IATSE, Local 58.................. (June) 
Ornxbixtures Ines USWA Gcscies ste tee coin tercace ey eke se aeekna debe peer aaa aee cena meer a9 etwisaauetie (Jan.) 
Oshawa General Hospital; Re OPSEU; Re CUPE and its Local 45 .........0.s0.0bdnonsanseees (June) 
Oshawa Group Limited?) Re UFCW APL-CIO-CLG 20 ia ods teh a riven someon raenetoeen tems (Apr.) 
Ottawa Board of Education; Re Education Support Staff Association; Re CUPE, 

EOC ALI AOO Maren ask oct eee Ltr Mein irri eb sb gees Ne idee Sach re ede 2 aur aanean ibaa Cpaee (May) 
PCL Construction Limited, PCL Civil Constructors (Canada) Inc., PCL Constructors 

Inc., PCL Constructors Eastern Inc., PCL/McCarthy, a Joint Venture, CJA, Local 

TSOP RS LIN OCA OSS crop cee serene cre edtic sue nies asi inate decease atosiepneaa nent ee conn CspRe ne (Aug.) 
PCL Constructors Easter inc}. RE BSOIW, Local 763.58 ceas ins ots canna svar eces cates oseuqes (Oct.) 
PCO Services Inc.; Textile Processors, Service Trades, Health Care, Professional and 

Technical Employees International Union, Local 351; Re All Technicians Against 

Linionization Michael! Ac Rankin seeriaccnen-sues toto acWisane sanity ng oncadanaiopdsine sue ge aumsieslegissmisies (Apr.) 
Pembroke Civic Hospital; Re USWA. .............:.2cescssesnscnsereeeteseussonseasceencenseeeceaenenecns (Dec.) 
Pepsi-Cola Canada Ltd.; USWA.............:ssscssssscrssecenteeensnccoesenceeeccsensceeenesecnancccannees (Aug.) 
Perth and Smiths Falls District Hospital; Re The Association of Allied Health Profes- 

REDE AIS. COUT ATIC Se INA eat as oe ane ae ian a a aati pnislecanune resis Sasinnne sere alam ye «Men somew en (Oct.) 
Premark Canadadic, Re TAM soo sccacceen dete scnie coccguowountavinetacncsesonernsneaereepuuesasiaanetevetne (Mar.) 
Public Service Alliance of Canada; Re Negotiations and Research Employees Union, 

Re Alliance Employees’ Union................ccsccsescssscseensseeneecessceunsseenceesseeesceascnneeenen ens (July) 
Queen’s University at Kingston; Re Queen’s University Faculty Association; Re 

Thomas Hattie and OtMersiet eee cucsecece se) osha wees seals tno casas sah sedoe ny cascetrseecennsesaggneeeunny (Sept.) 


R.J. Ralph Automotive Limited; Re Communication, Energy & Paperworkers Union 
of Canada (CEP); Re Group of Employees ............:::sseeeeeesneeceeeseeteeeeeeeeeeeaneeeeeeennees (June) 
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Residential Low Rise Forming Contractors Association of Metropolitan Toronto and 

Vicinity, the; Re LIUNA, Local 183; Re Metropolitan Toronto Apartment Builders 

Association; Toronto Residential Construction Labour Bureau; Toronto Housing 

Labour Bureau; Ontario Formwork Association; Residential Framing Association; 

and Ontario Concrete & Drain Contractors Association svi. citiassirdacacss corse vovessases coves tepea (Dec.) 


Reynolds-Lemmerz Industries; Re National Automobile, Aerospace and Agricultural 


Implement Workers Union of Canada (CAW-Canada); Re Group of Employees .............. (Jan.) 
Robertson Yates Corportation Limited; Re CJA, Local Union 785; Re LIUNA............... (Feb.) 
Roland Bemard:;-Re USWA: Re ES. Fox Limited scone asesccesies arenes ees (Apr.) 
Royalguard Vinyl Co.. a Division of Royplast Limited; Re USWA...............csecceseeeeeees (Mar. ) 
S & R Car Rentals Toronto (Central) Ltd:> Re UPCW, Local P/5 7.0 in. en cccccccncesesversessas (Nov.) 


Saint-Vincent Hospital, Residence Saint-Louis, Elisabeth Bruyere Health Centre, 
Villa Marguerite, Sisters of Charity of Ottawa Health Service, and Sisters of Charity of 


Ottawa Hospital; Re AAHPO; Re Louise Laporte and Jill Nowell................ccceceeeeseeeees (May) 
Sheraton Fallsview Hotel & Conference Centre, Romzap Ltd. c.o.b. as; Re Canadian 

Hotel and ServiceswWorkers Unions ives o8 2017) Bode. aane 2 ee comer eee eee (Dec.) 
Shin Ho Canada Ltd., Solid Wood Research Inc.; Re IWA Canada, Local 2693.............. (Sept.) 
Sidus Systemsines; Re USWA. . cccpnctsnvcdvcncey sect ee potas eet oac eres ee caer cere (June) 


Smith, David E.; Re OPSEU; Re Crown in the Right of Ontario Represented by Man- 
agement Board Sectelariativacs-duccoccsavs idusnctacunctscnsuacs cea steu ny tennem ck cae ne ae er ae aoe (June) 


St. Mary’s of the Lake Hospital; Re OPSEU; Re Kingston General Hospital, Associa- 

tion of Allied Health Professionals: Ontario, the Religious Hospitallers of Saint Joseph 

of The Hotel Dieu of Kingston (Hotel Dieu Hospital), Employees’ Association, St. 

Mary's of the. Lake Hospital -CUPB and tts Cocal 107477 re care ene e ons ieee neen sete (Oct.) 


Steinberg Inc. (Miracle Food Mart Division) and The Great Atlantic and Pacific Com- 
pany of Canada Limited; Re Teamsters Local Union No. 419 Affiliated with The Inter- 
national Brotherhood of Teamsters Chauffeurs, Warehousemen and Helpers of Amer- 


ica; Re RWDSU APL CIO'CLEG and its Rocalaiar, hee -se sence aeaeees ican estes (Oct.) 
Suedon Foods Ltd. c.o.b. as Elizabeth Street I.G.A.; Re UFCW, Local 175 ............0...... (Feb.) 
Tanat Canada, a Division of G.D. Express Worldwide Canada Inc.; Re Canadian 

Unionof Postal Workers. 35100 & fee, A pease ee ret en een at ce ace hee (Apr.) 
Tembec Forest Products (1990) Inc., ['WA-Canada, Local 1-100 and; Re CJA, Local 

LODO coeckscunig ag ateny caumenecnetenety Sate sas meat tedeelnee aein ec teen ated eis ae nae ere nee te ea oe (Jan.) 
Tese:Contractine Company Linuted? Re UA, Local S00). vecsec cs nacv nt oe et ee ee (July) 


The American League and The National League of Professional Baseball Clubs and 
The Toronto Blue Jays Baseball Club; Re The Association of Major League Umpires; 
Re MajorLeague Baseball Players-Associationc.. 321012072200 n ere eee ee (Apr.) 


The Brick Warehouse Corporation; Re SEU, Local 268 Affiliated with the S.E.I.U., 
A:Brof L:, Col Ov andiC ls, Ceatews a seers octet coats nah OR aoe parece a (Apr.) 


The Georgian Construction Company Limited; Re LIUNA, Local 183.................:eccseeeee (Mar.) 
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The Governing Council of the University of Toronto; Re OPSEU; Re International 


Union, United Plant Guard Workers of America, Local 1962..........0..cccccceccucceeeeeceeeueeues (Jan. ) 
The Great Atlantic and Pacific Company of Canada Limited; Re Donna Glover et al; 

RC ey pe IST ATMOS Ds 6b nad oi. emeccn voscnea uae side sete vet wade Oot ate shades oe ce eantee (Feb.) 
The Municipality on Metropolitan, Poronto; Re CUPE, Local 79.4; stc.s ovacsevs vd can tee eaes (Feb.) 
The Niagara Parks Commission; Re Hotel, Motel and Restaurant Employees’ Union, 

TOCALAAE ccamee Menai Dear hak noua atc eieeues ss 54 Aece cunts Mele eta: xe aaa ala ce hse aR Renate (Mar. ) 
The Ottawa Public Library Board; Re The Ottawa-Carleton Public Employees Union, 

Io er ISU bk SN ak sit ace me nares ceh are OL Seite gone RR oA SU Bs City, dBA Salbd rm isl IU ee cenit gn (Mar. ) 
The Spectator, a Division of Southam Inc.; Re Communications, Energy and Paper- 

workers Union, Local 87-M, Southern Ontario Newspaper Guild..................ccceeeeeeeeeen es (Apr.) 
Tim Horton Donuts, Market Drive Donuts Ltd., c.o.b. as; Re USWA; Re Group of 

EINPIOV COS erence oe thte cana, cea, CoS dainienoteg vanes bea Rad anmianden seoless Atak an rhea heme ee ames REM (Feb.) 
Toren. Dominion Bank; CUA SUCGCal] 8s aci5 vy cease ae eRe os Padang Sat eons das ware ee (May) 
Toronto Domimon bank: Te: CIA’ Local 2050 Nicer cence ec ansie co tewet ae tecaee be cediennenetas (Dec.) 
Unieark Re LIUNA LOCARISS:, Aber cae «Matt eee auien run teed, d. noe oa Mn ah avonslenar, naelapsoalcene (Feb.) 
United Brotherhood of Carpenters and Joiners of America, Local 249; Re William 

NiaCGOnald agGstd Wald ened cc soccer. con eic anuaetceersateaniietenra2 sce seuss Sowess sk staas une ccanets (Apr.) 
Vaillancourt Construction Limited, Emile A. Vaillancourt (Senior), Rejean Carriere; 

PRGA a aT Winther nee oes wee he ee esac tag aat Pa saaee crea tsacr env taseotee dein its vei seasennne (July) 


Versa Services Ltd.; Re CAW-Canada; Re Retail Wholesale Canada, Canadian Ser- 
vice Sector Division of the United Steelworkers of America, Local 414; Milk and 
Bread Drivers, Dairy Employees Caterers and Allied EmployeeS Local Union No. 647...... (Jan.) 


Victoria Steel Corporation, BSOIW, Local 700, Ontario Erectors Association Incorpo- 
rated, Association of Millwrighting Contractors of Ontario; Re Millwrights District 


Council of Ontario on its own behalf and on behalf of its Local 1244...............ccceeeeeeeee eee (May) 
Wer Coad WCC WN ee eee tre cot cen gute a cobras Uae cnet seater naw ontas ne Raeaenveie aleias (Sept.) 
William Hill Jr.; Re International Brotherhood of Teamsters, Chauffeurs, Warehouse- 

men and Helpers; Local 938 ..0........00s0:srsessseecereaseseasesenererarsverensernarsenenvancessiensedhennens (Jan.) 
William J. Viveen; Re USWA, Local 7135; Re National Steel Car Limited ..................06 (Jan.) 
Windsor Casino Limited; Re National Automobile, Aerospace and Agricultural Imple- 

ment Workers Union of Canada (CA W-Canada)..............cceeceeeeneeeee nee eeeeeee nese een eeaes (Feb.) 
Windsor Star, The, a Division of Southam Inc.; Re The Graphic Communications 

International Union (local N= 1 ic..coea seas sree cncteessitee (yo amils weae caohiate Sevino tts <dleia'ealy ene -nweteaaclsines (May) 
Z-Lite Jenamees; Re Amalgamated Clothing and Textiles Workers’ Union, 

GRD TC ree cette aekecnan oa so nur ansaa den Geee yap nndon Embavenesraame at (Feb.) 
Zellers Inc., Woolworth Canada Inc.; Re UFCW, Local 175...........::seseeesteeeeeeeeeeeeeeees (Aug. ) 
Zellers Inc.; Re UFCW, Local 175 ...........ssccecssscscnscnecnseneensesceseeserscneensenecseee se eew eens (Apr.) 


Zellers Inc.; Re UFCW, Local 175 ............:sscssscnscnseenecesveneceseeescesecasecasenseeuecenscesecens (June) 
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COURT PROCEEDINGS 


Boeing Canada/De Havilland Division and Susan A. Tacon, John A. Ronson and 
David'A.“Patterson'and OLRB; Re. Bettes, Ju risc. oor ees cates veces dees oo neecnseasecaeeafgectedtate: (Aug.) 


Charterways Transportation Limited and Ontario Labour Relations Board, National 
Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(CAW-Canada) and its Local 222; Re The Corporation of the Town of Ajax................044 (June) 


Charterways Transportation Limited and Ontario Labour Relations Board, National 
Automobile, Aerospace and Agricultural Implement Workers Union of Canada 


(CAW-Canada) and its Local 222; Re The Corporation of the Town of Ajax.................. (Sept.) 
Consumers Distributing Inc.; Re USWA and The OLRB; Re Christine J. Kimberley, 

Laura Diane Paddon and Dimitra Tzortzis; Re USWA and The OLRB.....................0008. (May) 
Ellis-Don Limited; Re OLRB:and IBEW Local 894 2 eons neste. cee eens eores ton. (Jan.) 


Ellis-Don Limited; Re The Ontario Labour Relations Board and International Broth- 
erhood of Electrical: Workers:Local' 894° 22.2 0. oea. sande dec eccoon ware atten cone eee (Dec.) 


Great Atlantic & Pacific Company of Canada, Limited, The; Re United Food & Com- 

mercial Workers International Union, Locals 175 and 633, Brian Donaghy, Darrin 

Fay, Frank Fortunato, Rick Fox, Helmut Halla, Robert Liotti, Donald Lupton, Gene 

Martin, Pam Murdock, Patricia O’Doherty, Kathy Papaconstantino, Irene Park, Cliff 

Skinner ‘and ORB wi coccesdsc concen eee vaccum eaten dees on a estat ee eee eine Teoh a eae ae (July) 


Heritage Green Senior Centre; Re SEIU, Local 532, OLRB and Ontario Ministry of 


Maidstone Manufacturing Inc.; Re National Automobile, Aerospace and Agricultural 
Implement Workers Union of Canada (CAW-Canada) and OLRB...............ecceceeeeeeeeeees (Mar.) 


Mathews Contracting Inc., a Bankrupt and the OLRB, CJA, Local 18, Coopers & 
Lybrand Linmuted; Trustee of the Estate of Re LIUNAL eee tet reece Seen (Mar.) 


Meadowcroft Holdings Inc., c.o.b. as Execu-Care Nursing Services, and Meadowcroft 
Limited Partnership c.o.b. as Meadowcroft Place (Guelph); Re SEIU Local 532 Affili- 
ated with the A.F. of L., C.I.0., C.L.C. and the OLRB, The Right Honourable Eliza- 
beth Witmer, Minister of Labour for Ontario and 5M Management Services Ltd.............. (Oct.) 


Reynolds-Lemmerz Industries) Re CA W-Canada, OURB ).22..0-.;c- tee secre nae (Jan.) 


Richard A. Posivy; Re CUPE, Local 11, The Hydro Electric Commission of the Cor- 
poration of the City of North York, and the Ontario Labour Relations Board.................. (Apr.) 


Robert Ross; Re National Automobile, Aerospace, Transportation and General 
Workers Union (CAW-Canada) and its Local 195, National Auto Radiator Mfg. Co. 
Lid: and. Tine: Oi Bi os eset aeaaec ncetrou oe r Aa G aer a oa mera OT (Oct.) 


Royalguard Vinyl Co., a Division of Royplast Limited; Re USWA, Samuel Ofosu 
Ansa and OLR Bie: cssasccunues line conde alent ce oen wae see Ieee ace ee tee ee ee ee (Feb.) 


The Great Atlantic & Pacific Company of Canada, Limited; Re United Food & Com- 

mercial Workers International Union, Locals 175 and 633, Brian Donaghy, Darrin 

Fay, Frank Fortunato, Rick Fox, Helmut Halla, Robert Liotti, Donald Lupton, Gene 

Martin, Pam Murdock, Patricia O’Doherty, Kathy Papaconstantino, Irene Park, Cliff 

Skinner and OLR B 32. eb. 29) ayaa, cba eittiee acts meas moneda angen oh cee emt amend ioe ee Oe (Mar. ) 
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SUBJECT INDEX 


Abandonment - Accreditation - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F” in connection with 1975 accreditation of Electrical Contractor 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Motions Court judge granting order compelling attendance of chair vice-chair and registrar 
before special examiner to obtain information respecting Board procedures - Motion to 
produce various reports and documents dismissed - Full panel of Divisional Court allowing 
appeal and setting aside order of motions court judge - Court of Appeal dismissing motion 
for leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB AND IBEW, LOCAL 894......0......cecceccseesnees (Jan.) 2 


Abandonment - Accreditation - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
SOA eae sade pire ab nea assets onrcieidia re wero acs apis ge Gals a Alans «aga s Bath whem RAENORs (Dec.) 1506 


Abandonment - Bargaining Rights - Constitutional Law - Construction Industry - Construction 
Industry Grievance - Board finding constitutional issue raised by employer to be res 
judicata - Fact that there was little contact between union and employer or its employees, or 
fact that grievances were not filed in all instances of violation of collective agreement (in 
absence of unambiguous evidence that union knew or reasonably ought to have known of 
those violations and did nothing) insufficient to warrant finding that union abandoned bar- 
gaining rights - Board finding that essential element of estoppel established in relation to 
both conduct of local union filing grievance and the employee bargaining agency and other 
ABAs holding bargaining rights for employer’s employees - Board deciding that notice 
bringing estoppel to an end coming with Board’s decision - Board dismissing grievance but 
declaring that employer bound to recognize union’s bargaining rights and bound to existing 
provincial agreement 


TORONTO DOMINION BANK; CJA, LOCAL 785 .......-..:.sseeseeees eset nets teen ees (May) 686 


10 


Abandonment - Bargaining Rights - Crown Transfer - Judicial Review - Sale of a Business - Min- 
istry of Health revoking nursing home’s licence, taking over nursing home and operating it 
for 3 years - Ministry of Health calling for and receiving proposals for licensed beds lost due 
to earlier revocation and awarding beds to a number of licensees, including “‘HG” - Board 
finding that part of Crown undertaking had been transferred to “HG”, that there were 
valid bargaining rights to be transferred and that an intermingling of employees had 
occurred - Board finding that predecessor’s collective agreement would have applied at 
time “HG” started combined operation in 1991 without a vote had Crown Transfer Act 
been applied as it should have been - Evidence not supporting submission that union had 
abandoned its bargaining rights - Application under Crown Transfer Act allowed - Employ- 
er’s application for judicial review dismissed by Divisional Court 


HERITAGE GREEN SENIOR CENTRE; RE SEIU, LOCAL 532, OLRB AND 
ONTARIO: MINIS ERY OF HEAL TE ves. e.ccture snare ads tiy-batacmmaea teats aecdetern set (Sept.) 1236 


Abandonment - Bargaining Rights - Related Employer - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 .................. (Oct.) 1277 


Accreditation - Abandonment - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F’”’ in connection with 1975 accreditation of Electrical Contractor 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Motions Court judge granting order compelling attendance of chair vice-chair and registrar 
before special examiner to obtain information respecting Board procedures - Motion to 
produce various reports and documents dismissed - Full panel of Divisional Court allowing 
appeal and setting aside order of motions court judge - Court of Appeal dismissing motion 
for leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB:AND'IBEW,,, LOCAL 894) rire. cucidedatscstanner ste (Jan.) 92 


Accreditation - Abandonment - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
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ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
Ese acaki on gee hd Seebgn tr een dhkn pea unacauiulssied avenue Mah aman benim de eevee geeathe eur aati (Dec.) 1506 


Accreditation - Bargaining Unit - Construction Industry - Practice and Procedure - Residential 
Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting ‘““employer date” and 
directing that employers listed on Schedules “E” and “‘F” receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
LABOUR BUREAU; ONTARIO FORMWORK ASSOCIATION; RESIDENTIAL 
FRAMING ASSOCIATION; AND ONTARIO CONCRETE & DRAIN CONTRAC- 
TORSO NSS OCTAMILON: re aie oe cece ae eer et scenes UR Ae al ee eee (Dec.) 1471 


Adjournment - Certification - Charges - Employer Support - Evidence - Intimidation and Coer- 
cion - Judicial Review - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into “fast 
track’’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
PTD SIGIR DIE FER eter eet aA ety a Se oes cone Ora ew eee (May) 724 


Adjournment - Certification - Charges - Employer Support - Evidence - Intimidation and Coer- 
cion - Membership Evidence - Board explaining decision to have vice-chair sit alone to hear 
and determine certification application where parties requesting inclusion of Board Mem- 
bers on panel - Board explaining decision not to adjourn hearing in order to provide further 
notice to objecting employees who had failed to attend hearing - Board declining to hear 
evidence of alleged managerial involvement in organizing campaign on ground that facts 
pleaded not disclosing prima facie case for application of section 13 of the Act - Board not 
persuaded that union membership evidence obtained through misrepresentation as alleged 
by employer - Certificate issuing 


CONSUMERS DISTRIBUTING; RE USWA .............:.ccsccssscnseccereeseesccescensones (Mar.) 250 
Adjournment - Certification - Construction Industry - Practice and Procedure - Board Officer 


conducting examination into dispute over list and composition of bargaining unit - Counsel 
_ seeking adjournment following examination-in chief of witness on ground that he was taken 
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by surprise by evidence, and asking that Board rule on request - Board explaining impor- 
tance of Board Officer examination process and observing that Board Officer in best posi- 
tion to rule on requests for adjournments and other procedural matters - Accordingly, as a 
general proposition, Board will uphold the Officer’s procedural directions, absent a com- 
pelling reason to do otherwise - Board finding no compelling reason in this case not to con- 
firm Officer’s decision directing counsel to commence cross-examination forthwith 


DESOURD Y:1949 PA VINGIING.* RE LIUNA; BOCAL527.....0.....0) tks poses (Jan.) 074 


Agricultural Labour Relations Act - Certification - Charges - Membership Evidence - Employer 
objecting to jurisdiction of the Board on grounds that agricultural industry division alleg- 
edly not designated in manner contemplated by Agricultural Labour Relations Act - Objec- 
tion dismissed - Board also dismissing objection to reliability of membership evidence sub- 
mitted by union - Certificate issuing 


HIGHLINE PRODUCE LIMITED; RE UFCW; RE THERESA SARKIS ........... (June) 803 


Arbitration - Crown Employees Collective Bargaining Act - Practice and Procedure - Unfair 
Labour Practice - Board declining to defer unfair labour practice complaint dealing with 
abolition of certain positions to Grievance Settlement Board 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF 
TRANSPORTATION THE SREVOPSE Wire erick tv unt ean eene ate Ran (Dec.) 1429 


Bargaining Rights - Abandonment - Accreditation - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “‘F”’ in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
BOducn:) En: folate A Mua nd 6: Ue ig at ea, Dae ems on ee (Dec.) 1506 


Bargaining Rights - Abandonment - Accreditation - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “‘F” in connection with 1975 accreditation of Electrical Contractor 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI] agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Motions Court judge granting order compelling attendance of chair vice-chair and registrar 
before special examiner to obtain information respecting Board procedures - Motion to 
produce various reports and documents dismissed - Full panel of Divisional Court allowing 
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appeal and setting aside order of motions court judge - Court of Appeal dismissing motion 
for leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB AND IBEW, LOCAL 894 ...........:ccsescccceseees (Jan.) 92 


Bargaining Rights - Abandonment - Constitutional Law - Construction Industry - Construction 
Industry Grievance - Board finding constitutional issue raised by employer to be res 
judicata - Fact that there was little contact between union and employer or its employees, or 
fact that grievances were not filed in all instances of violation of collective agreement (in 
absence of unambiguous evidence that union knew or reasonably ought to have known of 
those violations and did nothing) insufficient to warrant finding that union abandoned bar- 
gaining rights - Board finding that essential element of estoppel established in relation to 
both conduct of local union filing grievance and the employee bargaining agency and other 
ABAs holding bargaining rights for employer’s employees - Board deciding that notice 
bringing estoppel to an end coming with Board’s decision - Board dismissing grievance but 
declaring that employer bound to recognize union’s bargaining rights and bound to existing 
provincial agreement 


LORONTO DOMINION BANK: CUA; LOCALS). 2. cetearsencen a ccnsteancseereeine (May) 686 


Bargaining Rights - Abandonment - Crown Transfer - Judicial Review - Sale of a Business - Min- 
istry of Health revoking nursing home’s licence, taking over nursing home and operating it 
for 3 years - Ministry of Health calling for and receiving proposals for licensed beds lost due 
to earlier revocation and awarding beds to a number of licensees, including “HG” - Board 
finding that part of Crown undertaking had been transferred to “‘HG’’, that there were 
valid bargaining rights to be transferred and that an intermingling of employees had 
occurred - Board finding that predecessor’s collective agreement would have applied at 
time “HG” started combined operation in 1991 without a vote had Crown Transfer Act 
been applied as it should have been - Evidence not supporting submission that union had 
abandoned its bargaining rights - Application under Crown Transfer Act allowed - Employ- 
er’s application for judicial review dismissed by Divisional Court 


HERITAGE GREEN SENIOR CENTRE; RE SEIU, LOCAL 532, OLRB AND 
ON TARIOMIEN IS ER YO BP FAB A Tee 08 es Peeih cutie eee eats agatha Seen coctes (Sept.) 1236 


Bargaining Rights - Abandonment - Related Employer - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 .................. (Oct.) eet 


Bargaining Rights - Bargaining Unit - Combination of Bargaining Units - Termination - Timeli- 
ness - Petition - Practice and Procedure - Three weeks following union’s application to com- 
bine existing full-time and part-time bargaining units, employee in full-time unit filing appli- 
cation to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET 1.G.A.; RE UFCW, 
OC A eerie, oe ter Be CE Ae ks the ae ak (Feb.) 166 


Bargaining Rights - Bargaining Unit - Combination of Bargaining Units - Union applying to com- 
bine newly certified maintenance unit with pre-existing unit of drivers and craft unit of 
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pressmen - Board not accepting employer’s submission that section 6(3) of the Act regard- 
ing certification of craft units preventing Board from combining craft and non-craft units - 
Application allowed 


WINDSOR STAR, THE, A DIVISION OF SOUTHAM INC.; RE THE GRAPHIC 
COMMUNICATIONS INTERNATIONAL UNION LOCAL N-1........ eee (May) 714 


Bargaining Rights - Certification - Collective Agreement - Construction Industry - Employer Sup- 
port - CLAC intervening in certification application brought by IOUE to assert existence of 
collective agreement between it and employer as bar to application - Board not accepting 
submission that failure of CLAC to file membership evidence fatal to its ability to discharge 
onus under section 61 of the Act that it was entitled to represent employees in the bargain- 
ing unit at the time that it made collective agreement with employer - Board satisfied that 
majority vote in favour of accepting proposed collective agreement signifying employees’ 
willingness to have CLAC represent them - Board satisfied that CLAC not receiving 
employer support such that agreement entered into should not be considered to be collec- 
tive agreement for purposes of the Act - Application dismissed 


GISBORNE DESIGN SERVICES LTD.; RE IUOE, LOCAL 793; RE CLAC ...... (June) 796 


Bargaining Rights - Collective Agreement - Sale of a Business - IATSE alleging sale of a business 
from Ontario Place Corporation (OPC) to MCA Concerts Canada - Board determining that 
agreement between IATSE and OPC not a collective agreement, and that IATSE and OPC 
not having collective bargaining relationship - Application dismissed 


ONTARIO PLACE CORPORATION AND MCA CONCERTS CANADA; RE IATSE, 
LOCAL SB ii nceenas tet aatvaen: Soeidaatag gees ellseaei tls ds ae ae ee ee ee (June) 840 


Bargaining Rights - Constitutional Law - Lock-Out - Strike - Strike Replacement Workers - 
Trade Union - Unfair Labour Practice - American League and National League of Profes- 
sional Baseball Clubs locking-out umpires represented by Association of Major League 
Umpires throughout United States and Canada - Board finding that umpires working in 
Toronto “employees” within meaning of Labour Relations Act, umpires’ organization to 
be “trade union” within meaning of the Act, and that umpires’ organization holding bar- 
gaining rights for umpires under Labour Relations Act - Board declaring lock-out of 
umpires in Ontario unlawful because parties failed to go through compulsory statutory con- 
ciliation process - Employment of replacement umpires likewise declared unlawful as con- 
trary to section 73.1 of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALL PLAYERS ASSOCTATION a2. cigecc,.cs-vatecice one eemepeteset deemets canta: ae (Apr.) 540 


Bargaining Unit - Accreditation - Construction Industry - Practice and Procedure - Residential 
Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting ‘““employer date” and 
directing that employers listed on Schedules ‘‘E” and ‘‘F” receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
LABOUR BUREAU; ONTARIO FORMWORK ASSOCIATION; RESIDENTIAL 
FRAMING ASSOCIATION; AND ONTARIO CONCRETE & DRAIN CONTRAC- 
TORS ASSOCIATION? io arc-cees Gnemencnterasantaeeic et veer ns near een meee tae (Dec.) 1471 


Bargaining Unit - Bargaining Rights - Combination of Bargaining Units - Termination - Timeli- 
ness - Petition - Practice and Procedure - Three weeks following union’s application to com- 
bine existing full-time and part-time bargaining units, employee in full-time unit filing appli- 
cation to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET 1.G.A.; RE UFCW, 
ET CRATE: «Eds ae a eel ec a Ra eon Ua Nen-  o ac A (Feb.) 


Bargaining Unit - Bargaining Rights - Combination of Bargaining Units - Union applying to com- 
bine newly certified maintenance unit with pre-existing unit of drivers and craft unit of 
pressmen - Board not accepting employer’s submission that section 6(3) of the Act regard- 
ing certification of craft units preventing Board from combining craft and non-craft units - 
Application allowed 


WINDSOR STAR, THE, A DIVISION OF SOUTHAM INC.; RE THE GRAPHIC 
COMMUNICATIONS INTERNATIONAL UNION LOCAL N-1....0....0cccceeeeeee (May) 


Bargaining Unit - Certification - Biomedical engineers employed by hospital not holding licences 
to engage in practice of professional engineering pursuant to Professional Engineers Act - 
Board determining that hospital’s biomedical engineers not engineers employed in their 
professional capacity within meaning of subsection 6(4) of the Act 


OSHAWA GENERAL HOSPITAL; RE OPSEU; RE CUPE AND ITS LOCAL 


Bargaining Unit - Certification - Combination of Bargaining Units - OPSTF seeking to represent 
bargaining unit composed of certain program supervisors and lead instructors employed by 
school board - OPSTF already representing bargaining unit composed of other lead instruc- 
tors - OPSTF seeking to combine new bargaining unit with previously certified bargaining 
unit -Board directing that bargaining units be combined 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE OPSTF... (July) 


Bargaining Unit - Certification - Constitutional Law - Board determining that employer’s primary 
business not that of a common carrier, despite holding of common carrier license - Board 
finding that employer’s labour relations falling within provincial jurisdiction - Union apply- 
ing for certification and proposing bargaining unit composed of drivers and drivers helpers - 
Employer asserting that bargaining unit should include warehouse personnel - Board deter- 
mining that unit proposed by union not appropriate 


PERSEC OMMCANADA LTD“ USWAara Mhnainie ZR A Leh (Aug.) 


Bargaining Unit - Certification - Crown Employees Collective Bargaining Act - Union applying to 
represent all waiters/waitresses employed by employer in City of Niagara, which would 
include 3 of 4 restaurants operated by employer - Employer proposing unit of all 
waiters/waitresses employed in Regional Municipality of Niagara, which would include all 4 
of employer’s restaurants - Board finding union’s proposed bargaining unit appropriate 


THE NIAGARA PARKS COMMISSION; RE HOTEL, MOTEL AND RESTAURANT 
APO ES INTO OC iin se cie px na ee ands ote Aaieaebioienivew Sets ao anata nme ag on st (Mar. ) 


Bargaining Unit - Certification - Employee - Board finding that Discharge Planning Co-ordinator 
working at public hospital employed in confidential capacity in matters relating to labour 
relations - Discharge Planning Position excluded from bargaining unit - Final certificate 
issuing 
NIAGARA-ON-THE-LAKE GENERAL HOSPITAL; RE ONA.............:00000e000 (Dec.) 
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363 
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Bargaining Unit - Certification - Employee - Judicial Review - Practice and Procedure - Repre- 
sentation Vote - Parties disputing status of certain individuals - Board rejecting union’s sub- 
mission that doctrines of res judicata or issue estopel applying to prevent employer from 
taking position different from position taken in union’s earlier certification application - 
Board rejecting employer’s submission that in circumstances of the case, including its asser- 
tion that union’s support barely over 55%, representation vote should be ordered - Board 
revoking appointment of Labour Relations Officer and directing hearing before panel of 
Board in order to expedite resolution of bargaining unit configuration issues - Employer’s 
application for judicial review dismissed 


REYNOLDS-LEMMERZ INDUSTRIES; RE CAW-CANADA, OLRB................ (Jan.) 25 


Bargaining Unit - Certification - Employees - Practice and Procedure - Whether persons 
employed in disputed classifications should be included in bargaining unit - Employer fail- 
ing to comply with Board direction to file particulars of its position including details of job 
functions and basis for employer’s request - Board deciding matter based solely on state- 
ment of facts filed by union and on parties’ oral argument - Board not satisfied that lead 
hands, line persons and senior deburrers exercising managerial functions within meaning of 
Act - Facts not supporting submission that lead hands, line persons and senior deburrers 
not sharing sufficient community of interest with other members of proposed bargaining 
unit - Final certificate issuing 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA): RE. GROUPIOF BMPL ON EES coressecccccuancete selec deme cane at (Jan.) Bb 


Bargaining Unit - Certification - Employer operating 6 retail stores in Metropolitan Toronto - 
Union applying to represent employees at single location - Employer asserting that only 
municipality-wide unit appropriate, and that single store unit would create serious labour 
relations problems because of employer’s reliance upon frequent and regular flow of 
employees from one store to another in order to meet customer requirements - Board find- 
ing union’s proposed bargaining unit appropriate - Interim certificate issuing 


COLLEGIATE SPORTS EXPERTS, SPORTS EXPERTS INC. C.0.B. MEGA COLLE- 
GIATE SPORTS EXPERTS'AND: RE UPCW (LOCALS ie .tr-. teeter. tects (Feb.) 96 


Bargaining Unit - Certification - Evidence - Practice and Procedure - Union applying to represent 
bargaining unit of movie projectionists - Issue arising as to craft status of projectionists - 
Board determining that licensing requirement under Theatres Act determinative of skills 
component of test that union must meet under section 6(3) of the Act - Union’s objection 
to relevance of further questions about specific skills of projectionists upheld 


NIAGARA FALLS IMAX THEATRE AND/OR NIAGARA FALLS THEATRE VEN- 
TURE; RE IATSE, LOCAL 173; RE: BERNARD WILEER® 2 <.tsac::s4)ee cen: (Sept.) 1209 


Bargaining Unit - Certification - Judicial Review - Union applying to represent employees of 
retirement home in Guelph - Employer submitting that bargaining unit should include 
group of “floating” maintenance and housekeeping workers, who work out of head office 
and who service some 25 retirement homes owned by employer, when those maintenance 
employees work at Guelph home - Board determining that maintenance and housekeeping 
employees who float to different homes should be included in bargaining unit - Certificate 
issuing - Application for judicial review dismissed by Divisional Court 


MEADOWCROFT HOLDINGS INC., C.O.B. AS EXECU-CARE NURSING SER- 
VICES, AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS MEADOW- 
CROFT PLACE (GUELPH); RE SEIU LOCAL 532 AFFILIATED WITH THE A.F. 
OF L., C.I.0., C.L.C. AND THE OLRB, THE RIGHT HONOURABLE ELIZABETH 
WITMER, MINISTER OF LABOUR FOR ONTARIO AND 5M MANAGEMENT 
SER VAGES LTD ose irtioies hed ARCH ee er et an ee Oi ee eae (Oct.) 1353 


Ey 


Bargaining Unit - Certification - Security Guards - Board finding that bargaining unit consisting 
solely of casino’s surveillance staff constituting appropriate bargaining unit 


WINDSOR CASINO LIMITED; RE NATIONAL AUTOMOBILE, AEROSPACE 
AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
EA WANA DA) eicen iss vidiscarsals iss os chance a ee kee en DU (Feb.) 206 


Bargaining Unit - Certification - Union applying to represent bargaining unit of “ground staff” 
employed by golf and country club - Employer contending that bargaining unit should 
include ground staff and clubhouse staff - Board finding union’s proposed unit appropriate - 
Certificate issuing 


FORT WILLIAM GOLF & COUNTRY CLUB LIMITED; RE UFCW, LOCAL 
MID) teaeene enn eA O RSs oe ea Rice uN Rivet Coke Ocak IN PRA he oe: (Aug. ) 1070 


Bargaining Unit - Certification - Union applying to represent employees of retirement home in 
Guelph - Employer submitting that bargaining unit should include group of “floating” 
maintenance and housekeeping workers, who work out of head office and who service 
some 25 retirement homes owned by employer, when those maintenance employees work 
at Guelph home - Board determining that maintenance and housekeeping employees who 
float to different homes should not be included in bargaining unit - Certificate issuing 


MEADOWCROFT PLACE (GUELPH), MEADOWCROFT HOLDINGS INC., C.O.B. 
AS EXECU-CARE NURSING SERVICES, 5M MANAGEMENT SERVICES LTD., 
AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS; RE SEIU, LOCAL 
SS2e Aber eA EA ww CE CHE AL Pw ORT. C1 OlG LAC 5 eaanetearch senor seenst (Mar. ) 324 


Bargaining Unit - Certification - Union making timely certification application and seeking to 
“carve out” about a dozen employees holding two classifications in existing 85 person bar- 
gaining unit - Board finding union’s proposed bargaining unit not appropriate - Certifica- 
tion application dismissed 


PUBLIC SERVICE ALLIANCE OF CANADA; RE NEGOTIATIONS AND 
RESEARCH EMPLOYEES UNION; RE ALLIANCE EMPLOYEES’ UNION ..... (July) 1010 


Bargaining Unit - Combination of Bargaining Units - Board earlier directing that bargaining units 
be combined, but reserving on effective date of its order where bargaining units in various 
stages of bargaining and union having commenced strike in one of the units - Board direct- 
ing that bargaining units be combined forthwith 


ZELEERS ING RE URCW. LOCAT TS a atk chat kbnse dynos tatdedosirten ctu ieeuadbaasnae (June) 903 


Bargaining Unit - Combination of Bargaining Units - Board in earlier decision finding that moni- 
toring of other employees by security officers employed by municipality raising real possi- 
bility of conflict of interest if security officers included in municipality’s full-time bargaining 
unit - Union now seeking to combine newly certified bargaining unit of security officers 
with existing full-time bargaining unit - Board not prepared to grant application where stat- 
utory preconditions outlined in section 6(6) of the Act are met - Application to combine 
bargaining units dismissed 


THE MUNICIPALITY OF METROPOLITAN TORONTO; RE CUPE, LOCAL 
TOM eRe Me Ree nO ll ot cses ode Mince al cc, (Feb.) 182 


Bargaining Unit - Combination of Bargaining Units - Employer applying to combine bargaining 
units of stationary engineers and maintenance workers - Board not accepting responding 
party’s argument that bargaining units in question represented by separate locals of national 
union - Board dismissing objection to its jurisdiction to combine the units 


CAR IE NAGINEViE BR SUD as Ee OUI PE Soh itch ates sede teaietae see eg omer siden aries (Aug.) 1055 


Bargaining Unit - Combination of Bargaining Units - Remedies - Board earlier combining newly 
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certified service technician bargaining unit in Sudbury with pre-existing service technician 
bargaining unit in southern Ontario - Union and employer agreeing on how to integrate the 
bargaining units, except for issue of wages - Parties returning to Board for its direction 
under subsection 7(5) of the Act - Board directing that Sudbury employees receive annual 
wage increases of 4 percent in 1993 and 1994 


PREMARK CANADAUING.- ROE UA Mi sos cute costae eat nee tee tier ce sy eee (Mar.) 338 


Bargaining Unit - Combination of Bargaining Units - Remedies - Board in earlier decision direct- 
ing combination of employer’s “‘parts” and “‘manufacturing” bargaining units and remain- 
ing seized with respect to remedial issues - Employer and union subsequently asking Board 
to determine unresolved seniority integration issue under section 7(5) of the Act - Board 
directing that seniority lists be ‘‘dovetailed”’ and that employees of both former “‘parts’’ and 
“manufacturing” bargaining units be credited with seniority from date of hire with the 


employer 
FMG TIMBERJACK INC.; RE GLASS, MOLDERS, POTTERY, PLASTICS & 
ALLIED WORKERS INEERNA TIONAL LINTON sci cece cue ee eee a eee ere (Feb.) Et5 


Bargaining Unit - Combination of Bargaining Units - Union applying to combine bargaining units 
of cleaners and maintenance workers - Board not accepting employer’s submission that in 
exercising its discretion under section 7 of the Act, Board ought to take into account 
changed labour relations environment caused by government’s stated intention to revoke 
Bill 40 - Application allowed 


HAMILTON-WENTWORTH ROMAN CATHOLIC SEPARATE SCHOOL BOARD; 
RE LIUNASL OCAL 837 coriay! Oscecicn sia ene ee ee (Sept.) 1205 


Bargaining Unit - Combination of Bargaining Units - Union applying to combine editorial 
employees bargaining unit with bargaining unit of part-time mailroom employees - Applica- 
tion allowed 


THE SPECTATOR, A DIVISION OF SOUTHAM INC.; RE COMMUNICATIONS, 
ENERGY AND PAPERWORKERS UNION, LOCAL 87-M, SOUTHERN ONTARIO 
NEWSPAPER GUILD, 20 tae rk te ae ee en ee ee (Apr.) 559 


Bargaining Unit - Combination of Bargaining Units - Union seeking to combine 10 retail store 
bargaining units located throughout province - Bargaining units in various stages of bargain- 
ing, with no-board reports having issued in two of the units and the union having com- 
menced a strike in one of the units - Board rejecting employer’s submission that Board hav- 
ing no jurisdiction to combine bargaining units where one of units sought to be combined 
subject of notice to bargain - Board directing that the bargaining units be combined, but 
reserving on effective date of order - Registrar directed to schedule hearing to receive par- 
ties’ submissions regarding appropriate date on which order should come into force 


ZELLERSING. 2 RE CIBC WTOC AE cae eae i eae i ee (Apr.) 568 


Bargaining Unit - Combination of Bargaining Units - Union seeking to combine separate press 
and mailroom craft bargaining units of newspaper publisher - Employer submitting that 
craft bargaining units cannot be combined - Board applying Windsor Star case and combin- 
ing the units - Application granted 


METROLAND PRINTING, PUBLISHING & DISTRIBUTING LTD.; RE GRAPHIC 
COMMUNICATIONS INTERNATIONAL UNION, LOCAL 500M. ...............00255 (July) 986 


Bargaining Unit - Sale of a Business - Parties agreeing that merger of North Bay Civic Hospital 
(“Civic’’) and St. Joseph’s General Hospital (“‘St. Jo’s’’) to form North Bay General Hospi- 
tal amounting to sale of a business and that employees intermingled - CUPE representing 
employees in “‘all-employee” bargaining unit at the Civic - SEIU representing employees in 
three bargaining units at St. Jo’s - Parties agreeing to determine representation issue on 


basis of representation vote, but not agreeing on whether to create one or two bargaining 
units - Board directing vote in single broadly-based unit 


NORTH BAY GENERAL HOSPITAL; RE CUPE (LOCAL 139); RE SEIU, LOCAL 
AI ome SLO ie Ones OL Syne ES RT ee OG SH A LE ae (Nov.) 1401 


Certification - Adjournment - Charges - Employer Support - Evidence - Intimidation and Coer- 
cion - Judicial Review - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into “‘fast 
track”, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
PND LEE OUR B 5, Bs evcn isis sissies wrens alt raten tea tata enn ate aang cist acral oe (May) 724 


Certification - Adjournment - Charges - Employer Support - Evidence - Intimidation and Coer- 
cion - Membership Evidence - Board explaining decision to have vice-chair sit alone to hear 
and determine certification application where parties requesting inclusion of Board Mem- 
bers on panel - Board explaining decision not to adjourn hearing in order to provide further 
notice to objecting employees who had failed to attend hearing - Board declining to hear 
evidence of alleged managerial involvement in organizing campaign on ground that facts 
pleaded not disclosing prima facie case for application of section 13 of the Act - Board not 
persuaded that union membership evidence obtained through misrepresentation as alleged 
by employer - Certificate issuing 


CONSUMERS. DISTRIBU TING RE USWA Gal vides > angecoern ts gras estids nitied ow igedeaaon (Mar.) 250 


Certification - Adjournment - Construction Industry - Practice and Procedure - Board Officer 
conducting examination into dispute over list and composition of bargaining unit - Counsel 
seeking adjournment following examination-in chief of witness on ground that he was taken 
by surprise by evidence, and asking that Board rule on request - Board explaining impor- 
tance of Board Officer examination process and observing that Board Officer in best posi- 
tion to rule on requests for adjournments and other procedural matters - Accordingly, as a 
general proposition, Board will uphold the Officer’s procedural directions, absent a com- 
pelling reason to do otherwise - Board finding no compelling reason in this case not to con- 
firm Officer’s decision directing counsel to commence cross-examination forthwith 


DESOURDY 4049 PAVING ING: RE LIUNA, LOCAL 527 secs... hank cencentss (Jan.) 12 


Certification - Agricultural Labour Relations Act - Charges - Membership Evidence - Employer 
objecting to jurisdiction of the Board on grounds that agricultural industry division alleg- 
edly not designated in manner contemplated by Agricultural Labour Relations Act - Objec- 
tion dismissed - Board also dismissing objection to reliability of membership evidence sub- 
mitted by union - Certificate issuing 


HIGHLINE PRODUCE LIMITED; RE UFCW; RE THERESA SARKIS ........... (June) 803 


Certification - Bargaining Rights - Collective Agreement - Construction Industry - Employer Sup- 
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port - CLAC intervening in certification application brought by IOUE to assert existence of 
collective agreement between it and employer as bar to application - Board not accepting 
submission that failure of CLAC to file membership evidence fatal to its ability to discharge 
onus under section 61 of the Act that it was entitled to represent employees in the bargain- 
ing unit at the time that it made collective agreement with employer - Board satisfied that 
majority vote in favour of accepting proposed collective agreement signifying employees’ 
willingness to have CLAC represent them - Board satisfied that CLAC not receiving 
employer support such that agreement entered into should not be considered to be collec- 
tive agreement for purposes of the Act - Application dismissed 


GISBORNE DESIGN SERVICES LTD.; RE IUOE, LOCAL 793; RE CLAC ...... (June) 


Certification - Bargaining Unit - Biomedical engineers employed by hospital not holding licences 
to engage in practice of professional engineering pursuant to Professional Engineers Act - 
Board determining that hospital’s biomedical engineers not engineers employed in their 
professional capacity within meaning of subsection 6(4) of the Act 


OSHAWA GENERAL HOSPITAL; RE OPSEU; RE CUPE AND ITS LOCAL 


Certification - Bargaining Unit - Combination of Bargaining Units - OPSTF seeking to represent 
bargaining unit composed of certain program supervisors and lead instructors employed by 
school board - OPSTF already representing bargaining unit composed of other lead instruc- 
tors - OPSTF seeking to combine new bargaining unit with previously certified bargaining 
unit -Board directing that bargaining units be combined 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE OPSTF ... (July) 


Certification - Bargaining Unit - Constitutional Law - Board determining that employer’s primary 
business not that of a common carrier, despite holding of common carrier license - Board 
finding that employer’s labour relations falling within provincial jurisdiction - Union apply- 
ing for certification and proposing bargaining unit composed of drivers and drivers helpers - 
Employer asserting that bargaining unit should include warehouse personnel - Board deter- 
mining that unit proposed by union not appropriate 


PEPSI-COLA CANADA LTD. SUS WA ur sisunstore este csee ne ane (Aug.) 


Certification - Bargaining Unit - Crown Employees Collective Bargaining Act - Union applying to 
represent all waiters/waitresses employed by employer in City of Niagara, which would 
include 3 of 4 restaurants operated by employer - Employer proposing unit of all 
waiters/waitresses employed in Regional Municipality of Niagara, which would include all 4 
of employer’s restaurants - Board finding union’s proposed bargaining unit appropriate 


THE NIAGARA PARKS COMMISSION; RE HOTEL, MOTEL AND RESTAURANT 
EMPLOYEES? UNION, EOCGAL 442 ie watt, Senet cee aence mentee ey aa eee ee a (Mar. ) 


Certification - Bargaining Unit - Employee - Board finding that Discharge Planning Co-ordinator 
working at public hospital employed in confidential capacity in matters relating to labour 
relations - Discharge Planning Position excluded from bargaining unit - Final certificate 
issuing 
NIAGARA-ON-THE-LAKE GENERAL HOSPITAL; RE ONA.................0c000 (Dec.) 


Certification - Bargaining Unit - Employee - Judicial Review - Practice and Procedure - Repre- 
sentation Vote - Parties disputing status of certain individuals - Board rejecting union’s sub- 
mission that doctrines of res judicata or issue estopel applying to prevent employer from 
taking position different from position taken in union’s earlier certification application - 
Board rejecting employer’s submission that in circumstances of the case, including its asser- 
tion that union’s support barely over 55%, representation vote should be ordered - Board 
revoking appointment of Labour Relations Officer and directing hearing before panel of 


796 


846 


923 


1131 


363 


1457 
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Board in order to expedite resolution of bargaining unit configuration issues - Employer’s 
application for judicial review dismissed 


REYNOLDS-LEMMERZ INDUSTRIES; RE CAW-CANADA, OLRB............... (Jan.) 93 


Certification - Bargaining Unit - Employees - Practice and Procedure - Whether persons 
employed in disputed classifications should be included in bargaining unit - Employer fail- 
ing to comply with Board direction to file particulars of its position including details of job 
functions and basis for employer’s request - Board deciding matter based solely on state- 
ment of facts filed by union and on parties’ oral argument - Board not satisfied that lead 
hands, line persons and senior deburrers exercising managerial functions within meaning of 
Act - Facts not supporting submission that lead hands, line persons and senior deburrers 
not sharing sufficient community of interest with other members of proposed bargaining 
unit - Final certificate issuing 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAWACANADA) RE GROUPOF EMPUOY BES reuse cae earn ee etn cuaaa: (Jan.) 59 


Certification - Bargaining Unit - Employer operating 6 retail stores in Metropolitan Toronto - 
Union applying to represent employees at single location - Employer asserting that only 
municipality-wide unit appropriate, and that single store unit would create serious labour 
relations problems because of employer’s reliance upon frequent and regular flow of 
employees from one store to another in order to meet customer requirements - Board find- 
ing union’s proposed bargaining unit appropriate - Interim certificate issuing 


COLLEGIATE SPORTS EXPERTS, SPORTS EXPERTS INC. C.0.B. MEGA COLLE- 
GIATE SPORTS EXPERTS AND; RE.UFCW LOCAL 175 5.525 ssw coceveniig ces (Feb.) 96 


Certification - Bargaining Unit - Evidence - Practice and Procedure - Union applying to represent 
bargaining unit of movie projectionists - Issue arising as to craft status of projectionists - 
Board determining that licensing requirement under Theatres Act determinative of skills 
component of test that union must meet under section 6(3) of the Act - Union’s objection 
to relevance of further questions about specific skills of projectionists upheld 


NIAGARA FALLS IMAX THEATRE AND/OR NIAGARA FALLS THEATRE VEN- 
TURE: REVATSESLOGAL I: REBERNARD WILLER®:¢ x tatine sc etencte vente (Sept.) 1209 


Certification - Bargaining Unit - Judicial Review - Union applying to represent employees of 
retirement home in Guelph - Employer submitting that bargaining unit should include 
group of “floating” maintenance and housekeeping workers, who work out of head office 
and who service some 25 retirement homes owned by employer, when those maintenance 
employees work at Guelph home - Board determining that maintenance and housekeeping 
employees who float to different homes should be included in bargaining unit - Certificate 
issuing - Application for judicial review dismissed by Divisional Court 


MEADOWCROFT HOLDINGS INC., C.0.B. AS EXECU-CARE NURSING SER- 
VICES, AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS MEADOW- 
CROFT PLACE (GUELPH); RE SEIU LOCAL 532 AFFILIATED WITH THE A..F. 
OF L., C.I.0., C.L.C. AND THE OLRB, THE RIGHT HONOURABLE ELIZABETH 
WITMER, MINISTER OF LABOUR FOR ONTARIO AND 5M MANAGEMENT 
PV TC ek se rte oe eee reo meatr eine as seme eee conie nine aera anatase na maeronaiete aay a (Oct.) 1353 


Certification - Bargaining Unit - Security Guards - Board finding that bargaining unit consisting 
solely of casino’s surveillance staff constituting appropriate bargaining unit 


WINDSOR CASINO LIMITED; RE NATIONAL AUTOMOBILE, AEROSPACE 
AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
Faye nh) rt IE et Pe INE se eases (Feb.) 206 


po) 


Certification - Bargaining Unit - Union applying to represent bargaining unit of “ground staff” 
employed by golf and country club - Employer contending that bargaining unit should 
include ground staff and clubhouse staff - Board finding union’s proposed unit appropriate - 
Certificate issuing 


FORT WILLIAM GOLF & COUNTRY CLUB LIMITED; RE UFCW, LOCAL 
LTS in aancd baineigiycag sole ote pale apie topbaebelet «deeded rap A atten ec! ten desman ee genta nneines © Bicester (Aug.) 1070 


Certification - Bargaining Unit - Union applying to represent employees of retirement home in 
Guelph - Employer submitting that bargaining unit should include group of “floating” 
maintenance and housekeeping workers, who work out of head office and who service 
some 25 retirement homes owned by employer, when those maintenance employees work 
at Guelph home - Board determining that maintenance and housekeeping employees who 
float to different homes should not be included in bargaining unit - Certificate issuing 


MEADOWCROFT PLACE (GUELPH), MEADOWCROFT HOLDINGS INC., C.O.B. 
AS EXECU-CARE NURSING SERVICES, 5M MANAGEMENT SERVICES LTD., 
AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS; RE SEIU, LOCAL 
J APPILIATED WIDRITHE AR ORT Gol) Og shy Cae cece ee eee cen (Mar.) 324 


Certification - Bargaining Unit - Union making timely certification application and seeking to 
“carve out’ about a dozen employees holding two classifications in existing 85 person bar- 
gaining unit - Board finding union’s proposed bargaining unit not appropriate - Certifica- 
tion application dismissed 


PUBLIC SERVICE ALLIANCE OF CANADA; RE NEGOTIATIONS AND 
RESEARCH EMPLOYEES UNION; RE ALLIANCE EMPLOYEES’ UNION ..... (July) 1010 


Certification - Board finding that IATSE meeting all three statutory conditions to establish its 
craft status in respect of projectionists 


NIAGARA FALLS IMAX THEATRE AND/OR NIAGARA FALLS THEATRE VEN- 
TURE;REJATSE, LOCAL 173; RE BERNARD WILMER. 08.2 ae (Oct.) 1273 


Certification - Certification Where Act Contravened - Constitutional Law - Intimidation and 
Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional 
Question not complying with amended Courts of Justice Act - Board not permitting 
employer to raise constitutional challenge given late stage at which it was raised - Board 
finding that employer violating Act and true wishes of employees cannot be ascertained 
where employer holding captive audience meetings, engaging in poster campaign, making 
threats to economic benefits and job security, making various disparaging remarks about 
union, giving instructions on seeking return of union cards, initiating anti-union petition, 
and disciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.0.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ....... (Dec.) 1475 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Employee - Board finding lead hand, who was primary in-house organizer for union, to be 
“employee” within meaning of Act - Board determining that lay-offs of three bargaining 
unit members tainted by anti-union animus - Reinstatement with compensation ordered - 
Board certifying union under section 9.2 of the Act - Board directing distribution Board 
notice and directing that union be permitted to convene meeting of employees on company 
premises during normal working hours 


Z-LITE JENAMEES; RE AMALGAMATED CLOTHING AND TEXTILES WORK- 
ERS; UNION, APE CIO- CRG. 03. c denveasceies saan ate ttta- orec et eee (Feb.) 212 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Interference in Trade Unions - Remedies - Unfair Labour Practice - Board finding that 
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employer violating Act by removing in-plant organizer from work place for period of time 
and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES INC.; TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
AEB BISANIKING, srichs cures ssn eaucncee vee abet ts Remnelse enee kee (Apr.) 505 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Thunder Bay employer asserting inability to finance conduct of proceedings in Toronto and 
declining to attend hearing into union’s certification application and unfair labour practice 
complaint - Board explaining its travel policy in respect of “‘fast-track’”’ cases - On basis of 
uncontradicted evidence, Board finding employer in violation of Act in discharging key 
union organizer and known union supporter - Reinstatement ordered - Union certified 
under section 9.2 of the Act 


PRADE SERUTLE ED “RE URCW  LOGAL SL /Suractasteewstaosas4eeguetdone neater itentas: (Feb.) EZ2 


Certification - Change in Working Conditions - Employer asserting that various certification 
applications should be dismissed with a bar on basis of employer theory that union improp- 
erly using statutory freeze as organizing tool - Board not persuaded that bar appropriate - 
Union granted leave to withdraw two of the applications, Board dismissing third application 
and certificate issuing in respect of fourth application 


S & R CAR RENTALS TORONTO (CENTRAL) LTD.; RE UFCW, LOCAL 175 (Nov.) 1410 


Certification - Charges - Evidence - Intimidation and Coercion - Judicial Review - Membership 
Evidence - Natural Justice - Practice and Procedure - Board declining to receive into evi- 
dence certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of 
Procedure - Board declining to receive other proffered evidence offending collateral evi- 
dence rule - Board not satisfied that allegations that union organizers had attempted to 
obtain membership evidence through coercion substantiated - Certificate issuing - Employ- 
er’s reconsideration application dismissed - Employer applying for judicial review on vari- 
ous grounds, including allegation that Board’s decision not to receive evidence of allega- 
tions that had not been properly particularized violated rules of natural justice - Judicial 
review application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
SAMUEL OFOSU ANSAH AND OERBe rs tii0. cs ctcdes roan te evacanenenteseter tone tenan vane (Feb.) 230 


Certification - Charges - Evidence - Intimidation and Coercion - Membership Evidence - Board 
inquiring into reliability of union’s membership evidence following disclosure that 
employee who had signed union cards as “witness” had not seen employees sign the cards - 
Board satisfied on the evidence that there was no intention to mislead Board - Board satis- 
fied that employee who had countersigned cards was in position to confirm that the persons 
had signed the cards and wished to belong to the union - In all the circumstances, Board 
seeing no reason to reject cards submitted, nor to order representation vote - Board finding 
that charges of intimidation and coercion in collection of membership evidence not made 
out - Certificate issuing 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
SOU LTEC SIE: bare ME tar ne Roritees Ee er mn nD ts (Mar.) 290 


Certification - Charges - Evidence - Intimidation and Coercion - Membership Evidence - Union 
moving that Board not inquire into certain employee allegations of undue pressure and mis- 
representation during union’s organizing drive - Board satisfied that allegations of intimida- 
tion amounting to nothing more than persistence, perhaps exaggerated salesmanship, or 
insensitivity - Board finding no reason to discount membership evidence simply because 
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employees asked for union cards back and were refused - Board seeing no reason to direct 
representation vote - Certificate issuing 


TIM HORTON DONUTS, MARKET DRIVE DONUTS LTD., C.O.B. AS; RE USWA; 
RE GROUPJOE EMPLOYEES irs eees ie ius tote Setanta er anaes Paris dees eee creeds (Feb.) 


Certification - Charges - Fraud - Board declining to inquire into non-sign allegations following 


withdrawal by union of its certification application - Application dismissed 


CFM INC.; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION 
AND GENERAL WORKERS UNION OF CANADA (CAW-CANADA); RE OLSTEN 
SERVICES LIMITED to. ccctascect sigs cates cee tec oe ee ann nee ee Senne ene ee (June) 


Certification - Charges - Intimidation and Coercion - Membership Evidence - Employer alleging 


that membership evidence collected through threats to employees’ job security by former 
supervisor at workplace - Board not convinced that former supervisor’s encouragement of 
unionization casting doubt on voluntariness of membership evidence submitted - Certificate 
issuing 


VERSA SERVICES LTD.; RE CAW-CANADA; RE RETAIL WHOLESALE 
CANADA, CANADIAN SERVICE SECTOR DIVISION OF THE UNITED STEEL- 
WORKERS OF AMERICA, LOCAL 414; MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES CATERERS AND ALLIED EMPLOYEES LOCAL UNION NO. 


Certification - Charges - Intimidation and Coercion - Membership Evidence - Employer operating 


greenhouse near Thunder Bay - Union applying for certification in May when 13 members 
of bargaining unit employed - Employer asking Board to defer application and to hold rep- 
resentation vote in November at time when 35 to 40 employees to be employed performing 
seasonal work - Board satisfied that composition of bargaining unit on application date suf- 
ficiently representative - Board dismissing allegations of intimidation and coercion in collec- 
tion of membership evidence - Certificate issuing 


HILL’S GREENHOUSE LTD.; RE IWA-CANADA, LOCAL 2693; RE LOUISE 
MY LEY AHO 220 5 pO 8s 4G Dae 2 Wee oy oi. ah teat oe a Go see (July) 


Certification - Constitutional Law - Reconsideration - Employer’s business including operation of 


mustard seed elevators - Employer seeking reconsideration of decision certifying union on 
ground that labour relations of employer falling in federal jurisdiction - Board not accepting 
argument that elevators operated by employer equivalent to elevators declared to be works 
for the general advantage of Canada under Canada Grain Act in that they perform similar 
function and should therefore also be found within federal jurisdiction - Board satisfied that 
employer’s labour relations properly subject to provincial regulation - Reconsideration 
application dismissed 


G.S. DUNN & CO. LIMITED; RE TEAMSTERS LOCAL UNION NO. 879........ (Feb.) 


Certification - Construction Industry - Discharge - Discharge for Union Activity - Evidence - 


Membership Evidence - Interference in Trade Unions - Unfair Labour Practice - Board dis- 
missing allegation that employer flooded target bargaining unit with new employees solely 
for purpose of defeating certification application - Board applying Trades Qualification Act 
and finding two contested individuals to be registered sheet metal workers for purposes of 
certification application - Board not considering unsigned membership evidence submitted 
on behalf of single employee - Board directing representation vote - Board finding no con- 
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970 
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nection between certification application and employee’s lay-off - Unfair labour practice 
complaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
SIM Vie LOC AT OO dirten RaibtarahionGh cia uochie eas ovat diesen cites Aaeeeneetines darts ear se (Mar.) 272 


Certification - Construction Industry - Employer - Board finding that responding personnel agen- 
cies not the employers of electricians for whom union seeking bargaining rights 


DARE .PERSONNEDING. RE IBEW. LOCAL S86 sa. jncccsxc. csccnonmnanese. aolee eg Bact ae (July) 935 


Certification - Construction Industry - Evidence - Practice and Procedure - Board confirming 
authority of Officer to make procedural rulings regarding admissibility of evidence during 
an examination - Board finding no compelling reason to interfere with Officer’s decision to 
receive certain evidence and, accordingly, declining to do so 


DESOURDMPAVINGIRE TUDO BS LOCAL 193 ising cecnstone is ceneaeWemenercapemnn eee (Apr.) 5D 


Certification - Construction Industry - Membership Evidence - Petition - Pre-Hearing Vote - 
CLAC applying to displace Sheet Metal Workers’ union as bargaining agent for employer’s 
employees - Board rejecting Sheet Metal’s assertion that membership evidence filed by 
CLAC nullified by subsequent reaffirmations signed by employer’s employees - Reaffirma- 
tions having no effect on employees’ membership in CLAC and, accordingly, having no 
effect on CLAC’s level of membership support - Board also applying Knob Hill Farms case 
in determining that there is no place for change of heart documents in pre-hearing vote pro- 


ceeding 
COVERTITE EASTERN LIMITED; RE CLAC, CONSTRUCTION WORKERS 
LOCAISS ARE SM We LOGCAD Sin reiterates net enoat cor tenets sateen nace en saecaeeer (June) 729 


Certification - Construction Industry - Reconsideration - Employer applying for reconsideration 
and requesting “supplementary reasons” that would “‘fully canvass” the evidence - Applica- 
tion dismissed - Board not accepting that decision failed to indicate the evidence used to 
support the Board’s findings - Request for further reasons dismissed 


BRADSCOT CONSTRUCTION LIMITED, BRADSCOT LIMITED, BRADSCOT 
MANAGEMENT LIMITED, BRADSCOT NORTHERN LIMITED, BRADSCOT 
WESTERN LIMITED AND BRADSCOT (MCL) LTD., R.D. PAINTING, AND 
ALBERTO HENRIQUEZ PAINTING & DECORATING; RE PAT .................. (Oct.) 1246 


Certification - Construction Industry - Timeliness - Ironworkers’ union applying to represent its 
standard unit of ironworkers and apprentices - Employer submitting that ironworkers and 
all other employees represented by Machinists’ union and that relevant collective agree- 
ment making certification application untimely - Board holding that Machinists’ collective 
agreement not covering work in issue and not constituting bar to application - Certificates 
issuing 
DINGWELL’S MACHINERY & SUPPLY LIMITED; RE BSOIW, LOCAL 759...(Aug.) 1058 


Certification - Construction Industry - Union applying to represent bargaining unit of journeymen 
sheet metal workers - Board finding that certain individuals (whose Certificates of Qualifi- 
cation under Apprenticeship Act had lapsed for non-payment of fees) to be “journeymen 
sheet metal workers” and thus employees in the bargaining unit on the certification applica- 
tion date - Board agreeing with, but distinguishing decisions of the Board in O.J. Pipelines, 
P&M Electric and Gorf - Certificates issuing 


N C SHEET METAL, 2714744 CANADA INC. C.O.B.; RE LOCAL UNION 47 
SIN ret Re en eee te anwkacosteat nse eceansea testes cars sngniteunternadeasn tars eneebaha (Mar.) 333 
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Certification - Crown Employees Collective Bargaining Act - Termination - Association of Law 
Officers of the Crown (‘““ALOC’’) applying to represent articling students employed in 
Ontario Public Service - Board finding that articling students already represented by 
Ontario Public Service Employees Union (OPSEU) - Certification application dismissed as 
untimely - Board also dismissing application to terminate OPSEU’s bargaining rights in 
respect of articling students on ground that Act’s provisions regarding termination after vol- 
untary recognition not applying to designation of OPSEU as bargaining agent 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY MANAGEMENT 
BOARD OF CABINET, THE; RE ASSOCIATION OF LAW OFFICERS OF THE 
CROWNS RE AMPCEO} OP SB Ui pre ora cas aes os eee eee at ec eee (Dec.) 1424 


Certification - Employee - Union seeking to represent theatre’s stage employees - Board rejecting 
employer’s assertion that stage hands actually independent contractors and not “‘employ- 
ees” within meaning of the Act - Certificate issuing 


GRAND THEATRE CENTRE OF SUDBURY, 1085803 ONTARIO LIMITED C.O.B. 
AS; RE TAISE, LOCAL. 634. crc cczssir cc ocansnnian ene yatee-eattatet teatime ete heed (Dec.) 1433 


Certification - Employer operating chicken catching service out of owner’s home and employing 
25 persons as chicken catchers - Board finding employees to be employed in agriculture - 
Application dismissed 


NIAGARA POULTRY SERVICES, 570466 ONTARIO LTD., C.0.B. AS; RE UFCW, 
AFL, GIO CLG. Sis. ies LU 6 le, Sa ocr penicess Mer saitlas Wedd Bee (IN) 1396 


Certification - Employer Support - Membership Evidence - Petition - Practice and Procedure - 
Board rejecting submission that Board without jurisdiction to schedule certification case 
into “‘fast track” - Board rejecting argument that notice of application ought to have been 
given to Steelworkers’ union - Board rejecting submission that form of membership evi- 
dence submitted by union deficient - Board rejecting argument that Form A-4 Declaration 
Verifying Membership Evidence filed by union defective - Board rejecting bald and unpar- 
ticularized allegation that membership evidence tainted by involvement in campaign by per- 
son perceived to be member of management - Board not permitting objecting employees to 
file particulars on day of hearing - Board rejecting submission that it should attach signifi- 
cance to anti-union petition signed before union cards signed - Board accepting primacy of 
membership evidence filed and finding no reason to exercise its discretion to order repre- 
sentation vote - Certificate issuing 


R.J. RALPH AUTOMOTIVE LIMITED; RE COMMUNICATION, ENERGY & 
PAPERWORKERS UNION OF CANADA _ (CEP); RE GROUP OF 
EMPLOY BES i ocisisindi copead sauce ogteerabeae mer omnis earner Aorta eee ER gE (June) 851 


Certification - Evidence - Membership Evidence - Board finding that documentary evidence filed 
by union in form of authorizations for representation not establishing that employees are 
members or have applied to be members - Certification applications dismissed 


FAMOUS PLAYERSING] RE VATSES ieee ee eee (Apr.) 397 


Certification - Evidence - Membership Evidence - Petition - Practice and Procedure - Union filing 
new certification application on same date as Board decision granting leave to withdraw 
earlier application - Employer’s request that Board exercise its discretion under section 
105(3)(c) of the Act to refuse to entertain new certification application denied - Employer 
requesting that Board disclose whether any membership cards filed with new application 
signed by persons who had previously signed anti-union petition and submitting that union 
should be required to establish voluntariness of signatures on such cards - - Employer 
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request denied - Board not satisfied that petitions representing voluntary expression of 
employee wishes - Certificate issuing 


A-1 RENT-A-TOOL ONTARIO LTD.; RE USWA; RE GROUP OF 
AIOE Saini del My tt tao sir cad fac cage et one? ee tail (Jan.) 1 


Certification - Evidence - Membership Evidence - Petition - Pre-Hearing Vote - Union applying 
for certification and requesting pre-hearing vote under section 9 of the Act - Board earlier 
directing holding of pre-hearing representation vote over objection of employer - Employer 
submitting that Board without jurisdiction to conduct vote, count ballots or certify union - 
Board holding that documentary evidence indicating that employee applies for and accepts 
membership in trade union satisfies membership requirement in section 9 of the Act - 
Board further holding that, had it been required to decide the matter, documentary evi- 
dence in form of application for membership also satisfying requirement in section 9 - 
Board distinguishing between letter withdrawing support from union and one revoking 
union membership - Letters withdrawing support cannot have effect of dropping union’s 
level of membership so as to result in ballots cast in pre-hearing vote not being counted - 
Board directing that ballots be counted forthwith 


KNOB HILL FARMS LIMITED; RE TEAMSTERS LOCAL UNION 938; RE GROUP 
OPUBMP DO Y BES... ctacntsate acniaswois<oazteanguienasnses tle Mmnee teeta Oe las ee aantamny oot aaa (Mar.) 303 


Certification - Evidence - Membership Evidence - Practice and Procedure - Evidence before 
Board disclosing that individual whose name appeared as “witness” on union’s membership 
evidence did not actually see employees sign their cards - Board dismissing union’s motion 
that it not inquire further into matter as raising no prima facie case of misconduct or irregu- 
larity - Board, however, not agreeing that evidence before it making out prima facie case 
warranting inquiry into Form A-4 filed by union 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
EME OME Siete teenth, Cesta} ie tates taco uta. Sree ae (Feb.) 134 


Certification - Evidence - Membership Evidence - Pre-Hearing Vote - Board finding that mem- 
bership evidence stating that employee applying for membership and agreeing to be bound 
by union’s constitution satisfying statutory requirement in section 9 of the Act - Board 
adopting and applying decision in Knob Hill Farms case - Certificate issuing 


OTTAWA BOARD OF EDUCATION; RE EDUCATION SUPPORT STAFF ASSOCI- 
ALIONGRE GCUPE bOC ALS 1400 25 ict BGs pe Reataddia ann 5 Ava ogyteage dk eaeereay Ae (May) 663 


Certification - Judicial Review - Reconsideration - Representation Vote - Board finding ballot 
cast in representation vote spoiled where ballot marked with heavy ““X” in “No” circle and 
light oblique line in “Yes” circle - Certificate issuing - Employer applying for reconsidera- 
tion on ground that spoiled ballots should have been treated as “ballots cast’”’ within mean- 
ing of section 9.1 of Act - Issue raised for first time in reconsideration application - 
Employer offering no reason why argument on ballots cast not raised earlier - Board also 
noting its established case law to effect that spoiled ballots are not included within “ballots 
cast” - Reconsideration application dismissed - Employer’s application for judicial review 
dismissed by Divisional Court 


MAIDSTONE MANUFACTURING INC.; RE NATIONAL AUTOMOBILE, AERO- 


SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW CANADAPAND OLRE Stet te catatt tthe OS dete .caeee (Mar.) 388 


Certification - Laid-off employee attending course at employer’s expense on application date - 
Board holding that employee should be included on list of employees for purposes of the 
count - Board directing representation vote 


ORV FECTURES INGHUSWH ek he et (Jan.) 56 
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Certification - Membership Evidence - Petition - Timeliness - Board finding certain petitions 
untimely where they were received by Board after date on which certification application 
was sent by registered mail - Board finding other petition timely where request to transfer 
petition from earlier withdrawn certification application to new application post-dated new 
certification application date - Board rejecting argument that membership evidence insuffi- 
cient on grounds that cards failed to reflect witness to signature, that copy of membership 
evidence not forwarded to International union as required by union’s constitution, that 
membership applications failed to contain language showing commitment to be bound to 
union’s constitution, and that membership applications were confusing to employees - 
Board rejecting argument that membership evidence tainted by content of union’s corre- 
spondence to employees making reference to Labour Relations Board - Board rejecting 
argument that Form A-4 filed by union unsatisfactory - Interim certificate issuing in respect 
of one application 


OSHAWA.GROUP LIMITED: RE UFCW, ABL-CIO-CL Ge oo vactaijencien ee «an atn sere (Apr.) 


Certification - Natural Justice - Practice and Procedure - Application date and terminal date fall- 
ing within period of employer’s summer shut-down - Employer posting Form B-4 in work- 
place as directed but, in view of shut-down, employees not receiving notice of application 
prior to terminal date - Board rejecting employer’s argument that application void ab initio, 
but directing that terminal date be extended 


OLY MBUS PLASTICS LEDs REGU AW (cas seeks osc cae eee cee ee (Aug.) 


Certification - Practice and Procedure - Board scheduling inquiry into non-sign allegation in con- 
nection with union’s certification application - Union seeking leave to withdraw certifica- 
tion application on eve on hearing, and later that day filing new certification application - 
Employer opposing withdrawal of first application - Employer seeking to have matter pro- 
ceed and (given its understanding of union’s level of membership support) to have Board 
direct representation vote - Board dismissing union’s first certification application 


DUTCH BOY FOOD MARKETS (WEBER STREET), OSHAWA GROUP LIMITED, 
GO Bi AS) RE UPCWru eels ol crus We Se Sta Oe Aan ee eee coe aena ane Ne, (Aug.) 


Certification - Pre-Hearing Vote - Board rejecting submission of intervenor in certification appli- 
cation to postpone pre-hearing vote - Board noting that a representation vote should be 
taken as quickly as is reasonably feasible and practicably convenient for the principal par- 
ties, being the applicant trade union and the responding employer 


QUEEN’S UNIVERSITY AT KINGSTON; RE QUEEN’S UNIVERSITY FACULTY 
ASSOCIATION, RE THOMAS HARRIS AND OTHERS a iacc-th--aantesnemen ad (Sept.) 


Certification - Pre-Hearing Vote - Timeliness - Board concluding that Social Contract Act not 
rendering raiding union’s application for certification untimely - Board directing that ballots 
cast in representation vote be counted 


THE GOVERNING COUNCIL OF THE UNIVERSITY OF TORONTO; RE OPSEU; 
RE INTERNATIONAL UNION, UNITED PLANT GUARD WORKERS OF AMER- 
ICAS LOCAL 106) nscte coc: es tenn aan ee ere de eee (Jan.) 


Certification - Trade Union - Trade Union Status - Steelworkers’ union applying for certification 
at workplace with employees’ association - Union arguing that association not a “trade 
union” within meaning of the Act and that Board should certify Steelworkers’ without rep- 
resentation vote - Employees’ association having twenty-year history of negotiating agree- 
ments with employer setting out terms and conditions of employment, but association hav- 
ing no constitution and no members - Board finding that association not a trade union - 
Certificate issuing 


KUBOTA METAL CORPORATION FAHRAMET DIVISION; RE USWA; RE 
EMPLOYEES’ ASSOCIATION COMMITTEE OF KUBOTA. ...........:00..00ccs000e (Apr.) 


477 


1123 


1065 


1213 


71 


467 


Ede 


Certification Where Act Contravened - Certification - Constitutional Law - Intimidation and 
Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional 
Question not complying with amended Courts of Justice Act - Board not permitting 
employer to raise constitutional challenge given late stage at which it was raised - Board 
finding that employer violating Act and true wishes of employees cannot be ascertained 
where employer holding captive audience meetings, engaging in poster campaign, making 
threats to economic benefits and job security, making various disparaging remarks about 
union, giving instructions on seeking return of union cards, initiating anti-union petition, 
and disciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.O.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ....... (Dec.) 1475 


Certification Where Act Contravened - Certification - Discharge - Discharge for Union Activity - 
Employee - Board finding lead hand, who was primary in-house organizer for union, to be 
“employee” within meaning of Act - Board determining that lay-offs of three bargaining 
unit members tainted by anti-union animus - Reinstatement with compensation ordered - 
Board certifying union under section 9.2 of the Act - Board directing distribution Board 
notice and directing that union be permitted to convene meeting of employees on company 
premises during normal working hours 


Z-LITE JENAMEES; RE AMALGAMATED CLOTHING AND TEXTILES WORK- 
ERS“ WNIONS-AFIZ-CIO-CLG) Sista AHR Oa Satis ete a aah ened cla ee salons (Feb.) 212 


Certification Where Act Contravened - Certification - Discharge - Discharge for Union Activity - 
Interference in Trade Unions - Remedies - Unfair Labour Practice - Board finding that 
employer violating Act by removing in-plant organizer from work place for period of time 
and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES INC.; TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
ING A PAR NIKING he ie een os eine nak eae an ne are ada vat (Apr.) 505 


Certification Where Act Contravened - Certification - Discharge - Discharge for Union Activity - 
Thunder Bay employer asserting inability to finance conduct of proceedings in Toronto and 
declining to attend hearing into union’s certification application and unfair labour practice 
complaint - Board explaining its travel policy in respect of “fast-track” cases - On basis of 
uncontradicted evidence, Board finding employer in violation of Act in discharging key 
union organizer and known union supporter - Reinstatement ordered - Union certified 
under section 9.2 of the Act 


FRADE’S FRUIT LTD.; RE UFCW, LOCAL 175 .............ccescnscooesenonereewecenoeees (Feb.) 122 


Change in Working Condition - Unfair Labour Practice - Board finding that certain changes made 
to employee benefit plans, including splitting of employee group into two pools for purpose 
of assessing claims experience and premium cost, violating statutory freeze 


THE BRICK WAREHOUSE CORPORATION; RE SEU, LOCAL 268 AFFILIATED 
WITH THE’S.£-LU WAP. OF 1, C.LOY AND GIL. Ce Wii. ten aan artenens eggs yee eens. (Apr.) 545 


Change in Working Conditions - Certification - Employer asserting that various certification 
applications should be dismissed with a bar on basis of employer theory that union improp- 
erly using statutory freeze as organizing tool - Board not persuaded that bar appropriate - 
Union granted leave to withdraw two of the applications, Board dismissing third application 
and certificate issuing in respect of fourth application 


S & RCAR RENTALS TORONTO (CENTRAL) LTD.; RE UFCW, LOCAL 175 (Nov.) 1410 
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Change in Working Conditions - Unfair Labour Practice - Board finding that employer’s discon- 
tinuation of short term benefits payable to laid off employee contrary to disability plan and 
violating statutory freeze 


PEMBROKE CIVIC -HOSPITAD ss REGS WA cass scehctitats geeks wen ecto se oes eres (Dec.) 


Change in Working Conditions - Unfair Labour Practice - Board rejecting union’s claim that 
“freeze” obliging employer to give certain bargaining unit members 3 per cent wage 
increase, as result of “promise” allegedly in place when union applied for certification - 
Application dismissed 


THE OTTAWA PUBLIC LIBRARY BOARD; RE THE OTTAWA-CARLETON PUB- 
LIC- EMPLOYEES UNION; LOCAL O03 iio nesesca-ns 000s tna cs nine ape Ree ane Ae? (Mar. ) 


Charges - Adjournment - Certification - Employer Support - Evidence - Intimidation and Coer- 
cion - Judicial Review - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into ‘‘fast 
track”’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 


opportunity to make submissions to the Chair, and depriving objecting employees’ of right . 


to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
ANDTHE OLRBC)). tetany ee ee hee me (May) 


Charges - Adjournment - Certification - Employer Support - Evidence - Intimidation and Coer- 
cion - Membership Evidence - Board explaining decision to have vice-chair sit alone to hear 
and determine certification application where parties requesting inclusion of Board Mem- 
bers on panel - Board explaining decision not to adjourn hearing in order to provide further 
notice to objecting employees who had failed to attend hearing - Board declining to hear 
evidence of alleged managerial involvement in organizing campaign on ground that facts 
pleaded not disclosing prima facie case for application of section 13 of the Act - Board not 
persuaded that union membership evidence obtained through misrepresentation as alleged 
by employer - Certificate issuing 


CONSUMERS DISTRIBUTING: RE US W Aven ayes acer eater ee (Mar.) 


Charges - Agricultural Labour Relations Act - Certification - Membership Evidence - Employer 
objecting to jurisdiction of the Board on grounds that agricultural industry division alleg- 
edly not designated in manner contemplated by Agricultural Labour Relations Act - Objec- 
tion dismissed - Board also dismissing objection to reliability of membership evidence sub- 
mitted by union - Certificate issuing 


HIGHLINE PRODUCE LIMITED; RE UFCW; RE THERESA SARKIS ........... (June) 


Charges - Certification - Evidence - Intimidation and Coercion - Judicial Review - Membership 
Evidence - Natural Justice - Practice and Procedure - Board declining to receive into evi- 
dence certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of 
Procedure - Board declining to receive other proffered evidence offending collateral evi- 
dence rule - Board not satisfied that allegations that union organizers had attempted to 
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obtain membership evidence through coercion substantiated - Certificate issuing - Employ- 
er’s reconsideration application dismissed - Employer applying for judicial review on vari- 
ous grounds, including allegation that Board’s decision not to receive evidence of allega- 
tions that had not been properly particularized violated rules of natural justice - Judicial 
review application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
Sa MUR OFOSUZANSAH AND OURB? a. eon ee ee (Feb.) 230 


Charges - Certification - Evidence - Intimidation and Coercion - Membership Evidence - Board 
inquiring into reliability of union’s membership evidence following disclosure that 
employee who had signed union cards as ‘‘witness” had not seen employees sign the cards - 
Board satisfied on the evidence that there was no intention to mislead Board - Board satis- 
fied that employee who had countersigned cards was in position to confirm that the persons 
had signed the cards and wished to belong to the union - In all the circumstances, Board 
seeing no reason to reject cards submitted, nor to order representation vote - Board finding 
that charges of intimidation and coercion in collection of membership evidence not made 
out - Certificate issuing 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
BON ETS eae ren sees Seon. aa ares eA ah ORE hati hand ace ak a ta em eae (Mar.) 290 


Charges - Certification - Evidence - Intimidation and Coercion - Membership Evidence - Union 
moving that Board not inquire into certain employee allegations of undue pressure and mis- 
representation during union’s organizing drive - Board satisfied that allegations of intimida- 
tion amounting to nothing more than persistence, perhaps exaggerated salesmanship, or 
insensitivity - Board finding no reason to discount membership evidence simply because 
employees asked for union cards back and were refused - Board seeing no reason to direct 
representation vote - Certificate issuing 


TIM HORTON DONUTS, MARKET DRIVE DONUTS LTD., C.O.B. AS; RE USWA; 
IVER) UGH GG ALE) Gil nh Hal ON Gol eh aaa MEM ea rel rei apie ge nO eee HS (Feb.) 187 


Charges - Certification - Fraud - Board declining to inquire into non-sign allegations following 
withdrawal by union of its certification application - Application dismissed 


CFM INC.; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION 
AND GENERAL WORKERS UNION OF CANADA (CAW-CANADA); RE OLSTEN 
ee Rey ee SUI eae a, on Nib Mie S, sadinnwee dene a'sn that iat aiile week Cath aahe (June) 725 


Charges - Certification - Intimidation and Coercion - Membership Evidence - Employer alleging 
that membership evidence collected through threats to employees’ job security by former 
supervisor at workplace - Board not convinced that former supervisor’s encouragement of 
unionization casting doubt on voluntariness of membership evidence submitted - Certificate 
issuing 


VERSA SERVICES LTD.; RE CAW-CANADA; RE RETAIL WHOLESALE 
CANADA, CANADIAN SERVICE SECTOR DIVISION OF THE UNITED STEEL- 
WORKERS OF AMERICA, LOCAL 414; MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES CATERERS AND ALLIED EMPLOYEES LOCAL UNION NO. 
O47 ene ae Re ely Bears ce oath a das SY ie oe oats oe Sad eacu ede bso Midepcs oa dav anadeapavedeagy ens (Jan.) 79 


Charges - Certification - Intimidation and Coercion - Membership Evidence - Employer operating 
greenhouse near Thunder Bay - Union applying for certification in May when 13 members 
of bargaining unit employed - Employer asking Board to defer application and to hold rep- 
resentation vote in November at time when 35 to 40 employees to be employed performing 
seasonal work - Board satisfied that composition of bargaining unit on application date suf- 
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ficiently representative - Board dismissing allegations of intimidation and coercion in collec- 
tion of membership evidence - Certificate issuing 


HILL’S GREENHOUSE LTD.; RE IWA-CANADA, LOCAL 2693; RE LOUISE 
MY TEV ARO, sata tere Ont Oni MONS ohn coarser e tece tse eee eee ae (July) 


Charter of Rights and Freedoms - Constitutional Law - Construction Industry - Ontario Construc- 


tion Secretariat bringing complaint against Labourers’ union and Sheet Metal Workers’ 
union for failure to remit payments to it contrary to section 155 of the Act - Responding 
unions asserting that section 155 of the Act and O.Reg.187/93 unconstitutional and ought 
not to be enforced by the Board - Board finding amendment to Labour Relations Act and 
regulation made thereunder creating Ontario Construction Secretariat constitutionally 
within authority of province 


ONTARIO CONSTRUCTION SECRETARIAT; RE LIUNA; RE SMW.............. (May) 


Collective Agreement - Abandonment - Accreditation - Bargaining Rights - Construction Indus- 


try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “F’’ in connection with 1975 accreditation of Electrical Contractor 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Motions Court judge granting order compelling attendance of chair vice-chair and registrar 
before special examiner to obtain information respecting Board procedures - Motion to 
produce various reports and documents dismissed - Full panel of Divisional Court allowing 
appeal and setting aside order of motions court judge - Court of Appeal dismissing motion 
for leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED: RE OLRB-AND IBEW; LOCAL 804s ivuneadcere eee (Jan.) 


Collective Agreement - Abandonment - Accreditation - Bargaining Rights - Construction Indus- 


try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F”’ in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 


Collective Agreement - Bargaining Rights - Certification - Construction Industry - Employer Sup- 


port - CLAC intervening in certification application brought by IOUE to assert existence of 
collective agreement between it and employer as bar to application - Board not accepting 
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submission that failure of CLAC to file membership evidence fatal to its ability to discharge 
onus under section 61 of the Act that it was entitled to represent employees in the bargain- 
ing unit at the time that it made collective agreement with employer - Board satisfied that 
majority vote in favour of accepting proposed collective agreement signifying employees’ 
willingness to have CLAC represent them - Board satisfied that CLAC not receiving 
employer support such that agreement entered into should not be considered to be collec- 
tive agreement for purposes of the Act - Application dismissed 


GISBORNE DESIGN SERVICES LTD.; RE IUOE, LOCAL 793; RE CLAC ...... (June) 796 


Collective Agreement - Bargaining Rights - Sale of a Business - IATSE alleging sale of a business 
from Ontario Place Corporation (OPC) to MCA Concerts Canada - Board determining that 
agreement between IATSE and OPC not a collective agreement, and that IATSE and OPC 
not having collective bargaining relationship - Application dismissed 


ONTARIO PLACE CORPORATION AND MCA CONCERTS CANADA: RE IATSE, 
LOCAISG! Se FU BEN-Oh5. Sey ANiter ihenes enh i he Siren (June) 840 


Collective Agreement - Construction Industry - Construction Industry Grievance - Duty of Fair 
Representation - Duty to Bargain in Good Faith - Settlement - Trusteeship - Unfair Labour 
Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Association 
(“ISCA”’) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA”); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, IVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
GIHERIRELEVANTMWORKERS 0 he ee (Aug.) 1082 


Collective Agreement - Construction Industry - Members of Carpenters’ local in Kingston area 
giving local union mandate to offer contractors concession to work at 85% of wage rate set 
out in ICI agreement - Objecting members filing complaint alleging violation of section 148 
of the Act - EBAs subsequently authorizing and validating agreements concluded between 
contractors and local union in Kingston area - Authorization by EBAs effectively amending 
collective agreement- Complaint dismissed 


UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
LOCAL 249; RE WILLIAM MACDONALD AND EDWARD KENNEDY ......... (Apr.) 565 


Collective Agreement - Duty to Bargain in Good Faith - Practice and Procedure - Remedies - 
Unfair Labour Practice - Union claiming that employer violating its duty to bargain in good 
faith by refusing to sign collective agreement following vote by employees accepting 
employer’s ‘‘final offer’ - Employer failing to file response prior to commencement of hear- 
ing - Board applying Rule 19 and deeming employer to have accepted all of the facts stated 
in application - Board deciding case on material before it without necessity of hearing evi- 
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dence - Application allowed and employer directed to sign collective agreement ratified by 
bargaining unit 


K.& SON MAINTENANCE CQO, INC.; RE.UPCW, LOCAE 175 casje.2e.-ssaeep te 20g (Aug. ) i121 


Combination of Bargaining Units - Bargaining Rights - Bargaining Unit - Union applying to com- 
bine newly certified maintenance unit with pre-existing unit of drivers and craft unit of 
pressmen - Board not accepting employer’s submission that section 6(3) of the Act regard- 
ing certification of craft units preventing Board from combining craft and non-craft units - 
Application allowed 


WINDSOR STAR, THE, A DIVISION OF SOUTHAM INC.; RE THE GRAPHIC 
COMMUNICATIONS INTERNATIONAL UNION LOCAL N-1....0.. (May) 714 


Combination of Bargaining Units - Bargaining Unit - Bargaining Rights - Termination - Timeli- 
ness - Petition - Practice and Procedure - Three weeks following union’s application to com- 
bine existing full-time and part-time bargaining units, employee in full-time unit filing appli- 
cation to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET I.G.A.; RE UFCW, 
LOCAL 17S LOR nee ce a a, eee” ee eee nee Gee (Feb.) 166 


Combination of Bargaining Units - Bargaining Unit - Board earlier directing that bargaining units 
be combined, but reserving on effective date of its order where bargaining units in various 
stages of bargaining and union having commenced strike in one of the units - Board direct- 
ing that bargaining units be combined forthwith 


ZELLERS.ING.UREAU EC Wel OC Ae eet ee ve noe rete ae (June) 903 


Combination of Bargaining Units - Bargaining Unit - Board in earlier decision finding that moni- 
toring of other employees by security officers employed by municipality raising real possi- 
bility of conflict of interest if security officers included in municipality’s full-time bargaining 
unit - Union now seeking to combine newly certified bargaining unit of security officers 
with existing full-time bargaining unit - Board not prepared to grant application where stat- 
utory preconditions outlined in section 6(6) of the Act are met - Application to combine 
bargaining units dismissed 


THE MUNICIPALITY OF METROPOLITAN TORONTO; RE CUPE, LOCAL 
TORRE ae eA AT vy Ah) SAU ey CR ee a See ieee ne eee (Feb.) 182 


Combination of Bargaining Units - Bargaining Unit - Certification - OPSTF seeking to represent 
bargaining unit composed of certain program supervisors and lead instructors employed by 
school board - OPSTF already representing bargaining unit composed of other lead instruc- 
tors - OPSTF seeking to combine new bargaining unit with previously certified bargaining 
unit -Board directing that bargaining units be combined 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE OPSTF ... (July) 923 


Combination of Bargaining Units - Bargaining Unit - Employer applying to combine bargaining 
units of stationary engineers and maintenance workers - Board not accepting responding 
party’s argument that bargaining units in question represented by separate locals of national 
union - Board dismissing objection to its jurisdiction to combine the units 


CARLETON UNIVERSITY: RE -CUPE css ocsonct aurea er aceteneatne ieee en ae (Aug.) 1055 
Combination of Bargaining Units - Bargaining Unit - Remedies - Board earlier combining newly 


certified service technician bargaining unit in Sudbury with pre-existing service technician 
bargaining unit in southern Ontario - Union and employer agreeing on how to integrate the 
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bargaining units, except for issue of wages - Parties returning to Board for its direction 
under subsection 7(5) of the Act - Board directing that Sudbury employees receive annual 
wage increases of 4 percent in 1993 and 1994 


PRS Eyre oN IOAN TNC RES AMA opt ocr thi aay epee tea Ae A Ae ees ot a oe (Mar.) 338 


Combination of Bargaining Units - Bargaining Unit - Remedies - Board in earlier decision direct- 
ing combination of employer’s “parts” and ‘‘manufacturing” bargaining units and remain- 
ing seized with respect to remedial issues - Employer and union subsequently asking Board 
to determine unresolved seniority integration issue under section 7(5) of the Act - Board 
directing that seniority lists be ‘“dovetailed” and that employees of both former “‘parts’” and 
“manufacturing” bargaining units be credited with seniority from date of hire with the 
employer 


FMG TIMBERJACK INC.; RE GLASS, MOLDERS, POTTERY, PLASTICS & 
ALLIED WORKERSINTERNATIONAL.UNION oo vcsgiacs canascnterteeiens aagameenea sey (Feb.) 1 be 


Combination of Bargaining Units - Bargaining Unit - Union applying to combine bargaining units 
of cleaners and maintenance workers - Board not accepting employer’s submission that in 
exercising its discretion under section 7 of the Act, Board ought to take into account 
changed labour relations environment caused by government’s stated intention to revoke 
Bill 40 - Application allowed 


HAMILTON-WENTWORTH ROMAN CATHOLIC SEPARATE SCHOOL BOARD; 
RE EAA DOA TB is wash ay act ialh atts ORR at OR Ree nee ai inns Ata oa Rae ter (Sept.) 1205 


Combination of Bargaining Units - Bargaining Unit - Union applying to combine editorial 
employees bargaining unit with bargaining unit of part-time mailroom employees - Applica- 
tion allowed 


THE SPECTATOR, A DIVISION OF SOUTHAM INC.; RE COMMUNICATIONS, 
ENERGY AND PAPERWORKERS UNION, LOCAL 87-M, SOUTHERN ONTARIO | 
RE GEA RuG CIID ireu Annis Or aan eae ate oi eer eee ae (Apr.) 559 


Combination of Bargaining Units - Bargaining Unit - Union seeking to combine 10 retail store 
bargaining units located throughout province - Bargaining units in various stages of bargain- 
ing, with no-board reports having issued in two of the units and the union having com- 
menced a strike in one of the units - Board rejecting employer’s submission that Board hav- 
ing no jurisdiction to combine bargaining units where one of units sought to be combined 
subject of notice to bargain - Board directing that the bargaining units be combined, but 
reserving on effective date of order - Registrar directed to schedule hearing to receive par- 
ties’ submissions regarding appropriate date on which order should come into force 


ZEEE RSANGs REMC ECW + BOCA 17 5C J Abtenrtnnneegr eeeoed ss Dette ones dashe cote eas (Apr.) 568 


Combination of Bargaining Units - Bargaining Unit - Union seeking to combine separate press 
and mailroom craft bargaining units of newspaper publisher - Employer submitting that 
craft bargaining units cannot be combined - Board applying Windsor Star case and combin- 
ing the units - Application granted 


METROLAND PRINTING, PUBLISHING & DISTRIBUTING LTD.; RE GRAPHIC 
COMMUNICATIONS INTERNATIONAL UNION, LOCAL 500M................::06 (July) 986 


Consent to Prosecute - Duty of Fair Representation - School Boards and Teachers Collective 
Negotiations Act - Unfair Labour Practice - Applicant asserting that processing and resolu- 
tion of policy grievance having negative impact on her and amounting to repudiation of col- 
lective agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
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Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


AIKTAORITWA; RE O:S.S. Bo cecteasmaiseeentes sarc vat erean a tareiaren tance ser eaten aver eaawe te (Oct.) 1239 


Constitutional Law - Abandonment - Bargaining Rights - Construction Industry - Construction 
Industry Grievance - Board finding constitutional issue raised by employer to be res 
judicata - Fact that there was little contact between union and employer or its employees, or 
fact that grievances were not filed in all instances of violation of collective agreement (in 
absence of unambiguous evidence that union knew or reasonably ought to have known of 
those violations and did nothing) insufficient to warrant finding that union abandoned bar- 
gaining rights - Board finding that essential element of estoppel established in relation to 
both conduct of local union filing grievance and the employee bargaining agency and other 
ABAs holding bargaining rights for employer’s employees - Board deciding that notice 
bringing estoppel to an end coming with Board’s decision - Board dismissing grievance but 
declaring that employer bound to recognize union’s bargaining rights and bound to existing 
provincial agreement 


TORONFO'DOMINION BANK: CTA, COCAL 785-2 stss-arecetns sie eee ee eee (May) 686 


Constitutional Law - Bargaining Rights - Lock-Out - Strike - Strike Replacement Workers - 
Trade Union - Unfair Labour Practice - American League and National League of Profes- 
sional Baseball Clubs locking-out umpires represented by Association of Major League 
Umpires throughout United States and Canada - Board finding that umpires working in 
Toronto “employees” within meaning of Labour Relations Act, umpires’ organization to 
be “trade union” within meaning of the Act, and that umpires’ organization holding bar- 
gaining rights for umpires under Labour Relations Act - Board declaring lock-out of 
umpires in Ontario unlawful because parties failed to go through compulsory statutory con- 
ciliation process - Employment of replacement umpires likewise declared unlawful as con- 
trary to section 73.1 of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALLELAYERS ASSOCIA LIONS ec n ree eae asta sce tee (Apr.) 540 


Constitutional Law - Bargaining Unit - Certification - Board determining that employer’s primary 
business not that of a common carrier, despite holding of common carrier license - Board 
finding that employer’s labour relations falling within provincial jurisdiction - Union apply- 
ing for certification and proposing bargaining unit composed of drivers and drivers helpers - 
Employer asserting that bargaining unit should include warehouse personnel - Board deter- 
mining that unit proposed by union not appropriate 


PEPSL-COLA CANADA ETD TU SW fice cast nie ce ee eae gerne eee tamer (Aug.) 1131 


Constitutional Law - Certification - Certification Where Act Contravened - Intimidation and 
Coercion - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional 
Question not complying with amended Courts of Justice Act - Board not permitting 
employer to raise constitutional challenge given late stage at which it was raised - Board 
finding that employer violating Act and true wishes of employees cannot be ascertained 
where employer holding captive audience meetings, engaging in poster campaign, making 
threats to economic benefits and job security, making various disparaging remarks about 
union, giving instructions on seeking return of union cards, initiating anti-union petition, 
and disciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.O.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ....... (Dec.) 1475 


Constitutional Law - Certification - Reconsideration - Employer’s business including operation of 
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mustard seed elevators - Employer seeking reconsideration of decision certifying union on 
ground that labour relations of employer falling in federal jurisdiction - Board not accepting 
argument that elevators operated by employer equivalent to elevators declared to be works 
for the general advantage of Canada under Canada Grain Act in that they perform similar 
function and should therefore also be found within federal jurisdiction - Board satisfied that 
employer’s labour relations properly subject to provincial regulation - Reconsideration 
application dismissed 


G.S. DUNN & CO. LIMITED; RE TEAMSTERS LOCAL UNION NO. 879........ (Feb.) 128 


Constitutional Law - Charter of Rights and Freedoms - Construction Industry - Ontario Construc- 
tion Secretariat bringing complaint against Labourers’ union and Sheet Metal Workers’ 
union for failure to remit payments to it contrary to section 155 of the Act - Responding 
unions asserting that section 155 of the Act and O.Reg.187/93 unconstitutional and ought 
not to be enforced by the Board - Board finding amendment to Labour Relations Act and 
regulation made thereunder creating Ontario Construction Secretariat constitutionally 
within authority of province 


ONTARIO CONSTRUCTION SECRETARIAT; RE LIUNA; RE SMW............. (May) 655 


Constitutional Law - Construction Industry - Jurisdictional Dispute - Labourers’ union and Car- 
penters’ union disputing assignment of certain work in respect of construction of bridge 
across St. Clair River between USA and Canada - Board not accepting Carpenters’ submis- 
sion that construction of bridge in issue falling within federal labour relations jurisdiction - 
Board declining to disturb assignment of work made to Carpenters 


PCL CONSTRUCTION LIMITED, PCL CIVIL CONSTRUCTORS (CANADA) INC., 
PCL CONSTRUCTORS INC., PCL CONSTRUCTORS EASTERN _INC., 
PCL/MCCARTHY, A JOINT VENTURE, CJA, LOCAL 1256; RE LIUNA, LOCAL 
11,555 Yasar tae Ol I PER VOR Te APS eR Otro ER MR ERT AA ls (Aug.) Li27 


Constitutional Law - Interim Relief - Remedies - Employer operating mail sorting operation as 
part of network of companies providing private mail and courier service through North 
America - Board finding that employer’s labour relations falling within federal jurisdiction - 
Application for interim relief dismissed 


TANAT CANADA, A DIVISION OF G.D. EXPRESS WORLDWIDE CANADA INC. ; 
RE 'CANADIANUNION OF POSTAL WORKERS») jiii stairs vant esaddcenas Gaeee eames (Apr.) 534 


Constitutional Law - Reference - Board not convinced that meal catering an inherent part of 
operating an airline, nor that federal regulation of catering employees’ labour relations 
essential to federal regulation of aeronautics - Board advising Minister that labour relations 
between union and airline caterer employer falling within provincial jurisdiction 


CATERAIR CHATEAU CANADA LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND IMPLEMENT WORKERS UNION OF CANADA (C.A.W.) AND 
TUR eB, OOM ENTICED et eae neck eee Sie CNN ARR POPS RED Veet (May) 633 


Constitutional Law - Sale of a Business - Related Employer - Whether labour relations of appli- 
cant falling within federal or provincial jurisdiction - Applicant engaged in farm input and 
grain merchandising business - Board not persuaded that operation of grain elevators, silos, 
retail store and other operations at particular site sufficiently integrated into operation of 
feed mill and feed warehouse situated there so as to be to be subject to federal regulation - 
Work of employees at other sites not sufficiently integrated with operation of various fed- 
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eral works situated there to fall within federal jurisdiction - Board concluding that it has 
constitutional jurisdiction to hear merits of application 


LA CO-OPERATIVE DE POINTE-AUX-ROCHES, 1015195 ONTARIO LIMITED 
AND CHARLES DESMARAIS; RE UFCW, LOCAL 278W, AND CJA, LOCAL 3054; 
RE UNITED CO-OPERATIVE OF ONTARIO AND UCO PETROLEUM INC.; RE 
GROUP OB EMPLOY ERS ir ccc tics cides tee eine cee aa ee een a (Feb.) 


Construction Industry - Abandonment - Accreditation - Bargaining Rights - Collective Agree- 


ment - Construction Industry Grievance - Employer Support - Judicial Review - Natural 
Justice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “F”’ in connection with 1975 accreditation of Electrical Contractor 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial IC] agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Motions Court judge granting order compelling attendance of chair vice-chair and registrar 
before special examiner to obtain information respecting Board procedures - Motion to 
produce various reports and documents dismissed - Full panel of Divisional Court allowing 
appeal and setting aside order of motions court judge - Court of Appeal dismissing motion 
for leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB AND IBEW, LOCAL 894 2200.5... coo sci cscecseeeee (Jan.) 


Construction Industry - Abandonment - Accreditation - Bargaining Rights - Collective Agree- 


ment - Construction Industry Grievance - Employer Support - Judicial Review - Natural 
Justice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
BOA oa ese Baide hatte uGeatecee dae e erie Raate dee ee an 6 oe eee oe ne a (Dec.) 


Construction Industry - Abandonment - Bargaining Rights - Constitutional Law - Construction 


Industry Grievance - Board finding constitutional issue raised by employer to be res 
judicata - Fact that there was little contact between union and employer or its employees, or 
fact that grievances were not filed in all instances of violation of collective agreement (in 
absence of unambiguous evidence that union knew or reasonably ought to have known of 
those violations and did nothing) insufficient to warrant finding that union abandoned bar- 
gaining rights - Board finding that essential element of estoppel established in relation to 
both conduct of local union filing grievance and the employee bargaining agency and other 
ABAs holding bargaining rights for employer’s employees - Board deciding that notice 
bringing estoppel to an end coming with Board’s decision - Board dismissing grievance but 
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declaring that employer bound to recognize union’s bargaining rights and bound to existing 
provincial agreement 


TORONTO DOMINION BANK: CIA, LOCAL 785 crak. csv tages ats ssrayiowr esas (May) 686 


Construction Industry - Accreditation - Bargaining Unit - Practice and Procedure - Residential 
Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting ‘“‘employer date” and 
directing that employers listed on Schedules ‘‘E” and ‘“‘F” receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
LABOUR BUREAU; ONTARIO FORMWORK ASSOCIATION; RESIDENTIAL 
FRAMING ASSOCIATION; AND ONTARIO CONCRETE & DRAIN CONTRAC- 
RSPAS SOCIATION tev ataga nc set teal pe tis4 kk aes ecash the tncads | oane toa teen nrine ago (Dec.) 1471 


Construction Industry - Adjournment - Certification - Practice and Procedure - Board Officer 
conducting examination into dispute over list and composition of bargaining unit - Counsel 
seeking adjournment following examination-in chief of witness on ground that he was taken 
by surprise by evidence, and asking that Board rule on request - Board explaining impor- 
tance of Board Officer examination process and observing that Board Officer in best posi- 
tion to rule on requests for adjournments and other procedural matters - Accordingly, as a 
general proposition, Board will uphold the Officer’s procedural directions, absent a com- 
pelling reason to do otherwise - Board finding no compelling reason in this case not to con- 
firm Officer’s decision directing counsel to commence cross-examination forthwith 


DESOURDY 1949 PAVING ING RE LIUINA LOCAL 527], occas pupoctts omhuudsacccgee (Jan.) 12 


Construction Industry - Bargaining Rights - Certification - Collective Agreement - Employer Sup- 
port - CLAC intervening in certification application brought by IOUE to assert existence of 
collective agreement between it and employer as bar to application - Board not accepting 
submission that failure of CLAC to file membership evidence fatal to its ability to discharge 
onus under section 61 of the Act that it was entitled to represent employees in the bargain- 
ing unit at the time that it made collective agreement with employer - Board satisfied that 
majority vote in favour of accepting proposed collective agreement signifying employees’ 
willingness to have CLAC represent them - Board satisfied that CLAC not receiving 
employer support such that agreement entered into should not be considered to be collec- 
tive agreement for purposes of the Act - Application dismissed 


GISBORNE DESIGN SERVICES LTD.; RE IUOE, LOCAL 793; RE CLAC ...... (June) 796 


Construction Industry - Certification - Discharge - Discharge for Union Activity - Evidence - 
Membership Evidence - Interference in Trade Unions - Unfair Labour Practice - Board dis- 
missing allegation that employer flooded target bargaining unit with new employees solely 
for purpose of defeating certification application - Board applying Trades Qualification Act 
and finding two contested individuals to be registered sheet metal workers for purposes of 
certification application - Board not considering unsigned membership evidence submitted 
on behalf of single employee - Board directing representation vote - Board finding no con- 
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nection between certification application and employee’s lay-off - Unfair labour practice 
complaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.0O.B. AS; RE 
SMW jLOCALI SO) Rice ee area etch eerie rect Belarc oso aae REEL. ots oe eee Ce iy ee (Mar.) 


Construction Industry - Certification - Employer - Board finding that responding personnel agen- 


cies not the employers of electricians for whom union seeking bargaining rights 


DARE PERSONNEE INC] RE IBEW. LOCAL S800 a. crane en eee cere (July) 


Construction Industry - Certification - Evidence - Practice and Procedure - Board confirming 


authority of Officer to make procedural rulings regarding admissibility of evidence during 
an examination - Board finding no compelling reason to interfere with Officer’s decision to 
receive certain evidence and, accordingly, declining to do so 


DESOURD Y:PA VING} RE FUOE. LOCAL. 193 5.32.1.) seen ae ee gers peace (Apr.) 


Construction Industry - Certification - Membership Evidence - Petition - Pre-Hearing Vote - 


CLAC applying to displace Sheet Metal Workers’ union as bargaining agent for employer’s 
employees - Board rejecting Sheet Metal’s assertion that membership evidence filed by 
CLAC nullified by subsequent reaffirmations signed by employer’s employees - Reaffirma- 
tions having no effect on employees’ membership in CLAC and, accordingly, having no 
effect on CLAC’s level of membership support - Board also applying Knob Hill Farms case 
in determining that there is no place for change of heart documents in pre-hearing vote pro- 
ceeding 


COVERTITE EASTERN LIMITED; RE CLAC, CONSTRUCTION WORKERS 
LOCAL S2°RE SMW LOCA 477 nc c.cctunwatiee mcumenee aera eee ener ne (June) 


Construction Industry - Certification - Reconsideration - Employer applying for reconsideration 


and requesting “‘supplementary reasons” that would “‘fully canvass” the evidence - Applica- 
tion dismissed - Board not accepting that decision failed to indicate the evidence used to 
support the Board’s findings - Request for further reasons dismissed 


BRADSCOT CONSTRUCTION LIMITED, BRADSCOT LIMITED, BRADSCOT 
MANAGEMENT LIMITED, BRADSCOT NORTHERN LIMITED, BRADSCOT 
WESTERN LIMITED AND BRADSCOT (MCL) LTD., R.D. PAINTING, AND 
ALBERTO HENRIQUEZ PAINTING & DECORATING; RE PAT................4. (Oct.) 


Construction Industry - Certification - Timeliness - Ironworkers’ union applying to represent its 


standard unit of ironworkers and apprentices - Employer submitting that ironworkers and 
all other employees represented by Machinists’ union and that relevant collective agree- 
ment making certification application untimely - Board holding that Machinists’ collective 
agreement not covering work in issue and not constituting bar to application - Certificates 
issuing 


DINGWELL’S MACHINERY & SUPPLY LIMITED; RE BSOIW, LOCAL 759...(Aug.) 


Construction Industry - Certification - Union applying to represent bargaining unit of journeymen 


sheet metal workers - Board finding that certain individuals (whose Certificates of Qualifi- 
cation under Apprenticeship Act had lapsed for non-payment of fees) to be ‘“‘journeymen 
sheet metal workers” and thus employees in the bargaining unit on the certification applica- 
tion date - Board agreeing with, but distinguishing decisions of the Board in O.J. Pipelines, 
P&M Electric and Gorf - Certificates issuing 


N C SHEET METAL, 2714744 CANADA INC. C.O.B.; RE LOCAL UNION 47 


vada 
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Construction Industry - Collective Agreement - Construction Industry Grievance - Duty of Fair 
Representation - Duty to Bargain in Good Faith - Settlement - Trusteeship - Unfair Labour 
Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Association 
(“ISCA”’) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (‘“ISCA’’); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, TIVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
ODE Re ELE VANIWORKERS 3 iis. on. c2 svc re sneaks ack s o 2 Gives syetoeeevan ka eeION (Aug.) 1082 


Construction Industry - Collective Agreement - Members of Carpenters’ local in Kingston area 
giving local union mandate to offer contractors concession to work at 85% of wage rate set 
out in ICI agreement - Objecting members filing complaint alleging violation of section 148 
of the Act - EBAs subsequently authorizing and validating agreements concluded between 
contractors and local union in Kingston area - Authorization by EBAs effectively amending 
collective agreement- Complaint dismissed 


UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
LOCAL 249; RE WILLIAM MACDONALD AND EDWARD KENNEDY......... (Apr.) 565 


Construction Industry - Constitutional Law - Charter of Rights and Freedoms - Ontario Construc- 
tion Secretariat bringing complaint against Labourers’ union and Sheet Metal Workers’ 
union for failure to remit payments to it contrary to section 155 of the Act - Responding 
unions asserting that section 155 of the Act and O.Reg.187/93 unconstitutional and ought 
not to be enforced by the Board - Board finding amendment to Labour Relations Act and 
regulation made thereunder creating Ontario Construction Secretariat constitutionally 
within authority of province 


ONTARIO CONSTRUCTION SECRETARIAT; RE LIUNA; RE SMW............. (May) 655 


Construction Industry - Constitutional Law - Jurisdictional Dispute - Labourers’ union and Car- 
penters’ union disputing assignment of certain work in respect of construction of bridge 
across St. Clair River between USA and Canada - Board not accepting Carpenters’ submis- 
sion that construction of bridge in issue falling within federal labour relations jurisdiction - 
Board declining to disturb assignment of work made to Carpenters 


PCL CONSTRUCTION LIMITED, PCL CIVIL CONSTRUCTORS (CANADA) INC., 
PCL CONSTRUCTORS INC., PCL CONSTRUCTORS EASTERN _INC., 
PCL/MCCARTHY, A JOINT VENTURE, CJA, LOCAL 1256; RE LIUNA, LOCAL 
CSOs eed ketene A ae AY enc Roache «a Seiatee Astle apap tia ch alee Nata aria eoheben ie Saar ms (Aug.) Lhe? 


Construction Industry - Construction Industry Grievance - Board determining that amounts set 
out in Provincial Collective Agreement as payable by employers to various benefit funds 
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are amounts exclusive of retail sales tax - Board allowing grievances alleging that employers 
failing to remit proper contribution amounts 


TESC CONTRACTING COMPANY LIMITED; RE VA, LOCAL 800................. (July) 


Construction Industry - Construction Industry Grievance - Board finding employees of respond- 
ing party to be construction employees and holding that, when engaged in fabrication of 
ductwork destined for ICI job site, their work is covered by ICI agreement 


DURASYSTEMS BARRIERS INC., DUFFY MECHANICAL CONTRACTORS LIM- 
ITED; RE SHEET METAL WORKERS’ INTERNATIONAL ASSOCIATION, LOCAL 


Construction Industry - Construction Industry Grievance - Board finding that Social Contract Act 
applying to UA members performing I.C.I. work for Windsor Board of Education, but that 
“fail safe provisions” not applying to two employees earning less than $30,000 annually 
from public sector employers - Grievance alleging failure to pay compensation increases 
contained in provincial agreement allowed in part 


BOARD OF EDUCATION FOR THE CITY OF WINDSOR; RE UA, LOCAL 


Construction Industry - Construction Industry Grievance - Board in previous decision finding that 
employer bound by provincial agreement, but that union estopped from relying on subcon- 
tracting provision of provincial agreement until issuance of that decision - Board not accept- 
ing employer’s argument that estoppel should apply to contracts entered into after issuance 
of decision if tendering process commenced prior to Board’s decision - Board finding that 
provincial agreement breached and allowing grievance 


TORONTO DOMINION BANK; RE CJA, LOCAL 2050 ............ccccccceeeeeeeesee ees (Dec.) 


Construction Industry - Construction Industry Grievance - Damages - Jurisdictional Dispute - 
Parties - Remedies - Carpenters’ union seeking damages in section 126 application, follow- 
ing finding by Board in earlier jurisdictional dispute complaint that its members ought to 
have been assigned certain work - Board denying Labourers’ union standing to participate 
in hearing of section 126 application - Board applying decision in Sayers & Associates and 
holding that damages should be restricted to circumstances in which Board concludes that 
contractor/employer did not act reasonably, not those circumstances in which employer rea- 
sonably was wrong - Union not demonstrating that employer acted unreasonably and Board 
concluding that damages not warranted - Application dismissed 


ROBERTSON YATES CORPORTATION LIMITED; RE CJA, LOCAL UNION 785; 
PREY LEUINA ws Ghee teceesent sare ch Bite shes aes a oer al ae (Feb.) 


Construction Industry - Construction Industry Grievance - Parties - Practice and Procedure - 
Union grieving alleged improper pay for overtime work - Board exercising its discretion to 
permit Metropolitan Toronto Road Builders Association (“MTRBA”) to intervene in 
referral of grievance to arbitration so as to avoid multiple proceedings and to bind MTRBA 
and its members to Board’s decision 


CANADIAN HIGHWAYS INTERNATIONAL CONSTRUCTORS; RE JIUOE, 
LOCAL 793; RE METROPOLITAN TORONTO ROAD BUILDERS ASSOCIA- 


Construction Industry - Construction Industry Grievance - Practice and Procedure - Sale of a 
Business - Related Employer - Union seeking pre-hearing production order - Board noting 
recent Divisional Court decision in Goodman v. Rossi and observing that there should be 
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implied undertaking by a party to which documents are produced, although perhaps modi- 
fied to suit its purpose - Responding employer given ten days to reply to union’s request 


D’LUXE DRYWALL (1987), 737049 ONTARIO LTD. O/A; RE DRYWALL ACOUS- 
HNOEATOING AND INSULATION LOCAL 675 21 k.ca..ticsts ver see een ame (Feb.) 112 


Construction Industry - Discharge - Discharge for Union Activity - Board finding that lay-off of 
three employees and that certain statements made by foreman violating the Act - Reinstate- 
ment with compensation ordered 


FAHUKI CONSTRUCTION INCORPORATED; RE BAC, LOCAL 2, TORONTO, 
BARRIE AND THE ONTARIO PROVINCIAL CONFERENCE OF THE 
Ly Bal NC ee Tag I ae Ne een He RNC Re Coes AT (July) 946 


Construction Industry - Duty of Fair Referral - Board finding that local union’s operation of hir- 
ing hall violating duty of fair referral where collective agreement requiring that number of 
employer name requests not exceed number of out-of-work list referrals and where 
employer name requests and self-solicitations together exceeding number of out-of-work 
list referrals - Local union’s reliance on self-solicitation as single most significant fashion in 
which members referred to work constituting reckless disregard for terms of collective 
agreement and effectively undermining and subverting balance struck in 50/50 ratio - Appli- 
cation upheld and Board remaining seized with respect to remedy 


GRAHAM SMITH, ALLEN OUELLETTE AND CHARLES WILBURN; RE BSOIW, 
PCNA 7 OD eter Aceate xcomees eos aratinta omaha cee aoe ad dade ete), SAN (Apr.) 418 


Construction Industry - Evidence - Petition - Practice and Procedure - Termination - Termination 
application brought by husband of employer - Board finding that decision to bring termina- 
tion application made in consultation with applicant’s wife - Board adopting Hurley 
Corporation case and allowing responding party to make motion akin to non-suit motion 
without being put to its election as to whether or not to call evidence - Evidence not sup- 
porting finding of voluntariness - Application dismissed 


D & E INSULATION, EVE SIGFRID, CARRYING ON BUSINESS AS; RE DONALD 
BB ea AO 9 ronan ose ea tants (enaawees Suen iunagaseberssanbanncatae nudes L ceeante (June) 748 


Construction Industry - Interim Relief - Jurisdictional Dispute - Remedies - Sheet Metal Workers’ 
union and Plumbers’ union disputing assignment of certain work involving installation of 
fan-powered boxes - Sheet Metal Workers seeking interim order restoring original assign- 
ment of disputed work - Application for interim order dismissed 


NIAGARA MECHANICAL CONTRACTORS, LESLIE BROTHERS INC., UA, 
MOGAL UNION 666; RE SMW, LOCAL 537)... c.cstccces vans cr acrancsnnessusineven songs sennisen (July) 997 


Construction Industry - Interim Relief - Unfair Labour Practice - Remedies - Applicant filing 
unfair labour practice complaint alleging that Shinglers’ union bringing charges against him 
as result of his participation in other Board proceedings - Applicant in other Board pro- 
ceedings alleging, amongst other things, that Shinglers’ union not a “trade union” within 
meaning of the Act - Harm to applicant in perception of potential witnesses that applicant 
being singled out for punishment because of involvement in Board proceeding outweighing 
harm to union associated with restraint on conduct of internal union affairs - Board direct- 
ing that internal union trial of applicant be postponed pending outcome of unfair labour 
practice complaint 


BROUWERS, HANK; RE CANADIAN UNION OF SHINGLERS AND ALLIED 
HOLES 2) ott NED Une RS Rene ments Memes err mmr rerere eer er (Sept.) 1160 


Construction Industry - Judicial Review - Sector Determination - Board finding construction of 
underground concrete water storage tank to be work in ICI sector of construction industry, 
and not in heavy engineering sector or sewer and watermains sector as asserted by Labour- 
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ers’ union - Declaration issuing accordingly - Labourers’ application for judicial review dis- 
missed by Divisional Court 


MATHEWS CONTRACTING INC., A BANKRUPT AND THE OLRB, CJA, LOCAL 
18, COOPERS & LYBRAND LIMITED, TRUSTEE OF THE ESTATE OF; RE 


Construction Industry - Jurisdictional Dispute - IBEW and Labourers’ union disputing assign- 


ment of certain hand digging and backfilling work at base of transmission towers during 
course of line refurbishment project - Board confirming assignment to IBEW on basis of 
economy and efficiency and because other factors considered not favouring one union or 
the other 


ONTARIO HYDRO, EPSCA AND; RE IBEW, LOCAL 1788 AND LIUNA, LOCAL 


Construction Industry - Jurisdictional Dispute - IBEW and Labourers’ union disputing assign- 


ment of work in connection with installation of duct or trench similar to Trenwa Duct for 
exclusive purpose of housing electrical cables - Board decision in Adam Clark case not det- 
erminative of issue - Board confirming employer’s assignment to Labourers’ union 


COMSTOCK CANADA, IBEW, LOCAL 1687 AND D.J. VENASSE CONSTRUC- 
TION .CIMITEDIAND: RE LIUNA LOCAL AO 3 een cen ee aie cg ee eee (Mar.) 


Construction Industry - Jurisdictional Dispute - Ironworkers’ union, Boilermakers’ union and 


IBEW disputing assignment of certain work related to shop fabrication, unloading, field 
fabrication, rigging, erection, and installation of steel supports in Board Area 2 - Unions 
also disputing description of disputed work and whether steel supports in issue are “multi- 
purpose” - Board satisfied that work in dispute involved multi-purpose steel supports and 
that the collective bargaining relationship, area and employer practice, safety, skill and 
training, and economy and efficient factors all favoured assignment as made to Ironworkers 
and Boilermakers 


ELECON ELECTRICAL CONTRACTORS INC., PRO-MART INDUSTRIAL PROD- 
UCTS LTD., IBEW, LOCAL 530, BBF, LOCAL 128; RE BSOIW, LOCAL 700 ... (May) 


Construction Industry - Jurisdictional Dispute - Labourers’ union and Boilermakers’ union dis- 


puting assignment of certain work in connection with staffing of tool cribs at certain 
projects in Board Area 2 - Board determining that work in dispute improperly assigned and 
should have been assigned to Labourers’ union 


CANADIAN ERECTORS CONSTRUCTION SERVICES INC., FOSTER WHEELER 
LIMITED, CONSTRUCTION DIVISION, LIUNA, LOCAL 1089; RE BBF ........ (May) 


Construction Industry - Jurisdictional Dispute - Labourers’ union and Ironworkers’ union disput- 


ing assignment of certain work, but not agreeing on its description - Board ruling that 
whether or not work described as involving ‘‘metal curtain wall’ (as claimed by Ironwork- 
ers), disputed work more like metal curtain wall than precast concrete system (as claimed 
by Labourers) and that disputed work should have been assigned to Ironworkers 


ALLIED ARCHITECTURAL SYSTEMS LTD.; RE BSOIW, LOCAL 721; RE 
LIVIN ASO 5. scocsescanlt eacttegu ou tiantalse as ntora ti emantelaanatt ee Mencelada inate Aetieett eiart (Oct.) 


Construction Industry - Jurisdictional Dispute - Millwrights’ union and Ironworkers’ union disput- 


ing assignment of work in connection with off-loading, rigging, handling, transport and 
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installation of flumes at Ford Engine Plant in Windsor - Board not interfering with assign- 
ment by employer of work to Ironworkers - Application dismissed 


VICTORIA STEEL CORPORATION, BSOIW, LOCAL 700, ONTARIO ERECTORS 
ASSOCIATION INCORPORATED, ASSOCIATION OF MILLWRIGHTING CON- 
TRACTORS OF ONTARIO; RE MILLWRIGHTS DISTRICT COUNCIL OF 
ONTARIO ON ITS OWN BEHALF AND ON BEHALF OF ITS LOCAL 1244 .... (May) 


Construction Industry - Jurisdictional Dispute - Operative Plasterers and Cement Masons’ union 
and Labourers’ union disputing assignment of work related to installation of wire mesh in 
connection with placing and finishing concrete floors - Board finding work to be cement 
masons’ work - Board not persuaded to disturb assignment to Cement Masons’ union 


DAFOE FLOOR CONCRETE CONSTRUCTION LTD., LIUNA, LOCAL 1059 AND, 
RE OPC MALOCA LED 9S Aa, arcs boncs soles oust ewan Meat toes caer nas eatns esp in Ren nee (Nov.) 


Construction Industry - Jurisdictional Dispute - Painters’ union and Labourers’ union disputing 
assignment of work involving removal of lead-contaminated plaster, its bagging, and its fur- 
ther removal from site - Board holding that work should have been assigned to Labourers’ 
union 


ELLIS-DON CONSTRUCTION LTD. AND J.P. MATTE PEINTURES LTEE, LIUNA 
LOCAL 247 AND; RE PAT AND THE ONTARIO COUNCIL OF THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL 
Cu] Ve) 4h hehe er al TM Le imei th eed Winesceliraine. She aire (Jan.) 


Construction Industry - Ratification and Strike Vote - Strike - Strike Replacement Workers - 
Board determining that those permitted to vote in strike vote not a proper voting constitu- 
ency - Strike vote not meeting requirements of subsection 73.1(2)2 of the Act - Union’s 
application regarding alleged unlawful use of replacement workers dismissed 


J; PRANZE:CONCRETE UTD RE LIUNA,LOGAL 1059 cs. cis. tc eee (June) 


Construction Industry - Ratification and Strike Vote - Strike - Strike Replacement Workers - 
Union conducting strike vote amongst members who had been working in sewer and water- 
main sector for any employer, including members who had never worked for responding 
employer - Board determining that where an employer bargains individually with a union, 
and is neither bargaining in the I.C.I. sector, nor bound by an accreditation order, it is only 
the votes of employees of the particular employer that are to be taken into account for pur- 
poses of calculating the 60 per cent authorization required by section 73A(2) Of the “Act = 
Strike vote not meeting requirements of section 73.1(2) of the Act - Union’s application 
regarding alleged unlawful use of replacement workers dismissed 


ELGIN CONSTRUCTION, 969774 ONTARIO LIMITED C.O.B. AS; RE LIUNA, 
TOC HO ee a Bae ewe occ eek SOE Sta nse eanees bau Seskounlsh te caSeem tame (June) 


Construction Industry - Related Employer - Board not accepting submission that ““GC” and 
“GG” not carrying on related activities because “GC” involved in non-profit housing and 
“GG” active in single family homes - Board finding both companies active in residential 
sector of construction sector - Board rejecting submission that “GC” and “GG” not under 
common control and direction where “GG” is wholly owned by ‘“‘F” and “A”, and where 
“F” and “A” have legal ability to control “GC” through power to vote majority of shares 
of company owning “‘“GC”- Related employer declaration issuing 


THE GEORGIAN CONSTRUCTION COMPANY LIMITED; RE LIUNA, LOCAL 
Rk ea Maen der characte rls, a hie ies RAL. MeN Pies ides UID soe REIN (Mar.) 


Construction Industry Grievance - Abandonment - Accreditation - Bargaining Rights - Collective 
Agreement - Construction Industry - Employer Support - Judicial Review - Natural Justice 
- Whether respondent bound by provincial ICI agreement - 1962 working agreement signed 
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by person with actual authority and not under duress - Board affirming and applying rea- 
soning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not 
limited to six civil trades - Respondent’s submission on employer support rejected - Union’s 
withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include respon- 
dent on Schedule ‘“F” in connection with 1975 accreditation of Electrical Contractor Asso- 
ciation not signifying abandonment of bargaining rights - Respondent bound by provincial 
ICI agreement - Grievance allowed - Respondent applying for judicial review on ground 
that full Board meeting violated rules of natural justice and seeking interim relief - Motions 
Court judge granting order compelling attendance of chair vice-chair and registrar before 
special examiner to obtain information respecting Board procedures - Motion to produce 
various reports and documents dismissed - Full panel of Divisional Court allowing appeal 
and setting aside order of motions court judge - Court of Appeal dismissing motion for 
leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB AND IBEW, LOCAL 894.000... .c.csaseeuesccuce (Jan.) 


Construction Industry Grievance - Abandonment - Accreditation - Bargaining Rights - Collective 


Agreement - Construction Industry - Employer Support - Judicial Review - Natural Justice 
- Whether respondent bound by provincial ICI agreement - 1962 working agreement signed 
by person with actual authority and not under duress - Board affirming and applying rea- 
soning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not 
limited to six civil trades - Respondent’s submission on employer support rejected - Union’s 
withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include respon- 
dent on Schedule “F” in connection with 1975 accreditation of Electrical Contractors Asso- 
ciation not signifying abandonment of bargaining rights - Respondent bound by provincial 
ICI agreement - Grievance allowed - Employer applying for judicial review on grounds that 
Board violated principles of natural justice and that decision patently unreasonable - Divi- 
sional Court satisfied that decision not patently unreasonable and that there was no basis 
for speculation that Full Board meeting had been conducted contrary to principles articu- 
lated by Supreme Court of Canada in Consolidated- Bathurst case - Application for judicial 
review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 


Construction Industry Grievance - Abandonment - Bargaining Rights - Constitutional Law - Con- 


struction Industry - Board finding constitutional issue raised by employer to be res judicata - 
Fact that there was little contact between union and employer or its employees, or fact that 
grievances were not filed in all instances of violation of collective agreement (in absence of 
unambiguous evidence that union knew or reasonably ought to have known of those viola- 
tions and did nothing) insufficient to warrant finding that union abandoned bargaining 
rights - Board finding that essential element of estoppel established in relation to both con- 
duct of local union filing grievance and the employee bargaining agency and other ABAs 
holding bargaining rights for employer’s employees - Board deciding that notice bringing 
estoppel to an end coming with Board’s decision - Board dismissing grievance but declaring 
that employer bound to recognize union’s bargaining rights and bound to existing provincial 
agreement 


TORONTO DOMINION BANKA GIA sLOC AIG TSS 53 gacarsscetaaneeatcchhadadl toasts (May) 


Construction Industry Grievance - Collective Agreement - Construction Industry - Duty of Fair 


Representation - Duty to Bargain in Good Faith - Settlement - Trusteeship - Unfair Labour 
Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Association 
(“ISCA”’) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
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effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA”); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, TIVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
OTE RIRE EP VANWIWO RKRERS cases cuictauses, Sane coe ae (Aug.) 


Construction Industry Grievance - Construction Industry - Board determining that amounts set 
out in Provincial Collective Agreement as payable by employers to various benefit funds 
are amounts exclusive of retail sales tax - Board allowing grievances alleging that employers 
failing to remit proper contribution amounts 


TESC CONTRACTING COMPANY LIMITED; RE UA, LOCAL 800................. (July) 


Construction Industry Grievance - Construction Industry - Board finding employees of respond- 
ing party to be construction employees and holding that, when engaged in fabrication of 
ductwork destined for ICI job site, their work is covered by ICI agreement 


DURASYSTEMS BARRIERS INC., DUFFY MECHANICAL CONTRACTORS LIM- 
ITED; RE SHEET METAL WORKERS’ INTERNATIONAL ASSOCIATION, LOCAL 


Construction Industry Grievance - Construction Industry - Board finding that Social Contract Act 
applying to UA members performing I.C.I. work for Windsor Board of Education, but that 
“fail safe provisions” not applying to two employees earning less than $30,000 annually 
from public sector employers - Grievance alleging failure to pay compensation increases 
contained in provincial agreement allowed in part 


BOARD OF EDUCATION FOR THE CITY OF WINDSOR; RE UA, LOCAL 


Construction Industry Grievance - Construction Industry - Board in previous decision finding that 
employer bound by provincial agreement, but that union estopped from relying on subcon- 
tracting provision of provincial agreement until issuance of that decision - Board not accept- 
ing employer’s argument that estoppel should apply to contracts entered into after issuance 
of decision if tendering process commenced prior to Board’s decision - Board finding that 
provincial agreement breached and allowing grievance 


TORONTO DOMINION BANK; RE'CJA, LOCAL 2050 o56....iiicicssconsenenesessorns (Dec.) 


Construction Industry Grievance - Construction Industry - Damages - Jurisdictional Dispute - 
Parties - Remedies - Carpenters’ union seeking damages in section 126 application, follow- 
ing finding by Board in earlier jurisdictional dispute complaint that its members ought to 
have been assigned certain work - Board denying Labourers’ union standing to participate 
in hearing of section 126 application - Board applying decision in Sayers & Associates and 
holding that damages should be restricted to circumstances in which Board concludes that 
contractor/employer did not act reasonably, not those circumstances in which employer rea- 
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sonably was wrong - Union not demonstrating that employer acted unreasonably and Board 
concluding that damages not warranted - Application dismissed 


ROBERTSON YATES CORPORATION LIMITED; RE CJA, LOCAL UNION 785; 
RE LIVINA 200 EO Oe re oe ee eee re (Feb.) 


Construction Industry Grievance - Construction Industry - Parties - Practice and Procedure - 
Union grieving alleged improper pay for overtime work - Board exercising its discretion to 
permit Metropolitan Toronto Road Builders Association (““MTRBA”’) to intervene in 
referral of grievance to arbitration so as to avoid multiple proceedings and to bind MTRBA 
and its members to Board’s decision 


CANADIAN HIGHWAYS INTERNATIONAL CONSTRUCTORS; RE IUOE, 
LOCAL 793; RE METROPOLITAN TORONTO ROAD BUILDERS ASSOCIA- 


Construction Industry Grievance - Construction Industry - Practice and Procedure - Sale of a 
Business - Related Employer - Union seeking pre-hearing production order - Board noting 
recent Divisional Court decision in Goodman vy. Rossi and observing that there should be 
implied undertaking by a party to which documents are produced, although perhaps modi- 
fied to suit its purpose - Responding employer given ten days to reply to union’s request 


D’LUXE DRYWALL (1987), 737049 ONTARIO LTD. O/A; RE DRYWALL ACOUS- 
TIC LATHING AND INSULATION EOCALE ©75085heF S03: eee ee ere (Feb.) 


Crown Employees Collective Bargaining Act - Arbitration - Practice and Procedure - Unfair 
Labour Practice - Board declining to defer unfair labour practice complaint dealing with 
abolition of certain positions to Grievance Settlement Board 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF 
TRANSPOR TEA TION “THE: REOPSE Uc! mo. specs casera meant tau sannren erarets: (Dec.) 


Crown Employees Collective Bargaining Act - Bargaining Unit - Certification - Union applying to 
represent all waiters/waitresses employed by employer in City of Niagara, which would 
include 3 of 4 restaurants operated by employer - Employer proposing unit of all 
waiters/waitresses employed in Regional Municipality of Niagara, which would include all 4 
of employer’s restaurants - Board finding union’s proposed bargaining unit appropriate 


THE NIAGARA PARKS COMMISSION; RE HOTEL, MOTEL AND RESTAURANT 
BMPLOYEES” UNION, LOGAL 44} sh specs saint te nate cide dae cle Ringe ie rama oe (Mar.) 


Crown Employees Collective Bargaining Act - Certification - Termination - Association of Law 
Officers of the Crown (“‘ALOC’”) applying to represent articling students employed in 
Ontario Public Service - Board finding that articling students already represented by 
Ontario Public Service Employees Union (OPSEU).- Certification application dismissed as 
untimely - Board also dismissing application to terminate OPSEU’s bargaining rights in 
respect of articling students on ground that Act’s provisions regarding termination after vol- 
untary recognition not applying to designation of OPSEU as bargaining agent 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY MANAGEMENT 
BOARD OF CABINET, THE; RE ASSOCIATION OF LAW OFFICERS OF THE 
CROWN: RE AMPCEO: OPSEU. 1.) oe ee eee (Dec.) 


Crown Employees Collective Bargaining Act - Duty of Fair Representation - Applicant complain- 
ing that union’s withdrawal of classification grievance, as part of agreement concluding 
Social Contract negotiations to withdraw about 7000 classification grievances, violating duty 
of fair representation - Board finding itself without jurisdiction having regard to timing of 
alleged breach of the Act and effective date of transfer of jurisdiction under Crown 
Employees Collective Bargaining Act to Labour Relations Board - Board finding, in any 
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event, that applicant’s complaint untimely and lacking substantive merit - Application dis- 
missed 


SMITH, DAVID E.; RE OPSEU; RE CROWN IN THE RIGHT OF ONTARIO REP- 
RESENTED BY MANAGEMENT BOARD SECRETARIAT .........ccccceeceeeeeeeee (June) 893 


Crown Employees Collective Bargaining Act - Essential Services Agreement - Parties asking 
Board to determine various ‘‘central’’ essential services issues - Board noting difficulties in 
adjudication in absence of concrete facts and declining to rule in respect of certain matters - 
Board directing parties to endeavour to designate as few employees as possible as perform- 
ing “essential” rather than “emergency” services - Board directing parties to endeavour to 
arrange essential or emergency work so as to allow it to be performed by employees work- 
ing hours in collective agreement - Board directing parties to negotiate time for draw of 
employees to perform essential or emergency services which may be prior to strike vote but 
within reasonable proximity to time at which strike or lockout possible and which allows 
ample time to complete list process before such strike or lockout 


CROWN IN RIGHT OF ONTARIO, REPRESENTED BY MANAGEMENT BOARD 
OF CABINET - ESSENTIAL AND EMERGENCY SERVICES, THE; RE 
OOPS EU asermernss nether Bhs Nutr rent. Cones 5 ot ee TES, sites eae Bea (June) 735 


Crown Transfer - Abandonment - Bargaining Rights - Judicial Review - Sale of a Business - Min- 
istry of Health revoking nursing home’s licence, taking over nursing home and operating it 
for 3 years - Ministry of Health calling for and receiving proposals for licensed beds lost due 
to earlier revocation and awarding beds to a number of licensees, including ‘‘HG”’ - Board 
finding that part of Crown undertaking had been transferred to “HG”, that there were 
valid bargaining rights to be transferred and that an intermingling of employees had 
occurred - Board finding that predecessor’s collective agreement would have applied at 
time “HG” started combined operation in 1991 without a vote had Crown Transfer Act 
been applied as it should have been - Evidence not supporting submission that union had 
abandoned its bargaining rights - Application under Crown Transfer Act allowed - Employ- 
er’s application for judicial review dismissed by Divisional Court 


HERITAGE GREEN SENIOR CENTRE; RE SEIU, LOCAL 532, OLRB AND 
ON TARTOMNUNISIER YAOr HEAL lie, ated cet, Me ce a dS ee ee (Sept.) 1236 


Damages - Construction Industry - Construction Industry Grievance - Jurisdictional Dispute - 
Parties - Remedies - Carpenters’ union seeking damages in section 126 application, follow- 
ing finding by Board in earlier jurisdictional dispute complaint that its members ought to 
have been assigned certain work - Board denying Labourers’ union standing to participate 
in hearing of section 126 application - Board applying decision in Sayers & Associates and 
holding that damages should be restricted to circumstances in which Board concludes that 
contractor/employer did not act reasonably, not those circumstances in which employer rea- 
sonably was wrong - Union not demonstrating that employer acted unreasonably and Board 
concluding that damages not warranted - Application dismissed 


ROBERTSON YATES CORPORTATION LIMITED; RE CJA, LOCAL UNION 785; 
PRE TT INGA Geico Ss ae ect meses he sapien do cea o We tig Beams see canner, Slant, Gna Wiey oem (Feb;) 158 


Damages - Lock-Out - Remedies - Strike - Strike Replacement Workers - Unfair Labour Practice 
- Board previously finding that employer violating the Act by using independent contractors 
to perform work of employee in bargaining unit - Board previously determining that cease 
and desist direction could not be framed which would prevent company from performing 
prohibited replacement work, while permitting it to continue to perform other than prohib- 
ited replacement work - Board rejecting employer’s submission that damages order should 
not be made - Board ordering employer to pay union a sum equal to charges paid by it to 
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independent contractors for deliveries which would have been attributable to bargaining 
unit member but for the strike 


NELSON OUARRY COMPANY RE USWAce. 2 eka ae eee (May) 649 


Dependent Contractor - Lock-Out - Strike - Strike Replacement Workers - Unfair Labour Prac- 
tice - Union representing bargaining unit of dependent contractors engaged in delivery of 
crushed stone - Quarry employer locking out bargaining unit and subsequently using ser- 
vices of independent brokers to pick up stone from quarry - Employer maintaining that 
work performed by independent brokers different than work performed by bargaining unit 
drivers - Union’s complaint that employer violating strike replacement provisions allowed 
in part and dismissed in part - Board inviting parties’ written submission regarding appro- 
priate remedy 


NELSON QUARRY COMPANY; RE USWA set voorcan-ragseusranscuness sere cor anaeenaaas (Jan.) e 


Discharge - Certification - Certification Where Act Contravened - Discharge for Union Activity - 
Employee - Board finding lead hand, who was primary in-house organizer for union, to be 
“employee” within meaning of Act - Board determining that lay-offs of three bargaining 
unit members tainted by anti-union animus - Reinstatement with compensation ordered - 
Board certifying union under section 9.2 of the Act - Board directing distribution Board 
notice and directing that union be permitted to convene meeting of employees on company 
premises during normal working hours 


Z-LITE JENAMEES; RE AMALGAMATED CLOTHING AND TEXTILES WORK- 
ERS UNION: AEEACIO: CLG xan, cet ene eee She or eee (Feb.) 212 


Discharge - Certification - Certification Where Act Contravened - Discharge for Union Activity - 
Interference in Trade Unions - Remedies - Unfair Labour Practice - Board finding that 
employer violating Act by removing in-plant organizer from work place for period of time 
and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES. INC.;, TEXTILE. PROCESSORS, SERVICE TRADES; HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
MICHAELZA ARAINICIN iss) ore 200 no che eens eee eee ea eres eres (Apr.) 505 


Discharge - Certification - Certification Where Act Contravened - Discharge for Union Activity - 
Thunder Bay employer asserting inability to finance conduct of proceedings in Toronto and 
declining to attend hearing into union’s certification application and unfair labour practice 
complaint - Board explaining its travel policy in respect of “‘fast-track”’ cases - On basis of 
uncontradicted evidence, Board finding employer in violation of Act in discharging key 
union organizer and known union supporter - Reinstatement ordered - Union certified 
under section 9.2 of the Act 


PRADE'S FRUIT LIDZ RE UFCW. COCA Taio tct cer cnecnene titan de meee (Feb.) 122 


Discharge - Certification - Construction Industry - Discharge for Union Activity - Evidence - 
Membership Evidence - Interference in Trade Unions - Unfair Labour Practice - Board dis- 
missing allegation that employer flooded target bargaining unit with new employees solely 
for purpose of defeating certification application - Board applying Trades Qualification Act 
and finding two contested individuals to be registered sheet metal workers for purposes of 
certification application - Board not considering unsigned membership evidence submitted 
on behalf of single employee - Board directing representation vote - Board finding no con- 
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nection between certification application and employee’s lay-off - Unfair labour practice 
complaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
IVEY Vap Rea OU) ei acs'eun cs ae Oriana evi eu ais fraghvs Meee On talgd, ORE guna ose eget igss (Mar.) Zi2Z 


Discharge - Certification - Construction Industry - Discharge for Union Activity - Evidence - 
Membership Evidence - Interference in Trade Unions - Unfair Labour Practice - Board dis- 
missing allegation that employer flooded target bargaining unit with new employees solely 
for purpose of defeating certification application - Board applying Trades Qualification Act 
and finding two contested individuals to be registered sheet metal workers for purposes of 
certification application - Board not considering unsigned membership evidence submitted 
on behalf of single employee - Board directing representation vote - Board finding no con- 
nection between certification application and employee’s lay-off - Unfair labour practice 
complaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
STW sel O GAS teste Sie aie rs Goa eee tA eRe ae Bes he eed k Ph Se test aw dteetawaaoeeee (Mar.) 272 


Discharge - Construction Industry - Discharge for Union Activity - Board finding that lay-off of 
three employees and that certain statements made by foreman violating the Act - Reinstate- 
ment with compensation ordered 


FAHUKI CONSTRUCTION INCORPORATED; RE BAC, LOCAL 2, TORONTO, 
BARRIE AND THE ONTARIO PROVINCIAL CONFERENCE OF THE 
TACs AUR Ae SIMI Meeks tro nr oc Ae ae heh eee gett sos, i ea eens RELL Ms (July) 946 


Discharge - Discharge for Union Activity - Evidence - Interference in Trade Unions - Practice 
and Procedure - Unfair Labour Practice - Witness - Board not permitting employer to “‘split 
its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


SIDUS'SY STEMS ANGI RE USWA re. soca iheoos vies eee seme tee tess Waionecenanecetoaae tap (June) 873 


Discharge - Discharge for Union Activity - Practice and Procedure - Unfair Labour Practice - 
Board not permitting union to amend its application mid-way through employer’s case - 
Board unable to accept employer’s explanation for discharging key union supporter - Appli- 
cation allowed - Reinstatement with compensation ordered 


ATLANTIC PACKAGING PRODUCTS LTD.; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CANADA ........c5.ccsceeteccteneestesesenrecensaet (Sept. ) 1147 


Discharge - Duty of Fair Representation - Health and Safety - Practice and Procedure - Unfair 
Labour Practice - Probationary employee’s earlier health and safety discharge complaint 
dismissed by Board - Employee now seeking reinstatement in new application by shifting 
focus to trade union and alleging breaches of Labour Relations Act - Board unable to dis- 
cern any labour relations purpose for inquiring into complaint - Complaint dismissed 


WILLIAM J. VIVEEN: RE USWA, LOCAL 7135; RE NATIONAL STEEL CAR 
RUN Gy hte ee nae a eer A ree, ee enc Mi reer re (Jan.) 85 


Discharge - Duty of Fair Representation - Judicial Review - Natural Justice - Unfair Labour Prac- 
tice - Complainant alleging that union violated its duty of fair representation in respect of 
various matters associated with arbitration hearing dealing with his discharge grievance, 
including selection of counsel, selection of arbitrator and preparation of the case - Board 
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finding no fault with representation provided by union to complainant and dismissing appli- 
cation - Complainant seeking judicial review on various grounds, including alleged breach 
of rules of natural justice - Application for judicial review dismissed by Divisional Court 


RICHARD A. POSIVY; RE CUPE, LOCAL 11, THE HYDRO ELECTRIC COMMIS- 
SION OF THE CORPORATION OF THE CITY OF NORTH YORK, AND THE 
ONTARIO LABOUR RELATIONS BOARD i recee cote ot eer eee a eee (Apr.) 


Discharge - Duty of Fair Representation - Judicial Review - Unfair Labour Practice - Applicant 
alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 19S, 
NATIONAL AUTO RADIATOR MFG. CO. LTD. AND THE OLRB ............... (Oct.) 


Discharge - Duty of Fair Representation - Remedies - Unfair Labour Practice - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Oct.) 


Discharge - Duty of Fair Representation - Unfair Labour Practice - Board finding no established 
“local union policy” of taking all discharge grievances to arbitration regardless of merit - 
Board finding nothing improper in way in which applicant’s grievance handled or consid- 
ered - Application dismissed 


ROLAND, BERNARD; RE. USWA; RE E-S. FOX LIMITED «0... enn cscn nonsipeeenen (Apr.) 


Discharge - Duty of Fair Representation - Unfair Labour Practice - Board finding union’s deci- 
sion not to take applicant’s discharge grievance to arbitration arbitrary and in bad faith, 
contrary to section 69 of the Act - Application granted - Board remitting question of rem- 
edy to parties 


WILLIAM HILL JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................. (Jan.) 


Discharge - Duty of Fair Representation - Unfair Labour Practice - Union’s determination not to 
refer applicant’s discharge grievance to arbitration tainted by inappropriate considerations - 
Union’s conduct both arbitrary and taken in bad faith - Application allowed 


COUPERUS, YVONNE; RE UNITED TEXTILE WORKERS OF AMERICA (LOCAL 
478); REC: S* BROOKS GORPOR ATION x testi tae tang id te noe ee (Sept.) 


Discharge - Duty of Fair Representation - Union’s decision not to proceed to arbitration with 
complainant’s discharge grievance violating Act in light of critical job interests at stake, 
apparent merits of grievance, union’s failure to investigate complainant’s story or to allow 
him to participate in meeting of executive and steward body, and in light of union’s failure 
to explain its decision to the Board - Complaint allowed - Union directed to refer grievance 
to arbitration and employer directed to waive timelines objection 


IVAN CVICEK; RE SCHNEIDER EMPLOYEES ASSOCIATION; RE J.M. 
SCHNEIDERUINGH. dicen sie alert (ake (eee, Ree me neat etn ane eee (Feb.) 


Discharge - Employee - Environmental Protection Act - Board dismissing allegation that 
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employer violating section 174(2) of Environmental Protection Act (EPA) by failing to 
recall applicant to work in March 1994 following lay-off in November 1993 - Board finding 
that employer intended November 1993 lay-off to be permanent and that subsequent repri- 
sal against applicant made when applicant no longer employee - In contrast to prohibition 
against reprisals contained in Labour Relations Act and Occupational Health and Safety 
Act, protection against reprisals in EPA applying only to “employees” - Application dis- 


missed 
VAILLANCOURT CONSTRUCTION LIMITED, EMILE A. VAILLANCOURT (SE- 
NIOR) -REIEAN CARRIERE RE ALLAN DUXBURY. 2.25 eee (July) 1036 


Discharge - Evidence - Health and Safety - Practice and Procedure - Applicant alleging violation 
of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LYNDEHE RS THOSPLPALS RE PAULINE, AU scp see crates saat an acon ntent «dosti inte (Nov.) 1371 


Discharge - Health and Safety - Employer discharging bartender for refusing to serve customer - 
Bartender having reason to believe that serving customer would pose danger to herself - 
Bartender’s discharge violating Occupational Health and Safety Act - Application allowed 


BARMAID SARMARE SHARON MOORE ig dee ae atenl ae aie ee (Mar.) pips) 


Discharge - Health and Safety - Security guard expressing various concerns regarding new assign- 
ment including its isolated location, cold temperature and unavailability of drinking water - 
Security guard discharged following work refusal - Board finding that work refusal com- 
plied with section 43(3)(b) of Occupational Health and Safety Act and that dismissal was 
contrary to section 50(1) of the Act - Application allowed - Reinstatement with compensa- 
tion ordered 


CANADIAN CORPS OF COMMISSIONAIRES (HAMILTON); RE PATRICIA 
DOUGEAS ea stein dee ctrl tior. atte: ciamlnotens.etihiyy, sade aah UT: (May) 601 


Discharge - Interim Relief - Remedies - Unfair Labour Practice - Union making unfair labour 
practice complaint in respect of discharge of member of union’s bargaining committee and 
seeking interim reinstatement - Board not accepting employer’s submission that balance of 
harm weighing in its favour because union already certified and because union delayed 17 
days in bringing application and because of its assertion that it had no more work for elec- 
tricians - Application allowed - Board directing that employee be reinstated pending dispo- 
sition of unfair labour practice complaint 


MIDEOLUXECANA DAGING a USWA ss < sstui's2ite sl ahltas sfaotletie sen dolss aleakia abana tasmansaomt (Sept.) 1231 


Discharge - Just Cause - Unfair Labour Practice - Board finding that employer had just cause for 
discharging employee accusing of breaching company ticketing and receipting procedures - 
Application dismissed 


UNITIARK ORE LIUNAY TOGA N13 (Se HAR a ee) (Feb.) 190 


Discharge for Union Activity - Certification - Certification Where Act Contravened - Discharge - 
Employee - Board finding lead hand, who was primary in-house organizer for union, to be 
“employee” within meaning of Act - Board determining that lay-offs of three bargaining 
unit members tainted by anti-union animus - Reinstatement with compensation ordered - 
Board certifying union under section 9.2 of the Act - Board directing distribution Board 
notice and directing that union be permitted to convene meeting of employees on company 
premises during normal working hours 


Z-LITE JENAMEES; RE AMALGAMATED CLOTHING AND TEXTILES WORK- 
ERIN GNe AOAC LO Sree capenttecs voce wares cner ys onsen rumsndnasavnncaaear ennesenee (Feb.) 212 
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Discharge for Union Activity - Certification - Certification Where Act Contravened - Discharge - 


Interference in Trade Unions - Remedies - Unfair Labour Practice - Board finding that 
employer violating Act by removing in-plant organizer from work place for period of time 
and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES INC.; TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
MICHA ED! A!RAANKINescc2 %skisi,- ai Sea aie mee eee acres (Apr.) 


Discharge for Union Activity - Certification - Certification Where Act Contravened - Discharge - 


Thunder Bay employer asserting inability to finance conduct of proceedings in Toronto and 
declining to attend hearing into union’s certification application and unfair labour practice 
complaint - Board explaining its travel policy in respect of ‘‘fast-track’”’ cases - On basis of 
uncontradicted evidence, Board finding employer in violation of Act in discharging key 
union organizer and known union supporter - Reinstatement ordered - Union certified 
under section 9.2 of the Act 


FRADE'S: FRUIT LID ORE UFCW LOC@ATG 7S acai verre Cee eee eee, (Feb.) 


Discharge for Union Activity - Construction Industry - Discharge - Board finding that lay-off of 


three employees and that certain statements made by foreman violating the Act - Reinstate- 
ment with compensation ordered 


FAHUKI CONSTRUCTION INCORPORATED; RE BAC, LOCAL 2, TORONTO, 
BARRIE AND THE ONTARIO PROVINCIAL CONFERENCE OF THE 
LU. Br ACs cassette Badorads iethale tind Ae te ee eee een EE (July) 


Discharge for Union Activity - Discharge - Evidence - Interference in Trade Unions - Practice 


and Procedure - Unfair Labour Practice - Witness - Board not permitting employer to “‘split 
its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


SIDUSS YSTEMS TING] RESUS WA fae pies tee teat We ie ara et ae tac ee oem (June) 


Discharge for Union Activity - Discharge - Practice and Procedure - Unfair Labour Practice - 


Board not permitting union to amend its application mid-way through employer’s case - 
Board unable to accept employer’s explanation for discharging key union supporter - Appli- 
cation allowed - Reinstatement with compensation ordered 


ATLANTIC PACKAGING PRODUCTS LTD.; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CANADA ......ceccecesceceseseeseseeseeseeseseees (Sept.) 


Duty of Fair Referral - Construction Industry - Board finding that local union’s operation of hir- 


Duty 


ing hall violating duty of fair referral where collective agreement requiring that number of 
employer name requests not exceed number of out-of-work list referrals and where 
employer name requests and self-solicitations together exceeding number of out-of-work 
list referrals - Local union’s reliance on self-solicitation as single most significant fashion in 
which members referred to work constituting reckless disregard for terms of collective 
agreement and effectively undermining and subverting balance struck in 50/50 ratio - Appli- 
cation upheld and Board remaining seized with respect to remedy 


GRAHAM SMITH, ALLEN OUELLETTE AND CHARLES WILBURN; RE BSOIW, 
LOCATS TOO ea iete see ews abs eae ete Nake ie atl oe Re RN, oa ee eer ae ee (Apr.) 


of Fair Representation - Collective Agreement - Construction Industry - Construction 
Industry Grievance - Duty to Bargain in Good Faith - Settlement - Trusteeship - Unfair 
Labour Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Associa- 
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tion (“ISCA”’) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlkement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA’’); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, IVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
OTHERIRELEVANT WORKERS cpt 1646 55 hoc eo teat «4 olde dinatnlag hs aMivomegaae baaeuet nes (Aug.) 1082 


Duty of Fair Representation - Consent to Prosecute - School Boards and Teachers Collective 
Negotiations Act - Unfair Labour Practice - Applicant asserting that processing and resolu- 
tion of policy grievance having negative impact on her and amounting to repudiation of col- 
lective agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


AIRTASRITV AGRE ©5059. 00 Fc 5 eae ieee gece tn tyareepeantas ee Wee ean ane (Oct.) 12359 


Duty of Fair Representation - Crown Employees Collective Bargaining Act - Applicant complain- 
ing that union’s withdrawal of classification grievance, as part of agreement concluding 
Social Contract negotiations to withdraw about 7000 classification grievances, violating duty 
of fair representation - Board finding itself without jurisdiction having regard to timing of 
alleged breach of the Act and effective date of transfer of jurisdiction under Crown 
Employees Collective Bargaining Act to Labour Relations Board - Board finding, in any 
event, that applicant’s complaint untimely and lacking substantive merit - Application dis- 


missed 
SMITH, DAVID E.; RE OPSEU; RE CROWN IN THE RIGHT OF ONTARIO REP- 
RESENTED BY MANAGEMENT BOARD SECRETARIAT .................0:00eee (June) 893 


Duty of Fair Representation - Discharge - Health and Safety - Practice and Procedure - Unfair 
Labour Practice - Probationary employee’s earlier health and safety discharge complaint 
dismissed by Board - Employee now seeking reinstatement in new application by shifting 
focus to trade union and alleging breaches of Labour Relations Act - Board unable to dis- 
cern any labour relations purpose for inquiring into complaint - Complaint dismissed 


WILLIAM J. VIVEEN; RE USWA, LOCAL 7135; RE NATIONAL STEEL CAR 
INI ee ARE Alen il) ee A ale ang Oe hae o (Jan.) 85 


Duty of Fair Representation - Discharge - Judicial Review - Natural Justice - Unfair Labour Prac- 
tice - Complainant alleging that union violated its duty of fair representation in respect of 
various matters associated with arbitration hearing dealing with his discharge grievance, 
including selection of counsel, selection of arbitrator and preparation of the case - Board 
finding no fault with representation provided by union to complainant and dismissing appli- 
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cation - Complainant seeking judicial review on various grounds, including alleged breach 
of rules of natural justice - Application for judicial review dismissed by Divisional Court 


RICHARD A. POSIVY; RE CUPE, LOCAL 11, THE HYDRO ELECTRIC COMMIS- 
SION OF THE CORPORATION OF THE CITY OF NORTH YORK, AND THE 
ONTARIO LABOURRELA TIONS BOARD io acc toneuaeni ee cn eee ate ee, (Apr.) 


Duty of Fair Representation - Discharge - Judicial Review - Unfair Labour Practice - Applicant 


Duty 


alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL AUTO RADIATOR MFG. CO. LTD. AND THE OLRB ............... (Oct.) 


of Fair Representation - Discharge - Remedies - Unfair Labour Practice - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Oct.) 


Duty of Fair Representation - Discharge - Unfair Labour Practice - Board finding no established 


“local union policy” of taking all discharge grievances to arbitration regardless of merit - 
Board finding nothing improper in way in which applicant’s grievance handled or consid- 
ered - Application dismissed 


ROLAND BERNARD; RE USWA; RE E:S. FOX LIMITED... oe) o.) ot .c ee ecco een sss (Apr.) 


Duty of Fair Representation - Discharge - Unfair Labour Practice - Board finding union’s deci- 


sion not to take applicant’s discharge grievance to arbitration arbitrary and in bad faith, 
contrary to section 69 of the Act - Application granted - Board remitting question of rem- 
edy to parties 


WILLIAM HILL JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................. (Jan.) 


Duty of Fair Representation - Discharge - Unfair Labour Practice - Union’s determination not to 


Duty 


refer applicant’s discharge grievance to arbitration tainted by inappropriate considerations - 
Union’s conduct both arbitrary and taken in bad faith - Application allowed 


COUPERUS, YVONNE; RE UNITED TEXTILE WORKERS OF AMERICA (LOCAL 
478); RECS BROOKS CORPORA LION 4 amen en hee ee (Sept.) 


of Fair Representation - Discharge - Union’s decision not to proceed to arbitration with 
complainant’s discharge grievance violating Act in light of critical job interests at stake, 
apparent merits of grievance, union’s failure to investigate complainant’s story or to allow 
him to participate in meeting of executive and steward body, and in light of union’s failure 
to explain its decision to the Board - Complaint allowed - Union directed to refer grievance 
to arbitration and employer directed to waive timelines objection 


IVAN CVICEK; RE SCHNEIDER EMPLOYEES ASSOCIATION; RE J.M. 
SCHNEIDER ING ao nccasectesme tanh conrea ares os cee nace ae ere oe (Feb.) 


Duty of Fair Representation - Parties - Reconsideration - Remedies - Unfair Labour Practice - 


Board in earlier decisions finding that union violated duty of fair representation and direct- 
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ing that union arbitrate grievor’s discharge grievance and waive any timeliness objections - 
Employer seeking reconsideration on various grounds including alleged lack of jurisdiction 
to make the remedial orders made - Reconsideration application dismissed 


HILL JR., WILLIAM; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ............... (Dec.) 1437 


Duty of Fair Representation - Unfair Labour Practice - Applicant alleging that union failed to 
represent him adequately in various dealings with employer - Board finding no substance in 
union’s complaints - Application dismissed 


HAROLD GOLDSON; RE CAW CANADA, LOCAL 112; RE DE HAVILLAND 
din CBS acd oth oo ane atte Seam are a tre tt fy Ao, ty SRP Neen etn he Ce rl Odie de (Mar. ) 266 


Duty to Bargain in Good Faith - Collective Agreement - Construction Industry - Construction 
Industry Grievance - Duty of Fair Representation - Settlement - Trusteeship - Unfair 
Labour Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Associa- 
tion (“ISCA’’) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA’’); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, IVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
OTE RIRE ee VAN IW.ORK ERS epee tra sweets xtoppiaceuhsestnuastMqnnerne veegigon es aoas (Aug.) 1082 


Duty to Bargain in Good Faith - Collective Agreement - Practice and Procedure - Remedies - 
Unfair Labour Practice - Union claiming that employer violating its duty to bargain in good 
faith by refusing to sign collective agreement following vote by employees accepting 
employer’s “final offer’ - Employer failing to file response prior to commencement of hear- 
ing - Board applying Rule 19 and deeming employer to have accepted all of the facts stated 
in application - Board deciding case on material before it without necessity of hearing evi- 
dence - Application allowed and employer directed to sign collective agreement ratified by 
bargaining unit 


K & SON MAINTENANCE CO. INC.; RE UFCW, LOCAL 175...........0.seccceeeees (Aug. ) jaa! 


Duty to Bargain in Good Faith - Sale of a Business - Related Employer - Unfair Labour Practice - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
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faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU, AFL CIO CLC AND ITS LOCAL 414...........0..... 0.004. (Oct.) 1309 


Duty to Bargain in Good Faith - Unfair Labour Practice - Board finding that employer’s removal 
of wage offer, in context of enormous upheaval caused by Social Contract Act and other 
expenditure reduction legislation in 1993, not amounting to bad faith bargaining - Applica- 
tion dismissed 


CORPORATION OF THE CITY OF THUNDER BAY, THE; RE CUPE - LOCAL 87 
(INSIDE, UNIT) os). areca od Paaw hpepees oc tte ie cence oaherSa ee tale twee cane anea ae ae asec aes (Nov.) 1355 


Employee - Bargaining Unit - Certification - Board finding that Discharge Planning Co-ordinator 
working at public hospital employed in confidential capacity in matters relating to labour 
relations - Discharge Planning Position excluded from bargaining unit - Final certificate 
issuing 
NIAGARA-ON-THE-LAKE GENERAL HOSPITAL; RE ONA.............:cceeeeees (Dec.) 1457 


Employee - Bargaining Unit - Certification - Judicial Review - Practice and Procedure - Repre- 
sentation Vote - Parties disputing status of certain individuals - Board rejecting union’s sub- 
mission that doctrines of res judicata or issue estopel applying to prevent employer from 
taking position different from position taken in union’s earlier certification application - 
Board rejecting employer’s submission that in circumstances of the case, including its asser- 
tion that union’s support barely over 55%, representation vote should be ordered - Board 
revoking appointment of Labour Relations Officer and directing hearing before panel of 
Board in order to expedite resolution of bargaining unit configuration issues - Employer’s 
application for judicial review dismissed 


REYNOLDS-LEMMERZ INDUSTRIES; RE CAW-CANADA, OLRB............... (Jan.) 93 


Employee - Certification - Certification Where Act Contravened - Discharge - Discharge for 
Union Activity - Board finding lead hand, who was primary in-house organizer for union, 
to be ‘“‘employee”’ within meaning of Act - Board determining that lay-offs of three bargain- 
ing unit members tainted by anti-union animus - Reinstatement with compensation ordered 
- Board certifying union under section 9.2 of the Act - Board directing distribution Board 
notice and directing that union be permitted to convene meeting of employees on company 
premises during normal working hours 


Z-LITE JENAMEES; RE AMALGAMATED CLOTHING AND TEXTILES WORK- 
ERS’ UNIONJAFEL-ClO-CLC aro a na tet sak Boat Sa ao au an os to gsi tee ote dae (Feb.) pale 


Employee - Certification - Union seeking to represent theatre’s stage employees - Board rejecting 
employer’s assertion that stage hands actually independent contractors and not “employ- 
ees’’ within meaning of the Act - Certificate issuing 


GRAND THEATRE CENTRE OF SUDBURY, 1085803 ONTARIO LIMITED C.O.B. 
AS; RE FATSE, LOCA G34 5 ors caeiccan ayer cere te tere aac daken net cat oe as ert eee (Dec.) 1433 


Employee - Discharge - Environmental Protection Act - Board dismissing allegation that 
employer violating section 174(2) of Environmental Protection Act (EPA) by failing to 
recall applicant to work in March 1994 following lay-off in November 1993 - Board finding 
that employer intended November 1993 lay-off to be permanent and that subsequent repri- 
sal against applicant made when applicant no longer employee - In contrast to prohibition 
against reprisals contained in Labour Relations Act and Occupational Health and Safety 


Act, protection against reprisals in EPA applying only to “employees” - Application dis- 
missed 


VAILLANCOURT CONSTRUCTION LIMITED, EMILE A. VAILLANCOURT (SE- 
NIGH AE EAN CARRIPRE: RE ALLAN DUABURY: 2) cccacade-condatereree maven (July) 


Employee - Employee Reference - Board concluding that, in view of history of dealings between 
union and employer regarding lead hands who are subject of union’s application, no “‘ques- 
tion’”’ had arisen within the meaning of section 114(2) of the Act - Application dismissed 


MADAWASKA HARDWOOD FLOORING INC.; RE IWA CANADA LOCAL 1- 
OC ER Ee Ue UN ee cel Ge eaten Sanat due obcenltaattien ve uate cilaohs agency aa (Dec.) 


Employee - Employee Reference - Board not accepting that Records Management Co-ordinator 
working at board of education employed in confidential capacity in matters relating to 
labour relations - Board determining Records Management Co-ordinator to be “employee”’ 
within meaning of the Act 


DUFFERIN COUNTY BOARD OF EDUCATION, THE; RE OPSEU............... (Nov.) 


Employee Reference - Employee - Board concluding that, in view of history of dealings between 
union and employer regarding lead hands who are subject of union’s application, no “ques- 
tion’ had arisen within the meaning of section 114(2) of the Act - Application dismissed 


MADAWASKA HARDWOOD FLOORING INC.; RE IWA CANADA LOCAL 1- 
1000 RE BRUCE: PEPIN Bi iis asl Asc Peon een aiatinmncratg suman te (Dec.) 


Employee Reference - Employee - Board not accepting that Records Management Co-ordinator 
working at board of education employed in confidential capacity in matters relating to 
labour relations - Board determining Records Management Co-ordinator to be “employee” 
within meaning of the Act 


DUFFERIN COUNTY BOARD OF EDUCATION, THE; RE OPSEU............... (Nov.) 


Employees - Bargaining Unit - Certification - Practice and Procedure - Whether persons 
employed in disputed classifications should be included in bargaining unit - Employer fail- 
ing to comply with Board direction to file particulars of its position including details of job 
functions and basis for employer’s request - Board deciding matter based solely on state- 
ment of facts filed by union and on parties’ oral argument - Board not satisfied that lead 
hands, line persons and senior deburrers exercising managerial functions within meaning of 
Act - Facts not supporting submission that lead hands, line persons and senior deburrers 
not sharing sufficient community of interest with other members of proposed bargaining 
unit - Final certificate issuing 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA); RE GROUP OF EMPLOY BE o cori suleaeseense Geto a (Jan.) 


Employer - Certification - Construction Industry - Board finding that responding personnel agen- 
cies not the employers of electricians for whom union seeking bargaining rights 


DARE PERSONNEL INC.; RE IBEW, LOCAL 586..........:ccceeeceee esse eeee eee eeene es (July) 


Employer Support - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 
Construction Industry - Construction Industry Grievance - J udicial Review - Natural Justice 
- Whether respondent bound by provincial ICI agreement - 1962 working agreement signed 
by person with actual authority and not under duress - Board affirming and applying rea- 
soning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not 
limited to six civil trades - Respondent’s submission on employer support rejected - Union’s 
withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include respon- 
dent on Schedule “F” in connection with 1975 accreditation of Electrical Contractor Asso- 
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ciation not signifying abandonment of bargaining rights - Respondent bound by provincial 
ICI agreement - Grievance allowed - Respondent applying for judicial review on ground 
that full Board meeting violated rules of natural justice and seeking interim relief - Motions 
Court judge granting order compelling attendance of chair vice-chair and registrar before 
special examiner to obtain information respecting Board procedures - Motion to produce 
various reports and documents dismissed - Full panel of Divisional Court allowing appeal 
and setting aside order of motions court judge - Court of Appeal dismissing motion for 
leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB’ANDIBEW.LOCAIL 894 eee ees ses (Jan.) 


Employer Support - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 


Construction Industry - Construction Industry Grievance - Judicial Review - Natural Justice 
- Whether respondent bound by provincial ICI agreement - 1962 working agreement signed 
by person with actual authority and not under duress - Board affirming and applying rea- 
soning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not 
limited to six civil trades - Respondent’s submission on employer support rejected - Union’s 
withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include respon- 
dent on Schedule “F”’ in connection with 1975 accreditation of Electrical Contractors Asso- 
ciation not signifying abandonment of bargaining rights - Respondent bound by provincial 
ICI agreement - Grievance allowed - Employer applying for judicial review on grounds that 
Board violated principles of natural justice and that decision patently unreasonable - Divi- 
sional Court satisfied that decision not patently unreasonable and that there was no basis 
for speculation that Full Board meeting had been conducted contrary to principles articu- 
lated by Supreme Court of Canada in Consolidated- Bathurst case - Application for judicial 
review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 


Employer Support - Adjournment - Certification - Charges - Evidence - Intimidation and Coer- 


cion - Judicial Review - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into ‘‘fast 
track”, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
Opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
ANY THE: OUR B 2s. 3: cats, Bice A pease tot teaee ogee kcad nck Oe toe bak Mae (May) 


Employer Support - Adjournment - Certification - Charges - Evidence - Intimidation and Coer- 


cion - Membership Evidence - Board explaining decision to have vice-chair sit alone to hear 
and determine certification application where parties requesting inclusion of Board Mem- 
bers on panel - Board explaining decision not-to adjourn hearing in order to provide further 
notice to objecting employees who had failed to attend hearing - Board declining to hear 
evidence of alleged managerial involvement in organizing campaign on ground that facts 
pleaded not disclosing prima facie case for application of section 13 of the Act - Board not 
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persuaded that union membership evidence obtained through misrepresentation as alleged 
by employer - Certificate issuing 


ONO VOSS LST RIB ULUNGS. REY US W Are riccsnatanccneee se ciace scsteet tenner ere (Mar.) 250 


Employer Support - Bargaining Rights - Certification - Collective Agreement - Construction 
Industry - CLAC intervening in certification application brought by IOUE to assert exis- 
tence of collective agreement between it and employer as bar to application - Board not 
accepting submission that failure of CLAC to file membership evidence fatal to its ability to 
discharge onus under section 61 of the Act that it was entitled to represent employees in the 
bargaining unit at the time that it made collective agreement with employer - Board satis- 
fied that majority vote in favour of accepting proposed collective agreement signifying 
employees’ willingness to have CLAC represent them - Board satisfied that CLAC not 
receiving employer support such that agreement entered into should not be considered to 
be collective agreement for purposes of the Act - Application dismissed 


GISBORNE DESIGN SERVICES LID:; RE TUOE, LOCAE 793; RE CLAC ©... (June) 796 


Employer Support - Certification - Membership Evidence - Petition - Practice and Procedure - 
Board rejecting submission that Board without jurisdiction to schedule certification case 
into “fast track’’ - Board rejecting argument that notice of application ought to have been 
given to Steelworkers’ union - Board rejecting submission that form of membership evi- 
dence submitted by union deficient - Board rejecting argument that Form A-4 Declaration 
Verifying Membership Evidence filed by union defective - Board rejecting bald and unpar- 
ticularized allegation that membership evidence tainted by involvement in campaign by per- 
son perceived to be member of management - Board not permitting objecting employees to 
file particulars on day of hearing - Board rejecting submission that it should attach signifi- 
cance to anti-union petition signed before union cards signed - Board accepting primacy of 
membership evidence filed and finding no reason to exercise its discretion to order repre- 
sentation vote - Certificate issuing 


R.J. RALPH AUTOMOTIVE LIMITED; RE COMMUNICATION, ENERGY & 
PAPERWORKERS UNION OF CANADA (CEP); RE GROUP OF EM- 
PONIES ere te ceca eines oa ie ok ata ee Gta nb eee cate g detieamo we clone taser es Bap (June) 851 


Environmental Protection Act - Board declining to inquire into allegation that employee discip- 
lined contrary to Environmental Protection Act for various reasons, including nature and 
utility of remedy sought, delay in bringing complaint, and fact that subject matter of com- 
plaint had previously been subject matter of grievance arbitration under collective agree- 
ment 


HYDRA-DYNE INDUSTRIAL CLEANING; RE VINCE DE PAEFPE............... (Dec.) 1442 


Environmental Protection Act - Discharge - Employee - Board dismissing allegation that 
employer violating section 174(2) of Environmental Protection Act (EPA) by failing to 
recall applicant to work in March 1994 following lay-off in November 1993 - Board finding 
that employer intended November 1993 lay-off to be permanent and that subsequent repri- 
sal against applicant made when applicant no longer employee - In contrast to prohibition 
against reprisals contained in Labour Relations Act and Occupational Health and Safety 
Act, protection against reprisals in EPA applying only to “employees” - Application dis- 


missed 
VAILLANCOURT CONSTRUCTION LIMITED, EMILE A. VAILLANCOURT (SE- 
NIOR), REJEAN CARRIERE; RE ALAND UXBUR ie eatin hs ote net onenantnavaee (July) 1036 


Essential Services Agreement - Crown Employees Collective Bargaining Act - Parties asking 
Board to determine various ‘“‘central’’ essential services issues - Board noting difficulties in 
adjudication in absence of concrete facts and declining to rule in respect of certain matters - 
Board directing parties to endeavour to designate as few employees as possible as perform- 
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ing ‘‘essential” rather than ““emergency” services - Board directing parties to endeavour to 
arrange essential or emergency work so as to allow it to be performed by employees work- 
ing hours in collective agreement - Board directing parties to negotiate time for draw of 
employees to perform essential or emergency services which may be prior to strike vote but 
within reasonable proximity to time at which strike or lockout possible and which allows 
ample time to complete list process before such strike or lockout 


CROWN IN RIGHT OF ONTARIO, REPRESENTED BY MANAGEMENT BOARD 
OF CABINET - ESSENTIAL AND EMERGENCY SERVICES, THE; RE 


Evidence - Adjournment - Certification - Charges - Employer Support - Intimidation and Coer- 


cion - Judicial Review - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into ‘‘fast 
track’’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
AND THE OLRB vet cvccsnceetsnesiecloron aie wieeecngh were Sue ee (May) 


Evidence - Adjournment - Certification - Charges - Employer Support - Intimidation and Coer- 


cion - Membership Evidence - Board explaining decision to have vice-chair sit alone to hear 
and determine certification application where parties requesting inclusion of Board Mem- 
bers on panel - Board explaining decision not to adjourn hearing in order to provide further 
notice to objecting employees who had failed to attend hearing - Board declining to hear 
evidence of alleged managerial involvement in organizing campaign on ground that facts 
pleaded not disclosing prima facie case for application of section 13 of the Act - Board not 
persuaded that union membership evidence obtained through misrepresentation as alleged 
by employer - Certificate issuing 


CONSUMERS DISTRIBUTING RE USWA 32. teractions. eee cat ee eee (Mar.) 


Evidence - Bargaining Unit - Certification - Practice and Procedure - Union applying to represent 


bargaining unit of movie projectionists - Issue arising as to craft status of projectionists - 
Board determining that licensing requirement under Theatres Act determinative of skills 
component of test that union must meet under section 6(3) of the Act - Union’s objection 
to relevance of further questions about specific skills of projectionists upheld 


NIAGARA FALLS IMAX THEATRE AND/OR NIAGARA FALLS THEATRE VEN- 
TURE; RE TATSE, LOCAL 173; RE BERNARD WILLER®..2..0:..0--2 ee (Sept.) 


Evidence - Certification - Charges - Intimidation and Coercion - Judicial Review - Membership 


Evidence - Natural Justice - Practice and Procedure - Board declining to receive into evi- 
dence certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of 
Procedure - Board declining to receive other proffered evidence offending collateral evi- 
dence rule - Board not satisfied that allegations that union organizers had attempted to 
obtain membership evidence through coercion substantiated - Certificate issuing - Employ- 
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er’s reconsideration application dismissed - Employer applying for judicial review on vari- 
ous grounds, including allegation that Board’s decision not to receive evidence of allega- 
tions that had not been properly particularized violated rules of natural justice - Judicial 
review application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
Sea ULANS AL AND) OLRE (2. ..c.-.ciieiy een te rena hcoees (Feb.) 


Evidence - Certification - Charges - Intimidation and Coercion - Membership Evidence - Board 
inquiring into reliability of union’s membership evidence following disclosure that 
employee who had signed union cards as “‘witness’”’ had not seen employees sign the cards - 
Board satisfied on the evidence that there was no intention to mislead Board - Board satis- 
fied that employee who had countersigned cards was in position to confirm that the persons 
had signed the cards and wished to belong to the union - In all the circumstances, Board 
seeing no reason to reject cards submitted, nor to order representation vote - Board finding 
that charges of intimidation and coercion in collection of membership evidence not made 
out - Certificate issuing 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
1B Dt Eh OF hehe Ue ACRE See Be an ne Re ee me ey nn Se Meee ELS aay (Mar. ) 


Evidence - Certification - Charges - Intimidation and Coercion - Membership Evidence - Union 
moving that Board not inquire into certain employee allegations of undue pressure and mis- 
representation during union’s organizing drive - Board satisfied that allegations of intimida- 
tion amounting to nothing more than persistence, perhaps exaggerated salesmanship, or 
insensitivity - Board finding no reason to discount membership evidence simply because 
employees asked for union cards back and were refused - Board seeing no reason to direct 
representation vote - Certificate issuing 


TIM HORTON DONUTS, MARKET DRIVE DONUTS LTD., C.O.B. AS; RE USWA; 
BRO UMORE MELOY BBS a cniceangated ists ornate enact eae oe ee oat (Feb.) 


Evidence - Certification - Construction Industry - Discharge - Discharge for Union Activity - 
Membership Evidence - Interference in Trade Unions - Unfair Labour Practice - Board dis- 
missing allegation that employer flooded target bargaining unit with new employees solely 
for purpose of defeating certification application - Board applying Trades Qualification Act 
and finding two contested individuals to be registered sheet metal workers for purposes of 
certification application - Board not considering unsigned membership evidence submitted 
on behalf of single employee - Board directing representation vote - Board finding no con- 
nection between certification application and employee’s lay-off - Unfair labour practice 
complaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
SUM RC LCG) GUANA OS Naayts one SHS Inia 8 SS Ee Hey BaP MRR en PP eR SRDER Me cer Beer Toccata cei (Mar.) 


Evidence - Certification - Construction Industry - Practice and Procedure - Board confirming 
authority of Officer to make procedural rulings regarding admissibility of evidence during 
an examination - Board finding no compelling reason to interfere with Officer’s decision to 
receive certain evidence and, accordingly, declining to do so 


DESOURDY PAVING: RE IUOE, LOGAL 793 =, carnsan tate Memranvercesteerarn ace ene: (Apr.) 


Evidence - Certification - Membership Evidence - Board finding that documentary evidence filed 
by union in form of authorizations for representation not establishing that employees are 
members or have applied to be members - Certification applications dismissed 


BAMOWS PLAYERS ING] RE TA TSE ii5 i Sine. os ws Wd tae ema rian Rene naneoaae (Apr. ) 
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Evidence - Certification - Membership Evidence - Petition - Practice and Procedure - Union filing 
new certification application on same date as Board decision granting leave to withdraw 
earlier application - Employer’s request that Board exercise its discretion under section 
105(3)(c) of the Act to refuse to entertain new certification application denied - Employer 
requesting that Board disclose whether any membership cards filed with new application 
signed by persons who had previously signed anti-union petition and submitting that union 
should be required to establish voluntariness of signatures on such cards - - Employer 
request denied - Board not satisfied that petitions representing voluntary expression of 
employee wishes - Certificate issuing 


A-1 RENT-A-TOOL ONTARIO LTD.; RE USWA; RE GROUP OF EM- 
PLO YEES oi hstubiy, Hopes iets emeralds oe coe tele ee ne aT as Seine one © debe eRe are HR, (Jan.) 1 


Evidence - Certification - Membership Evidence - Petition - Pre-Hearing Vote - Union applying 
for certification and requesting pre-hearing vote under section 9 of the Act - Board earlier 
directing holding of pre-hearing representation vote over objection of employer - Employer 
submitting that Board without jurisdiction to conduct vote, count ballots or certify union - 
Board holding that documentary evidence indicating that employee applies for and accepts 
membership in trade union satisfies membership requirement in section 9 of the Act - 
Board further holding that, had it been required to decide the matter, documentary evi- 
dence in form of application for membership also satisfying requirement in section 9 - 
Board distinguishing between letter withdrawing support from union and one revoking 
union membership - Letters withdrawing support cannot have effect of dropping union’s 
level of membership so as to result in ballots cast in pre-hearing vote not being counted - 
Board directing that ballots be counted forthwith 


KNOB HILL FARMS LIMITED; RE TEAMSTERS LOCAL UNION 938; RE GROUP 
OF EMPLOYEES: 1.25 citer beectea. toa nentee See dee oh Pas trees Mie Mate a ae eee are eee ae (Mar.) 303 


Evidence - Certification - Membership Evidence - Practice and Procedure - Evidence before 
Board disclosing that individual whose name appeared as “witness” on union’s membership 
evidence did not actually see employees sign their cards - Board dismissing union’s motion 
that it not inquire further into matter as raising no prima facie case of misconduct or irregu- 
larity - Board, however, not agreeing that evidence before it making out prima facie case 
warranting inquiry into Form A-4 filed by union 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
EMPLOY BES i iiscak (onc eeesa eld neat «ccs aek ss ten satee Varro oa he een ee ee rae (Feb.) 134 


Evidence - Certification - Membership Evidence - Pre-Hearing Vote - Board finding that mem- 
bership evidence stating that employee applying for membership and agreeing to be bound 
by union’s constitution satisfying statutory requirement in section 9 of the Act - Board 
adopting and applying decision in Knob Hill Farms case - Certificate issuing 


OTTAWA BOARD OF EDUCATION; RE EDUCATION SUPPORT STAFF ASSOCI- 
ATION? RE CUPE. LOCAL 1400.01, wee ee ee ee ee ee ee (May) 663 


Evidence - Construction Industry - Petition - Practice and Procedure - Termination - Termination 
application brought by husband of employer - Board finding that decision to bring termina- 
tion application made in consultation with applicant’s wife - Board adopting Hurley 
Corporation case and allowing responding party to make motion akin to non-suit motion 
without being put to its election as to whether or not to call evidence - Evidence not sup- 
porting finding of voluntariness - Application dismissed 


D & EINSULATION, EVE SIGFRID, CARRYING ON BUSINESS AS; RE DONALD 
EPP; RE PLA, BOCAS ac cc saeas ones talaeeetemet tease wee eee ee ae eee (June) 748 


Evidence - Discharge - Discharge for Union Activity - Interference in Trade Unions - Practice 
and Procedure - Unfair Labour Practice - Witness - Board not permitting employer to ‘“‘split 
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its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


SDS Ee VIS ING FRE IS WA. ccs. cBivivoigsdc an es uapuesuntadee tacos AME nce (June) 873 


Evidence - Discharge - Health and Safety - Practice and Procedure - Applicant alleging violation 
of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LANDERS MHOSPITAL RE.PAULINECAU 2 jsetinsere create nest apse (Nov.) 1371 


Evidence - Practice and Procedure - Related Employer - Sale of a Business - Unfair Labour Prac- 
tice - Employer objecting to certain line of questions to be raised by union on grounds of 
solicitor-client privilege - Board not prepared to establish exception to solicitor-client privi- 
lege on basis of assertion that purpose the solicitor-client communication was to facilitate 
breach of the Act - Objection upheld 


CAREFUL HAND LAUNDRY AND DRY CLEANERS LIMITED, KIRLIN LEAS- 
ING LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORK- 
ERS, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, WAREHOUSMEN AND HELPERS OF AMERICA.............. (May) 627 


Final Offer Vote - First Contract Arbitration - Reference - Employer applying to Minister of 
Labour for final offer vote under section 40 of Act after first contract arbitration initiated 
under section 41 - Whether Minister should direct vote - Board holding that section 40 con- 
templating availability of strike or lock-out activity as pre-condition to employer’s right to 
request final offer vote - Initiation of first contract arbitration precluding strike or lock-out 
by virtue of subsection 40(13) of the Act, thereby foreclosing employer from requesting 
final offer vote - Board advising Minister not to direct vote 


ROYALGUARD VINYL CO.. A DIVISION OF ROYPLAST LIMITED; RE | 
Sy ee Ew OF eee YO oe, abe. Jee, Meee Mata ee (Mar.) 349 


Financial Statements - Applicant complaining that audited financial statement furnished by local 
inadequate - Application dismissed 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793 & EDGAR 
DOWER rHDONALD PAQUET CUE a sroee tasdecscGet bcaangitasssisgse cer coce@lars ssi ndownn (Oct.) 1270 


First Contract Arbitration - Final Offer Vote - Reference - Employer applying to Minister of 
Labour for final offer vote under section 40 of Act after first contract arbitration initiated 
under section 41 - Whether Minister should direct vote - Board holding that section 40 con- 
templating availability of strike or lock-out activity as pre-condition to employer’s right to 
request final offer vote - Initiation of first contract arbitration precluding strike or lock-out 
by virtue of subsection 40(13) of the Act, thereby foreclosing employer from requesting 
final offer vote - Board advising Minister not to direct vote 


ROYALGUARD VINYL CO.. A DIVISION OF ROYPLAST LIMITED; RE 
ESE SES ot ene aT ere Coa en nem iron vee rae (Mar.) 349 


Fraud - Certification - Charges - Board declining to inquire into non-sign allegations following 
withdrawal by union of its certification application - Application dismissed 


CFM INC.; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION 
AND GENERAL WORKERS UNION OF CANADA (CAW-CANADA), RE OLSTEN 
SFY TC ID opccti sic tassin ce ea cecn'nten ove maatnnaie mp iine 5 Hoiedna vaasngeaaaenseowmmarchimeaae ses (June) 925 


Health and Safety - Discharge - Duty of Fair Representation - Practice and Procedure - Unfair 
Labour Practice - Probationary employee’s earlier health and safety discharge complaint 
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dismissed by Board - Employee now seeking reinstatement in new application by shifting 
focus to trade union and alleging breaches of Labour Relations Act - Board unable to dis- 
cern any labour relations purpose for inquiring into complaint - Complaint dismissed 


WILLIAM J. VIVEEN; RE USWA, LOCAL 7135; RE NATIONAL STEEL CAR 
LIMITED 55 sie sexe sins ces Decade ts tenia eamedio ahel ince «ak eee es eee ae ee ae (Jan.) 


Health and Safety - Discharge - Employer discharging bartender for refusing to serve customer - 


Bartender having reason to believe that serving customer would pose danger to herself - 
Bartender’s discharge violating Occupational Health and Safety Act - Application allowed 


BARMAID’S ARM;.RE SHARON:MOORE op ccciisun cn conatsanneteervionn pdecneidakehonriise (Mar.) 


Health and Safety - Discharge - Evidence - Practice and Procedure - Applicant alleging violation 


of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LYNDHURST HOSPITAL? REPAULINE CA Ui iir.trevtecrt <5) seem saeete sensi seen (Nov.) 


Health and Safety - Discharge - Security guard expressing various concerns regarding new assign- 


ment including its isolated location, cold temperature and unavailability of drinking water - 
Security guard discharged following work refusal - Board finding that work refusal com- 
plied with section 43(3)(b) of Occupational Health and Safety Act and that dismissal was 
contrary to section 50(1) of the Act - Application allowed - Reinstatement with compensa- 
tion ordered 


CANADIAN CORPS OF COMMISSIONAIRES (HAMILTON); RE PATRICIA 
DOUGTAS 20s 54 Pale ek Mean ae oi te WER eeeretes (May) 


Health and Safety - Judicial Review - Employee citing second-hand tobacco smoke in work 


refusal - Board finding health and safety not real reason for refusal and that employer disci- 
pline not unlawful in circumstances - Complaint dismissed - Employee seeking judicial 
review on ground that members’ conduct give rise to reasonable apprehension of bias - 
Employee issuing summons to witness to Board member to secure evidence for use in judi- 
cial review application - Motions court judge concluding that summons an abuse of process 
and quashing it - Three-judge panel of Divisional Court upholding decision of motions 
judge and dismissing motion to set decision aside - leave to appeal to Court of Appeal 
denied 


BOEING CANADA/DE HAVILLAND DIVISION AND SUSAN A. TACON, JOHN 
A. RONSON AND DAVID A. PATTERSON AND OLRB; RE BETTES, JILL...(Aug.) 


Hospital Labour Disputes Arbitration Act - Reference - Board advising Minister that “mother 


house” operated by order of nuns offering various services to its members, including care 
for aging members, not a “hospital”? within meaning of Hospital Labour Disputes Arbitra- 
tion Act 


MAISON MERE DES SOEURS DE LA CHARITE D’OTTAWA; RE CUPE, LOCAL 


Hospital Labour Disputes Arbitration Act - Reference - Board advising Minister that group home 


providing attendant care to physically disabled adults a “hospital” within meaning of Hospi- 
tal Labour Disputes Arbitration Act 


NORTH YORKERS FOR DISABLED PERSONS INC.; RE SEIU, LOCAL 204... (July) 


Hospital Labour Disputes Arbitration Act - Reference - Board advising Minister that homemaker 
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services programme operate by Red Cross not a “hospital”? within meaning of Hospital 
Labour Disputes Arbitration Act 


CANADIAN RED CROSS SOCIETY SOCIETY (ONTARIO DIVISION), THE; RE 
step 204 (APL Cols: y CG, yes hccstee ta muee ante re a eee (May) 612 


Hospital Labour Disputes Arbitration Act - Reference - Board advising Minister that retirement 
residence a “hospital” within meaning of Hospital Labour Disputes Arbitration Act 


GODERICH PLACE RETIREMENT RESIDENCE; SEU, LOCAL 210............. (Apr.) 416 


Hospital Labour Disputes Arbitration Act - Reference - Board finding residential facility for aged 
or infirm to be “hospital” within meaning of Hospital Labour Disputes Arbitration Act 


MEADOWCROFT PLACE (GUELPH), MEADOWCROFT HOLDINGS INC., C.O.B. 
AS EXECU-CARE NURSING SERVICES, 5M MANAGEMENT SERVICES LIM- 
ITED, AND MEADOWCROFT LIMITED PARTNERSHIP, C.O.B. AS; RE SEIU, 
TS De Bae ia a Maoh bens os pcan dan we uae ne git hn signa Tied ot eee chet woes (Nov.) i 


Interference in Trade Unions - Certification - Certification Where Act Contravened - Discharge - 
Discharge for Union Activity - Remedies - Unfair Labour Practice - Board finding that 
employer violating Act by removing in-plant organizer from work place for period of time 
and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES INC TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
BT eA eS IN IUIN ca ag coisas Saat, ae sd nha selarinse cota dete en Revels anaes eng act onees (Apr.) 505 


Interference in Trade Unions - Certification - Construction Industry - Discharge - Discharge for 
Union Activity - Evidence - Membership Evidence - Unfair Labour Practice - Board dismis- 
sing allegation that employer flooded target bargaining unit with new employees solely for 
purpose of defeating certification application - Board applying Trades Qualification Act and 
finding two contested individuals to be registered sheet metal workers for purposes of certi- 
fication application - Board not considering unsigned membership evidence submitted on 
behalf of single employee - Board directing representation vote - Board finding no connec- 
tion between certification application and employee’s lay-off - Unfair labour practice com- 
plaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
SIV IG LICXEIES B10 ns dace cna a ni RN ORC th ED Can i eam Rei een avi (Mar.) 272 


Interference in Trade Unions - Discharge - Discharge for Union Activity - Evidence - Practice 
and Procedure - Unfair Labour Practice - Witness - Board not permitting employer to “split 
its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


SIDUS SYSTEMS ING. SRE USWA 2cne. cb cceon srs edanns home venes sonneearaiessnenwasenmapae (June) 873 


Interim Relief - Constitutional Law - Remedies - Employer operating mail sorting operation as 
part of network of companies providing private mail and courier service through North 
America - Board finding that employer’s labour relations falling within federal jurisdiction - 
Application for interim relief dismissed 


TANAT CANADA, A DIVISION OF G.D. EXPRESS WORLDWIDE CANADA INC. ; 
RE CANADIAN UNION OF POSTAL WORKERS ..........0::ecceeeeeeeese eee eee eee ees (Apr.) 534 
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Interim Relief - Construction Industry - Jurisdictional Dispute - Remedies - Sheet Metal Workers’ 


union and Plumbers’ union disputing assignment of certain work involving installation of 
fan-powered boxes - Sheet Metal Workers seeking interim order restoring original assign- 
ment of disputed work - Application for interim order dismissed 


NIAGARA MECHANICAL CONTRACTORS, LESLIE BROTHERS INC., UA, 
LOCAL UNION 666,RE SMW; LO@AL S37 cig ccc .ctee emer cea peene een aes tes (July) 


Interim Relief - Construction Industry - Unfair Labour Practice - Remedies - Applicant filing 


unfair labour practice complaint alleging that Shinglers’ union bringing charges against him 
as result of his participation in other Board proceedings - Applicant in other Board pro- 
ceedings alleging, amongst other things, that Shinglers’ union not a “‘trade union” within 
meaning of the Act - Harm to applicant in perception of potential witnesses that applicant 
being singled out for punishment because of involvement in Board proceeding outweighing 
harm to union associated with restraint on conduct of internal union affairs - Board direct- 
ing that internal union trial of applicant be postponed pending outcome of unfair labour 
practice complaint 


BROUWERS, HANK; RE CANADIAN UNION OF SHINGLERS AND ALLIED 
WORKERS 0 en ee en ee eee eer (Sept.) 


Interim Relief - Discharge - Remedies - Unfair Labour Practice - Union making unfair labour 


practice complaint in respect of discharge of member of union’s bargaining committee and 
seeking interim reinstatement - Board not accepting employer’s submission that balance of 
harm weighing in its favour because union already certified and because union delayed 17 
days in bringing application and because of its assertion that it had no more work for elec- 
tricians - Application allowed - Board directing that employee be reinstated pending dispo- 
sition of unfair labour practice complaint 


VIDEOLUX CANADA ING USWA > Biota ics tana ose etot stirs cco cteneet os aaa (Sept.) 


Interim Relief - Jurisdictional Dispute - Remedies - Carpenters’ union representing employees at 


employer’s planning mill - IWA representing employees at employer’s sawmill - Carpen- 
ters’ union making jurisdictional dispute complaint in respect of employer’s plan to consoli- 
date operations of planning mill and sawmill at location of sawmill - Carpenters’ seeking 
interim order preventing employer from relocating planning mill pending qo cgurration of 
jurisdictional dispute complaint - Interim relief application dismissed 


TEMBEC FOREST PRODUCTS (1990) INC., IWA-CANADA, LOCAL 1-100 AND; 
RE CTA, LOCAL 1030 ns desuie coaasteasctarceete opens venta mae Gondae rane een mee ny a en eeecranrase (Jan.) 


Intimidation and Coercion - Adjournment - Certification - Charges - Employer Support - Evi- 


dence - Judicial Review - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into ‘‘fast 
track’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
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to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
“aNd ic ll 6 Be) 6) ll £4 RN pe a UR nies al ed RE. Hh winrar acd (May) 724 


Intimidation and Coercion - Adjournment - Certification - Charges - Employer Support - Evi- 
dence - Membership Evidence - Board explaining decision to have vice-chair sit alone to 
hear and determine certification application where parties requesting inclusion of Board 
Members on panel - Board explaining decision not to adjourn hearing in order to provide 
further notice to objecting employees who had failed to attend hearing - Board declining to 
hear evidence of alleged managerial involvement in organizing campaign on ground that 
facts pleaded not disclosing prima facie case for application of section 13 of the Act - Board 
not persuaded that union membership evidence obtained through misrepresentation as 
alleged by employer - Certificate issuing 


CONSUMERS DISTRIBUTING ARE USW Aten ea: reuters sinner teens (Mar.) 250 


Intimidation and Coercion - Certification - Certification Where Act Contravened - Constitutional 
Law - Practice and Procedure - Unfair Labour Practice - Notice of Constitutional Question 
not complying with amended Courts of Justice Act - Board not permitting employer to raise 
constitutional challenge given late stage at which it was raised - Board finding that 
employer violating Act and true wishes of employees cannot be ascertained where 
employer holding captive audience meetings, engaging in poster campaign, making threats 
to economic benefits and job security, making various disparaging remarks about union, 
giving instructions on seeking return of union cards, initiating anti-union petition, and dis- 
ciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.0.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ....... (Dec.) 1475 


Intimidation and Coercion - Certification - Charges - Evidence - Judicial Review - Membership 
Evidence - Natural Justice - Practice and Procedure - Board declining to receive into evi- 
dence certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of 
Procedure - Board declining to receive other proffered evidence offending collateral evi- 
dence rule - Board not satisfied that allegations that union organizers had attempted to 
obtain. membership evidence through coercion substantiated - Certificate issuing - Employ- 
er’s reconsideration application dismissed - Employer applying for judicial review on vari- 
ous grounds, including allegation that Board’s decision not to receive evidence of allega- 
tions that had not been properly particularized violated rules of natural justice - Judicial 
review application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
SAMUEL OFOSU ANSAT AND OLRB i535 atta: svenaanat cs. a eee seein mienta eee (Feb.) 230 


Intimidation and Coercion - Certification - Charges - Evidence - Membership Evidence - Board 
inquiring into reliability of union’s membership evidence following disclosure that 
employee who had signed union cards as “witness” had not seen employees sign the cards - 
Board satisfied on the evidence that there was no intention to mislead Board - Board satis- 
fied that employee who had countersigned cards was in position to confirm that the persons 
had signed the cards and wished to belong to the union - In all the circumstances, Board 
seeing no reason to reject cards submitted, nor to order representation vote - Board finding 
that charges of intimidation and coercion in collection of membership evidence not made 
out - Certificate issuing 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
EMIPE On RESUS ete od, ones bs AE AL ALG RM EE (Mar.) 290 
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Intimidation and Coercion - Certification - Charges - Evidence - Membership Evidence - Union 
moving that Board not inquire into certain employee allegations of undue pressure and mis- 
representation during union’s organizing drive - Board satisfied that allegations of intimida- 
tion amounting to nothing more than persistence, perhaps exaggerated salesmanship, or 
insensitivity - Board finding no reason to discount membership evidence simply because 
employees asked for union cards back and were refused - Board seeing no reason to direct 
representation vote - Certificate issuing 


TIM HORTON DONUTS, MARKET DRIVE DONUTS LTD., C.0.B. AS; RE USWA; 
RE GROUP OF EMPLOYEES sisson Pucnansceei ve. Joeman rae cree eine eet nae. Sere (Feb.) 187 


Intimidation and Coercion - Certification - Charges - Membership Evidence - Employer alleging 
that membership evidence collected through threats to employees’ job security by former 
supervisor at workplace - Board not convinced that former supervisor’s encouragement of 
unionization casting doubt on voluntariness of membership evidence submitted - Certificate 
issuing 
VERSA SERVICES LTD.; RE CAW-CANADA; RE RETAIL WHOLESALE 
CANADA, CANADIAN SERVICE SECTOR DIVISION OF THE UNITED STEEL- 
WORKERS OF AMERICA, LOCAL 414; MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES CATERERS AND ALLIED EMPLOYEES LOCAL UNION 
NOE O41 csssaciinvchigee bacius 0 wane Seomtueevumamee pring ten vise reels yeaa Roe eee tee aT an tear ne (Jan.) 79 


Intimidation and Coercion - Certification - Charges - Membership Evidence - Employer operating 
greenhouse near Thunder Bay - Union applying for certification in May when 13 members 
of bargaining unit employed - Employer asking Board to defer application and to hold rep- 
resentation vote in November at time when 35 to 40 employees to be employed performing 
seasonal work - Board satisfied that composition of bargaining unit on application date suf- 
ficiently representative - Board dismissing allegations of intimidation and coercion in collec- 
tion of membership evidence - Certificate issuing 


HILL’S GREENHOUSE LTD.; RE IWA-CANADA, LOCAL 2693; RE LOUISE 
MY LLEVA HOw, R08 Sara he Uo kiedig meche Rs tin a ate a cleat a a (July) 970 


Intimidation and Coercion - Picketing - Strike - Unfair Labour Practice - Employer complaining 
that picketing by truckers on lawful strike violating Act by causing unlawful strike, and by 
interfering with statutory rights by intimidation and coercion - Employer also seeking 
restrictions on picketing under section 11.1 of the Act - Board dismissing unfair labour 
practice complaint and finding that right to operate business not derived from or dependent 
upon Labour Relations Act - Board dismissing application under section 11.1 on grounds 
that picketing not taking place on “premises” to which section 11.1 applies 


NELSON QUARRY COMPANY; RE USWA; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CANADA, LOCAL UNION NO. 494....... (June) 825 


Intimidation and Coercion - Remedies - Unfair Labour Practice - Union complaining that 
employer took certain steps (including refusing to reinstate grievor, contracting out certain 
services and imposing hiring and purchasing freeze) in response to arbitration award - 
Union alleging that employer seeking to intimidate employees and their union, and to cir- 
cumvent effect of award - Board allowing application - Board making various orders, 
including direction that employer cease and desist from proceeding further with contracting 
Out process initiated earlier - Employer also prohibited from initiating consideration of or 
contracting out services performed by bargaining unit members for further period of 6 
months 


CORPORATION OF THE CITY OF NORTH YORK; RE CUPE, LOCAL 94.... (Sept.) 1170 


Judicial Review - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 
Construction Industry - Construction Industry Grievance - Employer Support - Natural Jus- 
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tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘‘F” in connection with 1975 accreditation of Electrical Contractor 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Motions Court judge granting order compelling attendance of chair vice-chair and registrar 
before special examiner to obtain information respecting Board procedures - Motion to 
produce various reports and documents dismissed - Full panel of Divisional Court allowing 
appeal and setting aside order of motions court judge - Court of Appeal dismissing motion 
for leave to appeal - Supreme Court of Canada dismissing application for leave to appeal 


ELLIS-DON LIMITED; RE OLRB AND IBEW, LOCAL 894). 22.5. cect nates. ee oo ant (Jan.) 92 


Judicial Review - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 
Construction Industry - Construction Industry Grievance - Employer Support - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘‘F’”’ in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Employer applying for judicial review on 
grounds that Board violated principles of natural justice and that decision patently unrea- 
sonable - Divisional Court satisfied that decision not patently unreasonable and that there 
was no basis for speculation that Full Board meeting had been conducted contrary to princi- 
ples articulated by Supreme Court of Canada in Consolidated-Bathurst case - Application 
for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
SOLA Cth tel NM DN ie FAT Se cal Be Fal aa yA Rit eP SMM A Mg te (Dec.) 1506 


Judicial Review - Abandonment - Bargaining Rights - Crown Transfer - Sale of a Business - Min- 
istry of Health revoking nursing home’s licence, taking over nursing home and operating it 
for 3 years - Ministry of Health calling for and receiving proposals for licensed beds lost due 
to earlier revocation and awarding beds to a number of licensees, including ““HG” - Board 
finding that part of Crown undertaking had been transferred to “HG”, that there were 
valid bargaining rights to be transferred and that an intermingling of employees had 
occurred - Board finding that predecessor’s collective agreement would have applied at 
time “HG” started combined operation in 1991 without a vote had Crown Transfer Act 
been applied as it should have been - Evidence not supporting submission that union had 
abandoned its bargaining rights - Application under Crown Transfer Act allowed - Employ- 
er’s application for judicial review dismissed by Divisional Court 


HERITAGE GREEN SENIOR CENTRE; RE SEIU, LOCAL 532, OLRB AND 
TRI CN TINS TY OF HIE ALTE cose cco cca ress caper sae ere enteng pane prez tn ewane (Sept.) 1236 


Judicial Review - Adjournment - Certification - Charges - Employer Support - Evidence - Intimi- 
dation and Coercion - Membership Evidence - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
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rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into “‘fast 
track”’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
AND THE OLRB Yogi os tua ae ee ee ae te (May) 724 


Judicial Review - Bargaining Unit - Certification - Employee - Practice and Procedure - Repre- 
sentation Vote - Parties disputing status of certain individuals - Board rejecting union’s sub- 
mission that doctrines of res judicata or issue estopel applying to prevent employer from 
taking position different from position taken in union’s earlier certification application - 
Board rejecting employer’s submission that in circumstances of the case, including its asser- 
tion that union’s support barely over 55%, representation vote should be ordered - Board 
revoking appointment of Labour Relations Officer and directing hearing before panel of 
Board in order to expedite resolution of bargaining unit configuration issues - Employer’s 
application for judicial review dismissed 


REYNOLDS-LEMMERZ INDUSTRIES; RE CAW-CANADA, OLRB................ (Jan.) 93 


Judicial Review - Bargaining Unit - Certification - Union applying to represent employees of 
retirement home in Guelph - Employer submitting that bargaining unit should include 
group of “floating” maintenance and housekeeping workers, who work out of head office 
and who service some 25 retirement homes owned by employer, when those maintenance 
employees work at Guelph home - Board determining that maintenance and housekeeping 
employees who float to different homes should be included in bargaining unit - Certificate 
issuing - Application for judicial review dismissed by Divisional Court 


MEADOWCROFT HOLDINGS INC., C.0.B. AS EXECU-CARE NURSING SER- 
VICES, AND MEADOWCROFT LIMITED PARTNERSHIP C.O.B. AS MEADOW- 
CROFT PLACE (GUELPH); RE SEIU LOCAL 532 AFFILIATED WITH THE A.F. 
OF L., C.I1.0., C.L.C. AND THE OLRB, THE RIGHT HONOURABLE ELIZABETH 
WITMER, MINISTER OF LABOUR FOR ONTARIO AND 5M MANAGEMENT 
SERVICES EID tine dre aacaters rt reo ta Meee eee PR Ne at ted en Oe ASS (Oct.) 1353 


Judicial Review - Certification - Charges - Evidence - Intimidation and Coercion - Membership 
Evidence - Natural Justice - Practice and Procedure - Board declining to receive into evi- 
dence certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of 
Procedure - Board declining to receive other proffered evidence offending collateral evi- 
dence rule - Board not satisfied that allegations that union organizers had attempted to 
obtain membership evidence through coercion substantiated - Certificate issuing - Employ- 
er’s reconsideration application dismissed - Employer applying for judicial review on vari- 
ous grounds, including allegation that Board’s decision not to receive evidence of allega- 
tions that had not been properly particularized violated rules of natural justice - Judicial 
review application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
SAMUEL OFOSU"ANSATVAND OLRB? i... sce ee ee (Feb.) 230 


Judicial Review - Certification - Reconsideration - Representation Vote - Board finding ballot 
cast in representation vote spoiled where ballot marked with heavy ‘“‘X” in “No” circle and 
light oblique line in “Yes” circle - Certificate issuing - Employer applying for reconsidera- 
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tion on ground that spoiled ballots should have been treated as “ballots cast’’ within mean- 
ing of section 9.1 of Act - Issue raised for first time in reconsideration application - 
Employer offering no reason why argument on ballots cast not raised earlier - Board also 
noting its established case law to effect that spoiled ballots are not included within ‘‘ballots 
cast’ - Reconsideration application dismissed - Employer’s application for judicial review 
dismissed by Divisional Court 


MAIDSTONE MANUFACTURING INC.; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(OA WEG AND AGrA NIN OLR Bae ie core ee tn ee eee eee (Mar.) 388 


Judicial Review - Construction Industry - Sector Determination - Board finding construction of 
underground concrete water storage tank to be work in ICI sector of construction industry, 
and not in heavy engineering sector or sewer and watermains sector as asserted by Labour- 
ers’ union - Declaration issuing accordingly - Labourers’ application for judicial review dis- 
missed by Divisional Court 


MATHEWS CONTRACTING INC., A BANKRUPT AND THE OLRB, CJA, LOCAL 
18, COOPERS & LYBRAND LIMITED, TRUSTEE OF THE ESTATE OF; RE 
LIGIN Aer Re eee ome ewes yey eee (Mar.) 391 


Judicial Review - Discharge - Duty of Fair Representation - Natural Justice - Unfair Labour Prac- 
tice - Complainant alleging that union violated its duty of fair representation in respect of 
various matters associated with arbitration hearing dealing with his discharge grievance, 
including selection of counsel, selection of arbitrator and preparation of the case - Board 
finding no fault with representation provided by union to complainant and dismissing appli- 
cation - Complainant seeking judicial review on various grounds, including alleged breach 
of rules of natural justice - Application for judicial review dismissed by Divisional Court 


RICHARD A. POSIVY; RE CUPE, LOCAL 11, THE HYDRO ELECTRIC COMMIS- 
SION OF THE CORPORATION OF THE CITY OF NORTH YORK, AND THE 
ONTARIO, LABOUR RELATIONS BOARD viesins.c.igag aoa des on suntannaaioedan’ Haan eowarihe (Apr.) 577 


Judicial Review - Discharge - Duty of Fair Representation - Unfair Labour Practice - Applicant 
alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL AUTO RADIATOR MFG. CO. LTD. AND THE OLRB ............... (Oct.) 1353 


Judicial Review - Health and Safety - Employee citing second-hand tobacco smoke in work 
refusal - Board finding health and safety not real reason for refusal and that employer disci- 
pline not unlawful in circumstances - Complaint dismissed - Employee seeking judicial 
review on ground that members’ conduct give rise to reasonable apprehension of bias - 
Employee issuing summons to witness to Board member to secure evidence for use in judi- 
cial review application - Motions court judge concluding that summons an abuse of process 
and quashing it - Three-judge panel of Divisional Court upholding decision of motions 
judge and dismissing motion to set decision aside - leave to appeal to Court of Appeal 


denied 
BOEING CANADA/DE HAVILLAND DIVISION AND SUSAN A. TACON, JOHN 
A. RONSON AND DAVID A. PATTERSON AND OLRB; RE BETTES, JILL...(Aug.) 1146 


Judicial Review - Picketing - Strike - Strike Replacement Workers - Right of Access - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
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managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
applying for judicial review - Union moving to strike out affidavit filed by employer in 
pending application for judicial review on basis that it is admissible - Divisional Court 
ordering that affidavit be struck 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO; IRENE PARK, GLIEP SKINNERZAND OLRB 2yy i icsaw. nemeenae: wateeteee (Mar.) a22 


Judicial Review - Picketing - Strike - Strike Replacement Workers - Right of Access - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
seeking judicial review - Divisional Court finding that Board exceeded its jurisdiction by 
failing to address and decide whether there was an exercise of the right to picket granted 
under subsection 11.1(3) of the Act before considering whether to exercise its discretion 
under subsection 11.1(5) to impose restrictions - Application for judicial review allowed 


GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, THE; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO; IRENE PARK; CLIFF SKINNER-AND OLR B. 3. o:ccvacssscea gua aoe (July) 1045 


Judicial Review - Sale of a Business - Union Alleging “‘sale of a business” where municipality can- 
celling its contract with transit company and “taking back” operation of municipality’s tran- 
sit system - Transit company found in earlier Board decision to be federal undertaking - 
Labour Relations Act amendments providing in section 64.1 that successor rights provisions 
applying to federal-to-provincial sales, but amendments coming into force only on January 
1, 1993 - Respondents asserting that transaction occurred on December 31, 1992 and that 
section 64.1 of the Act having no application - Respondents also denying that transaction 
amounting to “‘sale of a business” - Board satisfied that by acquiring substantial part of 
work force previously employed by transit company, municipality transferring to itself an 
essential element of that business - Board concluding that municipality’s hiring of employ- 
ees on and after January 1, 1993 triggering sale and that section 64.1 of the Act applying to 
the transaction - Board finding and declaring sale of a business - Municipality applying for 
judicial review - Divisional Court quashing decision of the Board 


CHARTERWAYS TRANSPORTATION LIMITED AND ONTARIO LABOUR 
RELATIONS BOARD, NATIONAL AUTOMOBILE, AEROSPACE AND AGRI- 
CULTURAL IMPLEMENT WORKERS UNION OF CANADA (CAW-CANADA) 
AND ITS LOCAL 222; RE THE CORPORATION OF THE TOWN OF AJAX.... (June) 907 
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Judicial Review - Sale of a Business - Union Alleging ‘‘sale of a business” where municipality can- 
celling its contract with transit company and ‘“‘taking back” operation of municipality’s tran- 
sit system - Transit company found in earlier Board decision to be federal undertaking - 
Labour Relations Act amendments providing in section 64.1 that successor rights provisions 
applying to federal-to-provincial sales, but amendments coming into force only on January 
1, 1993 - Respondents asserting that transaction occurred on December 31, 1992 and that 
section 64.1 of the Act having no application - Respondents also denying that transaction 
amounting to “sale of a business” - Board satisfied that by acquiring substantial part of 
work force previously employed by transit company, municipality transferring to itself an 
essential element of that business - Board concluding that municipality’s hiring of employ- 
ees on and after January 1, 1993 triggering sale and that section 64.1 of the Act applying to 
the transaction - Board finding and declaring sale of a business - Municipality applying for 
judicial review - Divisional Court quashing decision of the Board - Court of Appeal grant- 
ing union’s application for leave to appeal 


CHARTERWAYS TRANSPORTATION LIMITED AND ONTARIO LABOUR 
RELATIONS BOARD, NATIONAL AUTOMOBILE, AEROSPACE AND AGRI- 
CULTURAL IMPLEMENT WORKERS UNION OF CANADA (CAW-CANADA) 
AND ITS LOCAL 222; RE THE CORPORATION OF THE TOWN OF AJAX... (Sept.) 1236 


Jurisdictional Dispute - Association of Allied Health Professionals (AAHP) disputing assignment 
of Health Promoter classification to CUPE bargaining unit by Board of Health employer - 
Board distinguishing decisions in Eastern Ontario Health Unit and Board of Health for Pet- 
erborough County-City Health Unit cases - Board sustaining employer’s assignment of 
Health Promoter classification to CUPE bargaining unit. 


BOARD OF HEALTH FOR THE KINGSTON, FRONTENAC AND LENNOX AND 
ADDINGTON HEALTH UNIT, THE, AND CUPE AND ITS LOCAL 3175; RE 
PGW 2 11g © Bs Ree ak nO RR Me PSA Onn i AC Py eee tL ee rast (May) 587 


Jurisdictional Dispute - Construction Industry - Constitutional Law - Labourers’ union and Car- 
penters’ union disputing assignment of certain work in respect of construction of bridge 
across St. Clair River between USA and Canada - Board not accepting Carpenters’ submis- 
sion that construction of bridge in issue falling within federal labour relations jurisdiction - 
Board declining to disturb assignment of work made to Carpenters 


PCL CONSTRUCTION LIMITED, PCL CIVIL CONSTRUCTORS (CANADA) INC., 
PCL CONSTRUCTORS INC., PCL CONSTRUCTORS EASTERN _INC., 
PCL/MCCARTHY, A JOINT VENTURE, CJA, LOCAL 1256; RE LIUNA, LOCAL 
TSO eee cet See es ss ne fo Ot ara, wan ueasn nas aunimacnaananenain wugnlins sanbiseieneeoue (Aug.) L127 


Jurisdictional Dispute - Construction Industry - Construction Industry Grievance - Damages - 
Parties - Remedies - Carpenters’ union seeking damages in section 126 application, follow- 
ing finding by Board in earlier jurisdictional dispute complaint that its members ought to 
have been assigned certain work - Board denying Labourers’ union standing to participate 
in hearing of section 126 application - Board applying decision in Sayers & Associates and 
holding that damages should be restricted to circumstances in which Board concludes that 
contractor/employer did not act reasonably, not those circumstances in which employer rea- 
sonably was wrong - Union not demonstrating that employer acted unreasonably and Board 
concluding that damages not warranted - Application dismissed 


ROBERTSON YATES CORPORATION LIMITED; RE CJA, LOCAL UNION 785; 
PTE CALLING Look oy se Le ee Read SY One ae Been We tame ee ge ee Ce (Feb.) 158 


Jurisdictional Dispute - Construction Industry - IBEW and Labourers’ union disputing assign- 
ment of certain hand digging and backfilling work at base of transmission towers during 
course of line refurbishment project - Board confirming assignment to IBEW on basis of 
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economy and efficiency and because other factors considered not favouring one union or 
the other 


ONTARIO HYDRO, EPSCA AND; RE IBEW, LOCAL 1788 AND LIUNA, LOCAL 


Jurisdictional Dispute - Construction Industry - IBEW and Labourers’ union disputing assign- 


ment of work in connection with installation of duct or trench similar to Trenwa Duct for 
exclusive purpose of housing electrical cables - Board decision in Adam Clark case not det- 
erminative of issue - Board confirming employer’s assignment to Labourers’ union 


COMSTOCK CANADA, IBEW, LOCAL 1687 AND D.J. VENASSE CONSTRUC- 
TION-EIMITED AND: RE;EITUINA, LOGAL 40) ton cela inate see (Mar.) 


Jurisdictional Dispute - Construction Industry - Interim Relief - Remedies - Sheet Metal Workers’ 


union and Plumbers’ union disputing assignment of certain work involving installation of 
fan-powered boxes - Sheet Metal Workers seeking interim order restoring original assign- 
ment of disputed work - Application for interim order dismissed 


NIAGARA MECHANICAL CONTRACTORS, LESLIE BROTHERS INC., UA, 
LOCAL UNION 666; RE-SMW. EOCAL 337 circu. mastic saute sted cee ts meats (July) 


Jurisdictional Dispute - Construction Industry - Ironworkers’ union, Boilermakers’ union and 


IBEW disputing assignment of certain work related to shop fabrication, unloading, field 
fabrication, rigging, erection, and installation of steel supports in Board Area 2 - Unions 
also disputing description of disputed work and whether steel supports in issue are “‘multi- 
purpose” - Board satisfied that work in dispute involved multi-purpose steel supports and 
that the collective bargaining relationship, area and employer practice, safety, skill and 
training, and economy and efficient factors all favoured assignment as made to Ironworkers 
and Boilermakers 


ELECON ELECTRICAL CONTRACTORS INC., PRO-MART INDUSTRIAL PROD- 
UCTS LTD., IBEW, LOCAL 530, BBF, LOCAL 128; RE BSOIW, LOCAL 700 ... (May) 


Jurisdictional Dispute - Construction Industry - Labourers’ union and Boilermakers’ union dis- 


puting assignment of certain work in connection with staffing of tool cribs at certain 
projects in Board Area 2 - Board determining that work in dispute improperly assigned and 
should have been assigned to Labourers’ union 


CANADIAN ERECTORS CONSTRUCTION SERVICES INC., FOSTER WHEELER 
LIMITED, CONSTRUCTION DIVISION, LIUNA, LOCAL 1089; RE BBF ........ (May) 


Jurisdictional Dispute - Construction Industry - Labourers’ union and Ironworkers’ union disput- 


ing assignment of certain work, but not agreeing on its description - Board ruling that 
whether or not work described as involving ‘‘metal curtain wall” (as claimed by Ironwork- 
ers), disputed work more like metal curtain wall than precast concrete system (as claimed 
by Labourers) and that disputed work should have been assigned to Ironworkers 


ALLIED ARCHITECTURAL SYSTEMS LTD.; RE BSOIW, LOCAL 721; RE 
LIUNAGA SS. ie, Lh a eee ee i, (Oct.) 


Jurisdictional Dispute - Construction Industry - Millwrights’ union and Ironworkers’ union disput- 


ing assignment of work in connection with off-loading, rigging, handling, transport and 
installation of flumes at Ford Engine Plant in Windsor - Board not interfering with assign- 
ment by employer of work to Ironworkers - Application dismissed 


VICTORIA STEEL CORPORATION, BSOIW, LOCAL 700, ONTARIO ERECTORS 
ASSOCIATION INCORPORATED, ASSOCIATION OF MILLWRIGHTING CON- 
TRACTORS OF ONTARIO; RE MILLWRIGHTS DISTRICT COUNCIL OF 
ONTARIO ON ITS OWN BEHALF AND ON BEHALF OF ITS LOCAL 1244 .... (May) 
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Jurisdictional Dispute - Construction Industry - Operative Plasterers and Cement Masons’ union 
and Labourers’ union disputing assignment of work related to installation of wire mesh in 
connection with placing and finishing concrete floors - Board finding work to be cement 
masons’ work - Board not persuaded to disturb assignment to Cement Masons’ union 


DAFOE FLOOR CONCRETE CONSTRUCTION LTD., LIUNA, LOCAL 1059 AND; 
| eA iG) a Gi Ie OY ie). Serrano mea ik DER cet Ate re cosh oe tray are Ja A aley AAT oy PUI (Nov.) 1361 


Jurisdictional Dispute - Construction Industry - Painters’ union and Labourers’ union disputing 
assignment of work involving removal of lead-contaminated plaster, its bagging, and its fur- 
ther removal from site - Board holding that work should have been assigned to Labourers’ 
union 


ELLIS-DON CONSTRUCTION LTD. AND J.P. MATTE PEINTURES LTEE, LIUNA 
LOCAL 247 AND; RE PAT AND THE ONTARIO COUNCIL OF THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL 
CRTC IC RL eee ee Se POM EE Pie ob Nts told (Jan.) 20 


Jurisdictional Dispute - Interim Relief - Remedies - Carpenters’ union representing employees at 
employer’s planning mill - IWA representing employees at employer’s sawmill - Carpen- 
ters’ union making jurisdictional dispute complaint in respect of employer’s plan to consoli- 
date operations of planning mill and sawmill at location of sawmill - Carpenters’ seeking 
interim order preventing employer from relocating planning mill pending determination of 
jurisdictional dispute complaint - Interim relief application dismissed 


TEMBEC FOREST PRODUCTS (1990) INC., IWA-CANADA, LOCAL 1-100 AND; 
RE GI DOCAI One er ie ee en ee en nee (Jan.) 66 


Jurisdictional Dispute - University’s faculty association and staff association disputing assignment 
of certain library reference desk and library tour work - Board confirming university’s 
assignment of disputed work to members of both faculty association and staff association 


BOARD OF GOVERNORS OF ALGOMA UNIVERSITY COLLEGE; RE ALGOMA 
UNIVERSITY COLLEGE STAFF ASSOCIATION AND ALGOMA UNIVERSITY 
COLLEGE BACUL LY ASSOCIATION wicccseras Fea cuccxtnicy peedess as hous utah <oueseerms (Jan.) 9 


Just Cause - Discharge - Unfair Labour Practice - Board finding that employer had just cause for 
discharging employee accusing of breaching company ticketing and receipting procedures - 
Application dismissed 


WNIT PARK REMIUNASILOCAL 183 ar Sos cemti ty fire deen cktatadaer teeth entities (Feb.) 190 


Lock-Out - Bargaining Rights - Constitutional Law - Strike - Strike Replacement Workers - 
Trade Union - Unfair Labour Practice - American League and National League of Profes- 
sional Baseball Clubs locking-out umpires represented by Association of Major League 
Umpires throughout United States and Canada - Board finding that umpires working in 
Toronto ‘‘employees” within meaning of Labour Relations Act, umpires’ organization to 
be “trade union” within meaning of the Act, and that umpires’ organization holding bar- 
gaining rights for umpires under Labour Relations Act - Board declaring lock-out of 
umpires in Ontario unlawful because parties failed to go through compulsory statutory con- 
ciliation process - Employment of replacement umpires likewise declared unlawful as con- 
trary to section 73.1 of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALL. PLAYERS ASSOGIATION# accor nai danse daisies tewacerpenes vache Pausarnads (Apr.) 540 


Lock-Out - Board finding that lock-out of referees by National Basketball Association (NBA) in 
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Ontario illegal - Board directing NBA to assign members of NBA Referees’ Association to 
NBA games in Toronto until conciliation processes complied with 


NATIONAL BASKETBALL ASSOCIATION; RE NATIONAL BASKETBALL REF- 
EREES (ASSOCIA TION ¢s:...o5e: sates ts sepeson doce aueawtae fae gens weatke qatar tek aueena aaeraee (Nov.) 


Lock-Out - Damages - Remedies - Strike - Strike Replacement Workers - Unfair Labour Practice 


- Board previously finding that employer violating the Act by using independent contractors 
to perform work of employee in bargaining unit - Board previously determining that cease 
and desist direction could not be framed which would prevent company from performing 
prohibited replacement work, while permitting it to continue to perform other than prohib- 
ited replacement work - Board rejecting employer’s submission that damages order should 
not be made - Board ordering employer to pay union a sum equal to charges paid by it to 
independent contractors for deliveries which would have been attributable to bargaining 
unit member but for the strike 


NELSON OUIARRY COMPANY: REIS WA e0 ote esa ey ee (May) 


Lock-Out - Dependent Contractor - Strike - Strike Replacement Workers - Unfair Labour Prac- 


tice - Union representing bargaining unit of dependent contractors engaged in delivery of 
crushed stone - Quarry employer locking out bargaining unit and subsequently using ser- 
vices of independent brokers to pick up stone from quarry - Employer maintaining that 
work performed by independent brokers different than work performed by bargaining unit 
drivers - Union’s complaint that employer violating strike replacement provisions allowed 
in part and dismissed in part - Board inviting parties’ written submission regarding appro- 
priate remedy 


NETSON OUARRY COMPANY: RE USWA ia.os asian nsasnateanad ane cee aee seas (Jan.) 


Membership Evidence - Adjournment - Certification - Charges - Employer Support - Evidence - 


Intimidation and Coercion - Board explaining decision to have vice-chair sit alone to hear 
and determine certification application where parties requesting inclusion of Board Mem- 
bers on panel - Board explaining decision not to adjourn hearing in order to provide further 
notice to objecting employees who had failed to attend hearing - Board declining to hear 
evidence of alleged managerial involvement in organizing campaign on ground that facts 
pleaded not disclosing prima facie case for application of section 13 of the Act - Board not 
persuaded that union membership evidence obtained through misrepresentation as alleged 
by employer - Certificate issuing 


CONSUMERS DISTRIBUTING? RE USWA six. ritamcccareat arene nee sea eee (Mar. ) 


Membership Evidence - Adjournment - Certification - Charges - Employer Support - Evidence - 


Intimidation and Coercion - Judicial Review - Natural Justice - Practice and Procedure - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into ‘‘fast 
track’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
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to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
Fall ( DJ lO) 0. 3 yaad BRAIN Bln om So oR A Baek NUR SBN A PORE or Br tM RLY, (May) 724 


Membership Evidence - Agricultural Labour Relations Act - Certification - Charges - Employer 
objecting to jurisdiction of the Board on grounds that agricultural industry division alleg- 
edly not designated in manner contemplated by Agricultural Labour Relations Act - Objec- 
tion dismissed - Board also dismissing objection to reliability of membership evidence sub- 
mitted by union - Certificate issuing 


HIGHLINE PRODUCE LIMITED; RE UFCW; RE THERESA SARKIS ........... (June) ‘ 803 


Membership Evidence - Certification - Charges - Evidence - Intimidation and Coercion - Board 
inquiring into reliability of union’s membership evidence following disclosure that 
employee who had signed union cards as “‘witness’’ had not seen employees sign the cards - 
Board satisfied on the evidence that there was no intention to mislead Board - Board satis- 
fied that employee who had countersigned cards was in position to confirm that the persons 
had signed the cards and wished to belong to the union - In all the circumstances, Board 
seeing no reason to reject cards submitted, nor to order representation vote - Board finding 
that charges of intimidation and coercion in collection of membership evidence not made 
out - Certificate issuing 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
EMER O YE ES te ote kt ete net Mal leet nk one eael, Uw,» wemtiana Jess (Mar.) 290 


Membership Evidence - Certification - Charges - Evidence - Intimidation and Coercion - Judicial 
Review - Natural Justice - Practice and Procedure - Board declining to receive into evi- 
dence certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of 
Procedure - Board declining to receive other proffered evidence offending collateral evi- 
dence rule - Board not satisfied that allegations that union organizers had attempted to 
obtain membership evidence through coercion substantiated - Certificate issuing - Employ- 
er’s reconsideration application dismissed - Employer applying for judicial review on vari- 
ous grounds, including allegation that Board’s decision not to receive evidence of allega- 
tions that had not been properly particularized violated rules of natural justice - Judicial 
review application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
SAMUBLOROSU ANSAH AND OLRB.n2oe io hea deav sate des sohiedeben toate soutesnemnasies (Feb.) 230 


Membership Evidence - Certification - Charges - Evidence - Intimidation and Coercion - Union 
moving that Board not inquire into certain employee allegations of undue pressure and mis- 
representation during union’s organizing drive - Board satisfied that allegations of intimida- 
tion amounting to nothing more than persistence, perhaps exaggerated salesmanship, or 
insensitivity - Board finding no reason to discount membership evidence simply because 
employees asked for union cards back and were refused - Board seeing no reason to direct 
representation vote - Certificate issuing 


TIM HORTON DONUTS, MARKET DRIVE DONUTS LTD., C.O.B. AS; RE USWA; 
REGROUPIOE-E MELOY. BES sioradiy vecennscndihen seu rnacnademmatepaadetaa-na sates tags (Feb.) 187 


Membership Evidence - Certification - Charges - Intimidation and Coercion - Employer alleging 
that membership evidence collected through threats to employees’ job security by former 
supervisor at workplace - Board not convinced that former supervisor’s encouragement of 
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unionization casting doubt on voluntariness of membership evidence submitted - Certificate 
issuing 


VERSA SERVICES LTD.; RE CAW-CANADA; RE RETAIL WHOLESALE 
CANADA, CANADIAN SERVICE SECTOR DIVISION OF THE UNITED STEEL- 
WORKERS OF AMERICA, LOCAL 414; MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES CATERERS AND ALLIED EMPLOYEES LOCAL UNION NO. 


Membership Evidence - Certification - Charges - Intimidation and Coercion - Employer operating 


greenhouse near Thunder Bay - Union applying for certification in May when 13 members 
of bargaining unit employed - Employer asking Board to defer application and to hold rep- 
resentation vote in November at time when 35 to 40 employees to be employed performing 
seasonal work - Board satisfied that composition of bargaining unit on application date suf- 
ficiently representative - Board dismissing allegations of intimidation and coercion in collec- 
tion of membership evidence - Certificate issuing 


HILL’S GREENHOUSE LTD.; RE IWA-CANADA, LOCAL 2693; RE LOUISE 
MV LEW ATO ope see sel te arte i ere gi i a ee (July) 


Membership Evidence - Certification - Construction Industry - Discharge - Discharge for Union 


Activity - Evidence - Interference in Trade Unions - Unfair Labour Practice - Board dismis- 
sing allegation that employer flooded target bargaining unit with new employees solely for 
purpose of defeating certification application - Board applying Trades Qualification Act and 
finding two contested individuals to be registered sheet metal workers for purposes of certi- 
fication application - Board not considering unsigned membership evidence submitted on 
behalf of single employee - Board directing representation vote - Board finding no connec- 
tion between certification application and employee’s lay-off - Unfair labour practice com- 
plaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
SMWSEOCAD 30 o Rat Lenn ek, en ens Senter enn we eee (Mar.) 


Membership Evidence - Certification - Construction Industry - Petition - Pre-Hearing Vote - 


CLAC applying to displace Sheet Metal Workers’ union as bargaining agent for employer’s 
employees - Board rejecting Sheet Metal’s assertion that membership evidence filed by 
CLAC nullified by subsequent reaffirmations signed by employer’s employees - Reaffirma- 
tions having no effect on employees’ membership in CLAC and, accordingly, having no 
effect on CLAC’s level of membership support - Board also applying Knob Hill Farms case 
in determining that there is no place for change of heart documents in pre-hearing vote pro- 
ceeding 


COVERTITE EASTERN LIMITED; RE CLAC, CONSTRUCTION WORKERS 
LOCAE-52°RE SMW. LOCAL A7* Dae nin ee ee ae (June) 


Membership Evidence - Certification - Employer Support - Petition - Practice and Procedure - 


Board rejecting submission that Board without jurisdiction to schedule certification case 
into “fast track” - Board rejecting argument that notice of application ought to have been 
given to Steelworkers’ union - Board rejecting submission that form of membership evi- 
dence submitted by union deficient - Board rejecting argument that Form A-4 Declaration 
Verifying Membership Evidence filed by union defective - Board rejecting bald and unpar- 
ticularized allegation that membership evidence tainted by involvement in campaign by per- 
son perceived to be member of management - Board not permitting objecting employees to 
file particulars on day of hearing - Board rejecting submission that it should attach signifi- 
cance to anti-union petition signed before union cards signed - Board accepting primacy of 


fee) 


970 


Da 


729 


81 


membership evidence filed and finding no reason to exercise its discretion to order repre- 
sentation vote - Certificate issuing 


R.J. RALPH AUTOMOTIVE LIMITED; RE COMMUNICATION, ENERGY & 
PAPERWORKERS UNION OF CANADA (CEP); RE GROUP OF EM- 
END ES ses asnnsel com citetay. 3 as aeprd nay 9s, dios dete te pote dee er dca Mina racks (aan ert (June) 851 


Membership Evidence - Certification - Evidence - Board finding that documentary evidence filed 
by union in form of authorizations for representation not establishing that employees are 
members or have applied to be members - Certification applications dismissed 


FANMGUSEUAYERS ING. REVTATSER sory tiic a. exe nenndasncee teas Cates seer peace me (Apr.) 397 


Membership Evidence - Certification - Evidence - Petition - Practice and Procedure - Union filing 
new certification application on same date as Board decision granting leave to withdraw 
earlier application - Employer’s request that Board exercise its discretion under section 
105(3)(c) of the Act to refuse to entertain new certification application denied - Employer 
requesting that Board disclose whether any membership cards filed with new application 
signed by persons who had previously signed anti-union petition and submitting that union 
should be required to establish voluntariness of signatures on such cards - - Employer 
request denied - Board not satisfied that petitions representing voluntary expression of 
employee wishes - Certificate issuing 


A-1 RENT-A-TOOL ONTARIO LTD.; RE USWA; RE GROUP OF EM- 
PLE) Sake aS ed ee hk Ws, Fel Bis ke Gt one ek mE alee (Jan.) 1 


Membership Evidence - Certification - Evidence - Petition - Pre-Hearing Vote - Union applying 
for certification and requesting pre-hearing vote under section 9 of the Act - Board earlier 
directing holding of pre-hearing representation vote over objection of employer - Employer 
submitting that Board without jurisdiction to conduct vote, count ballots or certify union - 
Board holding that documentary evidence indicating that employee applies for and accepts 
membership in trade union satisfies membership requirement in section 9 of the Act - 
Board further holding that, had it been required to decide the matter, documentary evi- 
dence in form of application for membership also satisfying requirement in section 9 - 
Board distinguishing between letter withdrawing support from union and one revoking 
union membership - Letters withdrawing support cannot have effect of dropping union’s 
level of membership so as to result in ballots cast in pre-hearing vote not being counted - 
Board directing that ballots be counted forthwith 


KNOB HILL FARMS LIMITED; RE TEAMSTERS LOCAL UNION 938; RE GROUP 
OREMPIOW Est iime, hank) SR Ot ory Slice lan tee calf emer an (Mar.) 303 


Membership Evidence - Certification - Evidence - Practice and Procedure - Evidence before 
Board disclosing that individual whose name appeared as ‘“‘witness” on union’s membership 
evidence did not actually see employees sign their cards - Board dismissing union’s motion 
that it not inquire further into matter as raising no prima facie case of misconduct or irregu- 
larity - Board, however, not agreeing that evidence before it making out prima facie case 
warranting inquiry into Form A-4 filed by union 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
FOLD BONDE AAS dn ony 0 anon Mit Rmexsined Scale Mier Je Sreaney Pilon Geet (Feb.) 134 


Membership Evidence - Certification - Evidence - Pre-Hearing Vote - Board finding that mem- 
bership evidence stating that employee applying for membership and agreeing to be bound 
by union’s constitution satisfying statutory requirement in section 9 of the Act - Board 
adopting and applying decision in Knob Hill Farms case - Certificate issuing 


OTTAWA BOARD OF EDUCATION; RE EDUCATION SUPPORT STAFF ASSOCI- 
ATION; RE CUPE, LOCAL 1400..........:::ceeeeeseeeeeeseeeeeseeeneeseneeeaneeeeegensceeeses (May) 663 
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Membership Evidence - Certification - Petition - Timeliness - Board finding certain petitions 
untimely where they were received by Board after date on which certification application 
was sent by registered mail - Board finding other petition timely where request to transfer 
petition from earlier withdrawn certification application to new application post-dated new 
certification application date - Board rejecting argument that membership evidence insuffi- 
cient on grounds that cards failed to reflect witness to signature, that copy of membership 
evidence not forwarded to International union as required by union’s constitution, that 
membership applications failed to contain language showing commitment to be bound to 
union’s constitution, and that membership applications were confusing to employees - 
Board rejecting argument that membership evidence tainted by content of union’s corre- 
spondence to employees making reference to Labour Relations Board - Board rejecting 
argument that Form A-4 filed by union unsatisfactory - Interim certificate issuing in respect 
of one application 


OSHAWA GROUP LIMITED; RE UFCW, AFL-CIO-CLC....... Seen eee ere et (Apr.) 477 


Natural Justice - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 
Construction Industry - Construction Industry Grievance - Employer Support - Judicial 
Review - Whether respondent bound by provincial ICI agreement - 1962 working agree- 
ment signed by person with actual authority and not under duress - Board affirming and 
applying reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - 
Agreement not limited to six civil trades - Respondent’s submission on employer support 
rejected - Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure 
to include respondent on Schedule ‘“‘F’ in connection with 1975 accreditation of Electrical 
Contractor Association not signifying abandonment of bargaining rights - Respondent 
bound by provincial ICI agreement - Grievance allowed - Respondent applying for judicial 
review on ground that full Board meeting violated rules of natural justice and seeking 
interim relief - Motions Court judge granting order compelling attendance of chair vice- 
chair and registrar before special examiner to obtain information respecting Board proce- 
dures - Motion to produce various reports and documents dismissed - Full panel of Divi- 
sional Court allowing appeal and setting aside order of motions court judge - Court of 
Appeal dismissing motion for leave to appeal - Supreme Court of Canada dismissing appli- 
cation for leave to appeal 


ELLIS-DON LIMITED; RE OLRB AND IBEW, LOCAL 894.0000... eee eee (Jan.) 92 


Natural Justice - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 
Construction Industry - Construction Industry Grievance - Employer Support - Judicial 
Review - Whether respondent bound by provincial ICI agreement - 1962 working agree- 
ment signed by person with actual authority and not under duress - Board affirming and 
applying reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - 
Agreement not limited to six civil trades - Respondent’s submission on employer support 
rejected - Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure 
to include respondent on Schedule ‘‘F’ in connection with 1975 accreditation of Electrical 
Contractors Association not signifying abandonment of bargaining rights - Respondent 
bound by provincial ICI agreement - Grievance allowed - Employer applying for judicial 
review on grounds that Board violated principles of natural justice and that decision 
patently unreasonable - Divisional Court satisfied that decision not patently unreasonable 
and that there was no basis for speculation that Full Board meeting had been conducted 
contrary to principles articulated by Supreme Court of Canada in Consolidated-Bathurst 
case - Application for judicial review dismissed 


ELLIS-DON LIMITED; RE THE ONTARIO LABOUR RELATIONS BOARD 
AND INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
SY) ee Sie ee eee er te, ee ee ee (Dec.) 1506 


Natural Justice - Adjournment - Certification - Charges - Employer Support - Evidence - Intimi- 
dation and Coercion - Judicial Review - Membership Evidence - Practice and Procedure - 
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Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into “‘fast 
track”’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
ANDMHEOLRRE S.C ee ee ee ee eee (May) 724 


Natural Justice - Certification - Charges - Evidence - Intimidation and Coercion - Judicial Review 
- Membership Evidence - Practice and Procedure - Board declining to receive into evidence 
certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of Proce- 
dure - Board declining to receive other proffered evidence offending collateral evidence 
rule - Board not satisfied that allegations that union organizers had attempted to obtain 
membership evidence through coercion substantiated - Certificate issuing - Employer’s 
reconsideration application dismissed - Employer applying for judicial review on various 
grounds, including allegation that Board’s decision not to receive evidence of allegations 
that had not been properly particularized violated rules of natural justice - Judicial review 
application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
SAMUELOFOSUCANSA HUAND OLREB fxg 228 0). caesias (cbs doth dua sane coer ng teree aes (Feb.) 230 


Natural Justice - Certification - Practice and Procedure - Application date and terminal date fall- 
ing within period of employer’s summer shut-down - Employer posting Form B-4 in work- 
place as directed but, in view of shut-down, employees not receiving notice of application 
prior to terminal date - Board rejecting employer’s argument that application void ab initio, 
but directing that terminal date be extended 


GLY MEUS PIASTICS DPD i RE UAW eee aiucaaewssanitecodssnmandees Seninesagiacmman ss cine (Aug.) LA 


Natural Justice - Discharge - Duty of Fair Representation - Judicial Review - Unfair Labour Prac- 
tice - Complainant alleging that union violated its duty of fair representation in respect of 
various matters associated with arbitration hearing dealing with his discharge grievance, 
including selection of counsel, selection of arbitrator and preparation of the case - Board 
finding no fault with representation provided by union to complainant and dismissing appli- 
cation - Complainant seeking judicial review on various grounds, including alleged breach 
of rules of natural justice - Application for judicial review dismissed by Divisional Court 


RICHARD A. POSIVY; RE CUPE, LOCAL 11, THE HYDRO ELECTRIC COMMIS- 
SION OF THE CORPORATION OF THE CITY OF NORTH YORK, AND THE 
ONFARIO LABOUR RELATIONS BOARD) ccc, cevesumonancronnecstncsiontritnatitinarasiindees (Apr.) De 


Parties - Construction Industry - Construction Industry Grievance - Damages - Jurisdictional Dis- 
pute - Remedies - Carpenters’ union seeking damages in section 126 application, following 
finding by Board in earlier jurisdictional dispute complaint that its members ought to have 
been assigned certain work - Board denying Labourers’ union standing to participate in 
hearing of section 126 application - Board applying decision in Sayers & Associates and 
holding that damages should be restricted to circumstances in which Board concludes that 


84 


contractor/employer did not act reasonably, not those circumstances in which employer rea- 
sonably was wrong - Union not demonstrating that employer acted unreasonably and Board 
concluding that damages not warranted - Application dismissed 


ROBERTSON YATES CORPORTATION LIMITED; RE CJA, LOCAL UNION 785; 
RE LIUNA ta8en. co ae eee et, bP LO eer bane oe ia nee g (Feb.) 158 


Parties - Construction Industry - Construction Industry Grievance - Practice and Procedure - 
Union grieving alleged improper pay for overtime work - Board exercising its discretion to 
permit Metropolitan Toronto Road Builders Association (“MTRBA”’) to intervene in 
referral of grievance to arbitration so as to avoid multiple proceedings and to bind MTRBA 
and its members to Board’s decision 


CANADIAN HIGHWAYS INTERNATIONAL CONSTRUCTORS; RE IUOE, 
LOCAL 793; RE METROPOLITAN TORONTO ROAD BUILDERS ASSOCIA- 
TION: cascetecs cots crens betray ROR Mee eee ee oe ee ee ee (Dec.) 1417 


Parties - Duty of Fair Representation - Reconsideration - Remedies - Unfair Labour Practice - 
Board in earlier decisions finding that union violated duty of fair representation and direct- 
ing that union arbitrate grievor’s discharge grievance and waive any timeliness objections - 
Employer seeking reconsideration on various grounds including alleged lack of jurisdiction 
to make the remedial orders made - Reconsideration application dismissed 


HILL JR., WILLIAM; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Dec) 1437 


Parties - Practice and Procedure - Strike - Timeliness - Termination - Steelworkers’ union alleging 
that termination application untimely as having been brought within six months of com- 
mencement of strike - Employer disputing that strike occurred - Board rejecting union’s 
submission that employer ought not to be permitted to intervene in application to raise 
strike issue - Board finding that picketing by bargaining unit members was concerted activ- 
ity intended to restrict or limit output (although it did not have that effect) - Application 
dismissed as untimely 


METRO TAXI LTD. C.O.B. AS CAPITAL TAXI; RE RAM SEENANAN, ON HIS 
BEHALF AND ON BEHALF OF A GROUP OF EMPLOYEES OF METRO TAXI 
LTD. C.O.B. AS CAPITAL TAXI, OPERATING AS TAXI OWNERS AND/OR TAXI 
DRIVERS RE: USW Ait arcacasties cciaee te ioe aet eked one. eens Wee amen Coe eae ee ete (Nov.) 1378 


Petition - Bargaining Unit - Bargaining Rights - Combination of Bargaining Units - Termination - 
Timeliness - Practice and Procedure - Three weeks following union’s application to combine 
existing full-time and part-time bargaining units, employee in full-time unit filing applica- 
tion to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET I.G.A.; RE UFCW, 
LOCATE £7 sdcasaiaty sien pdtutiaeatanehcbiqatea teens tails an ake sean ae eee ae ees aa Pe (Feb.) 166 


Petition - Certification - Construction Industry - Membership Evidence - Pre-Hearing Vote - 
CLAC applying to displace Sheet Metal Workers’ union as bargaining agent for employer’s 
employees - Board rejecting Sheet Metal’s assertion that membership evidence filed by 
CLAC nullified by subsequent reaffirmations signed by employer’s employees - Reaffirma- 
tions having no effect on employees’ membership in CLAC and, accordingly, having no 
effect on CLAC’s level of membership support - Board also applying Knob Hill Farms case 
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in determining that there is no place for change of heart documents in pre-hearing vote pro- 
ceeding 


COVERTITE EASTERN LIMITED; RE CLAC, CONSTRUCTION WORKERS 
PAGAL 92 RE ONIW,, DOCAI AT ior crre sn ceames cas Meer Seen ce tes ee neesmer tn cose eee taeed (June) SPA 


Petition - Certification - Employer Support - Membership Evidence - Practice and Procedure - 
Board rejecting submission that Board without jurisdiction to schedule certification case 
into ‘fast track” - Board rejecting argument that notice of application ought to have been 
given to Steelworkers’ union - Board rejecting submission that form of membership evi- 
dence submitted by union deficient - Board rejecting argument that Form A-4 Declaration 
Verifying Membership Evidence filed by union defective - Board rejecting bald and unpar- 
ticularized allegation that membership evidence tainted by involvement in campaign by per- 
son perceived to be member of management - Board not permitting objecting employees to 
file particulars on day of hearing - Board rejecting submission that it should attach signifi- 
cance to anti-union petition signed before union cards signed - Board accepting primacy of 
membership evidence filed and finding no reason to exercise its discretion to order repre- 
sentation vote - Certificate issuing 


R.J. RALPH AUTOMOTIVE LIMITED; RE COMMUNICATION, ENERGY & 
PAPERWORKERS UNION OF CANADA (CEP); RE GROUP OF EM- 
PEO WEES 5. Shes erate eee ewe ela de DRADER ah eat eden on done poate (June) 851 


Petition - Certification - Evidence - Membership Evidence - Practice and Procedure - Union filing 
new certification application on same date as Board decision granting leave to withdraw 
earlier application - Employer’s request that Board exercise its discretion under section 
105(3)(c) of the Act to refuse to entertain new certification application denied - Employer 
requesting that Board disclose whether any membership cards filed with new application 
signed by persons who had previously signed anti-union petition and submitting that union 
should be required to establish voluntariness of signatures on such cards - - Employer 
request denied - Board not satisfied that petitions representing voluntary expression of 
employee wishes - Certificate issuing 


A-1 RENT-A-TOOL ONTARIO LTD.; RE USWA; RE GROUP OF EM- 
PISO NEES epee se ric eae a ee ee ese ea (Jan.) 1 


Petition - Certification - Evidence - Membership Evidence - Pre-Hearing Vote - Union applying 
for certification and requesting pre-hearing vote under section 9 of the Act - Board earlier 
directing holding of pre-hearing representation vote over objection of employer - Employer 
submitting that Board without jurisdiction to conduct vote, count ballots or certify union - 
Board holding that documentary evidence indicating that employee applies for and accepts 
membership in trade union satisfies membership requirement in section 9 of the Act - 
Board further holding that, had it been required to decide the matter, documentary evi- 
dence in form of application for membership also satisfying requirement in section 9 - 
Board distinguishing between letter withdrawing support from union and one revoking 
union membership - Letters withdrawing support cannot have effect of dropping union’s 
level of membership so as to result in ballots cast in pre-hearing vote not being counted - 
Board directing that ballots be counted forthwith 


KNOB HILL FARMS LIMITED; RE TEAMSTERS LOCAL UNION 938; RE GROUP 
POLI MDI ONES et ets nek ee ee em ete (Mar.) 303 


Petition - Certification - Membership Evidence - Timeliness - Board finding certain petitions 
untimely where they were received by Board after date on which certification application 
was sent by registered mail - Board finding other petition timely where request to transfer 
petition from earlier withdrawn certification application to new application post-dated new 
certification application date - Board rejecting argument that membership evidence insuffi- 
cient on grounds that cards failed to reflect witness to signature, that copy of membership 
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evidence not forwarded to International union as required by union’s constitution, that 
membership applications failed to contain language showing commitment to be bound to 
union’s constitution, and that membership applications were confusing to employees - 
Board rejecting argument that membership evidence tainted by content of union’s corre- 
spondence to employees making reference to Labour Relations Board - Board rejecting 
argument that Form A-4 filed by union unsatisfactory - Interim certificate issuing in respect 
of one application 


OSHAWA GROUP EIMITED: RE UPCW, AFI-CIO-CEC cee nee eee ere (Apr.) 


Petition - Construction Industry - Evidence - Practice and Procedure - Termination - Termination 


application brought by husband of employer - Board finding that decision to bring termina- 
tion application made in consultation with applicant’s wife - Board adopting Hurley 
Corporation case and allowing responding party to make motion akin to non-suit motion 
without being put to its election as to whether or not to call evidence - Evidence not sup- 
porting finding of voluntariness - Application dismissed 


D & E INSULATION, EVE SIGFRID, CARRYING ON BUSINESS AS; RE DONALD 
EPP) RE HETA, LOCAUO5 «43\. eceetctspagisiten (ohare at Meee ener (June) 


Picketing - Intimidation and Coercion - Strike - Unfair Labour Practice - Employer complaining 


that picketing by truckers on lawful strike violating Act by causing unlawful strike, and by 
interfering with statutory rights by intimidation and coercion - Employer also seeking 
restrictions on picketing under section 11.1 of the Act - Board dismissing unfair labour 
practice complaint and finding that right to operate business not derived from or dependent 
upon Labour Relations Act - Board dismissing application under section 11.1 on grounds 
that picketing not taking place on “‘premises” to which section 11.1 applies 


NELSON QUARRY COMPANY; RE USWA; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CANADA, LOCAL UNION NO. 494....... (June) 


Picketing - Judicial Review - Strike - Strike Replacement Workers - Right of Access - Unfair 


Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
applying for judicial review - Union moving to strike out affidavit filed by employer in 
pending application for judicial review on basis that it is admissible - Divisional Court 
ordering that affidavit be struck 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO?) IRENE-PARK,, CEIFE-SKINNERZAND OURB Wri. conten ete ok (Mar.) 


Picketing - Judicial Review - Strike - Strike Replacement Workers - Right of Access - Unfair 


Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
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persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
seeking judicial review - Divisional Court finding that Board exceeded its jurisdiction by 
failing to address and decide whether there was an exercise of the right to picket granted 
under subsection 11.1(3) of the Act before considering whether to exercise its discretion 
under subsection 11.1(5) to impose restrictions - Application for judicial review allowed 


GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, THE; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
LINOFIRENE PARK; CLIFP'SKINNERIAND OLRBixt.sie os. Soe a ee (July) 1045 


Practice and Procedure - Accreditation - Bargaining Unit - Construction Industry - Residential 
Low Rise Forming Contractors Association applying for accreditation - Applicant and 
Local 183 of Labourers’ union agreeing on appropriate bargaining unit - Board finding unit 
appropriate despite objections of Metropolitan Toronto Apartment Builders Association 
and Toronto Residential Construction Labour Bureau - Board setting ‘‘employer date” and 
directing that employers listed on Schedules “‘E” and “‘F” receive notice of application and 
of hearing 


RESIDENTIAL LOW RISE FORMING CONTRACTORS ASSOCIATION OF MET- 
ROPOLITAN TORONTO AND VICINITY, THE; RE LIUNA, LOCAL 183; RE MET- 
ROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION; TORONTO 
RESIDENTIAL CONSTRUCTION LABOUR BUREAU; TORONTO HOUSING 
LABOUR BUREAU; ONTARIO FORMWORK ASSOCIATION; RESIDENTIAL 
FRAMING ASSOCIATION; AND ONTARIO CONCRETE & DRAIN CONTRAC- 
TORSTASSOCUAT TONG ee oe tone ss okt ese teenth Jones ec teacaantnc cs vtec: eRe (Dec.) 1471 


Practice and Procedure - Adjournment - Certification - Charges - Employer Support - Evidence - 
Intimidation and Coercion - Judicial Review - Membership Evidence - Natural Justice - 
Board explaining decision to have vice-chair sit alone to hear and determine certification 
application where parties requesting inclusion of Board Members on panel - Board explain- 
ing decision not to adjourn hearing in order to provide further notice to objecting employ- 
ees who had failed to attend hearing - Board declining to hear evidence of alleged manage- 
rial involvement in organizing campaign on ground that facts pleaded not disclosing prima 
facie case for application of section 13 of the Act - Board not persuaded that union mem- 
bership evidence obtained through misrepresentation as alleged by employer - Certificate 
issuing - Employer and objecting employees applying for judicial review on various 
grounds, including alleged jurisdictional errors in scheduling certification cases into “‘fast 
track’’, sitting vice-chair alone contrary to parties’ wishes and without permitting parties 
opportunity to make submissions to the Chair, and depriving objecting employees’ of right 
to participate in hearing respecting allegations of union misconduct in collection of mem- 
bership evidence - Application dismissed by Divisional Court 


CONSUMERS DISTRIBUTING INC.; RE USWA AND THE OLRB; RE CHRISTINE 
J. KIMBERLEY, LAURA DIANE PADDON AND DIMITRA TZORTZIS; RE USWA 
ANIVINE GER et ae Oe ene oe ee eee (May) 724 


Practice and Procedure - Adjournment - Certification - Construction Industry - Board Officer 
conducting examination into dispute over list and composition of bargaining unit - Counsel 
seeking adjournment following examination-in chief of witness on ground that he was taken 
by surprise by evidence, and asking that Board rule on request - Board explaining impor- 
tance of Board Officer examination process and observing that Board Officer in best posi- 
tion to rule on requests for adjournments and other procedural matters - Accordingly, as a 
general proposition, Board will uphold the Officer’s procedural directions, absent a com- 
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pelling reason to do otherwise - Board finding no compelling reason in this case not to con- 
firm Officer’s decision directing counsel to commence cross-examination forthwith 


DESOURDY 1949 PAVING INCU RE CIUNA, LOCAL 2 oon n: suryren eee oreecaanes (Jan.) 12 


Practice and Procedure - Arbitration - Crown Employees Collective Bargaining Act - Unfair 
Labour Practice - Board declining to defer unfair labour practice complaint dealing with 
abolition of certain positions to Grievance Settlement Board 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF 
TRANSPORTATION: THE? RE OPSEU sao cct fa tecunecs we staaeeives dee scmsitne: Seek oo et (Dec.) 1429 


Practice and Procedure - Bargaining Unit - Bargaining Rights - Combination of Bargaining Units 
- Termination - Timeliness - Petition - Three weeks following union’s application to com- 
bine existing full-time and part-time bargaining units, employee in full-time unit filing appli- 
cation to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET I.G.A.; RE UFCW, 
LOCK 17a ee er een een ere (Feb.) 166 


Practice and Procedure - Bargaining Unit - Certification - Employee - Judicial Review - Repre- 
sentation Vote - Parties disputing status of certain individuals - Board rejecting union’s sub- 
mission that doctrines of res judicata or issue estopel applying to prevent employer from 
taking position different from position taken in union’s earlier certification application - 
Board rejecting employer’s submission that in circumstances of the case, including its asser- 
tion that union’s support barely over 55%, representation vote should be ordered - Board 
revoking appointment of Labour Relations Officer and directing hearing before panel of 
Board in order to expedite resolution of bargaining unit configuration issues - Employer’s 
application for judicial review dismissed 


REYNOLDS-LEMMERZ INDUSTRIES; RE CAW-CANADA, OLRB................ (Jan.) 93 


Practice and Procedure - Bargaining Unit - Certification - Employees - Whether persons 
employed in disputed classifications should be included in bargaining unit - Employer fail- 
ing to comply with Board direction to file particulars of its position including details of job 
functions and basis for employer’s request - Board deciding matter based solely on state- 
ment of facts filed by union and on parties’ oral argument - Board not satisfied that lead 
hands, line persons and senior deburrers exercising managerial functions within meaning of 
Act - Facts not supporting submission that lead hands, line persons and senior deburrers 
not sharing sufficient community of interest with other members of proposed bargaining 
unit - Final certificate issuing 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW=CANADA):? RE;'GROUP OF EMPLOYEES (iy eiesccc.parac rater seaesnare aavets ee (Jan.) a9 


Practice and Procedure - Bargaining Unit - Certification - Evidence - Union applying to represent 
bargaining unit of movie projectionists - Issue arising as to craft status of projectionists - 
Board determining that licensing requirement under Theatres Act determinative of skills 
component of test that union must meet under section 6(3) of the Act - Union’s objection 
to relevance of further questions about specific skills of projectionists upheld 


NIAGARA FALLS IMAX THEATRE AND/OR NIAGARA FALLS THEATRE VEN- 
TUREY RE TATSES LOCAL 173-RE BERNARD WILEE RY foe ee ansterer meee (Sept.) 1209 


Practice and Procedure - Certification - Board scheduling inquiry into non-sign allegation in con- 
nection with union’s certification application - Union seeking leave to withdraw certifica- 
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tion application on eve on hearing, and later that day filing new certification application - 
Employer opposing withdrawal of first application - Employer seeking to have matter pro- 
ceed and (given its understanding of union’s level of membership support) to have Board 
direct representation vote - Board dismissing union’s first certification application 


DUTCH BOY FOOD MARKETS (WEBER STREET), OSHAWA GROUP LIMITED, 
OE No RE UFCW irr een SE eee (Aug.) 1065 


Practice and Procedure - Certification - Certification Where Act Contravened - Constitutional 
Law - Intimidation and Coercion - Unfair Labour Practice - Notice of Constitutional Ques- 
tion not complying with amended Courts of Justice Act - Board not permitting employer to 
raise constitutional challenge given late stage at which it was raised - Board finding that 
employer violating Act and true wishes of employees cannot be ascertained where 
employer holding captive audience meetings, engaging in poster campaign, making threats 
to economic benefits and job security, making various disparaging remarks about union, 
giving instructions on seeking return of union cards, initiating anti-union petition, and dis- 
ciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.0.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ....... (Dec.) 1475 


Practice and Procedure - Certification - Charges - Evidence - Intimidation and Coercion - Judicial 
Review - Membership Evidence - Natural Justice - Board declining to receive into evidence 
certain allegations which did not comply with Rules 14 and 16 of Board’s Rules of Proce- 
dure - Board declining to receive other proffered evidence offending collateral evidence 
rule - Board not satisfied that allegations that union organizers had attempted to obtain 
membership evidence through coercion substantiated - Certificate issuing - Employer’s 
reconsideration application dismissed - Employer applying for judicial review on various 
grounds, including allegation that Board’s decision not to receive evidence of allegations 
that had not been properly particularized violated rules of natural justice - Judicial review 
application dismissed by Divisional Court 


ROYALGUARD VINYL CO., A DIVISION OF ROYPLAST LIMITED; RE USWA, 
SAMUEL OFOSU:ANSALVAND OER i. scene. ot ded coset andes cen ntrtees .an veterans doabores (Feb.) 230 


Practice and Procedure - Certification - Construction Industry - Evidence - Board confirming 
authority of Officer to make procedural rulings regarding admissibility of evidence during 
an examination - Board finding no compelling reason to interfere with Officer’s decision to 
receive certain evidence and, accordingly, declining to do so 


DESOURDYPAVINGARE TUOES LOCAL 193 nci.cosncssmraacenes soseeeneneesacemee nea. (Apr.) 395 


Practice and Procedure - Certification - Employer Support - Membership Evidence - Petition - 
Board rejecting submission that Board without jurisdiction to schedule certification case 
into “fast track” - Board rejecting argument that notice of application ought to have been 
given to Steelworkers’ union - Board rejecting submission that form of membership evi- 
dence submitted by union deficient - Board rejecting argument that Form A-4 Declaration 
Verifying Membership Evidence filed by union defective - Board rejecting bald and unpar- 
ticularized allegation that membership evidence tainted by involvement in campaign by per- 
son perceived to be member of management - Board not permitting objecting employees to 
file particulars on day of hearing - Board rejecting submission that it should attach signifi- 
cance to anti-union petition signed before union cards signed - Board accepting primacy of 
membership evidence filed and finding no reason to exercise its discretion to order repre- 
sentation vote - Certificate issuing 


R.J. RALPH AUTOMOTIVE LIMITED; RE COMMUNICATION, ENERGY & 


PAPERWORKERS UNION OF CANADA (CEP); RE GROUP OF EM- 
Uy VE serie iret ek boc coh tae Sper masa ae ae tea neon lem ce eitiaat aie (June) 851 
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Practice and Procedure - Certification - Evidence - Membership Evidence - Evidence before 
Board disclosing that individual whose name appeared as “witness” on union’s membership 
evidence did not actually see employees sign their cards - Board dismissing union’s motion 
that it not inquire further into matter as raising no prima facie case of misconduct or irregu- 
larity - Board, however, not agreeing that evidence before it making out prima facie case 
warranting inquiry into Form A-4 filed by union 


JONES WOOD INDUSTRIES INC.; RE CJA, LOCAL 1072; RE GROUP OF 
EMPLOYEES #:::5:¢ karen, cate ee ee ee ne eee (Feb.) 134 


Practice and Procedure - Certification - Evidence - Membership Evidence - Petition - Union filing 
new certification application on same date as Board decision granting leave to withdraw 
earlier application - Employer’s request that Board exercise its discretion under section 
105(3)(c) of the Act to refuse to entertain new certification application denied - Employer 
requesting that Board disclose whether any membership cards filed with new application 
signed by persons who had previously signed anti-union petition and submitting that union 
should be required to establish voluntariness of signatures on such cards - - Employer 
request denied - Board not satisfied that petitions representing voluntary expression of 
employee wishes - Certificate issuing 


A-1 RENT-A-TOOL ONTARIO LTD.; RE USWA; RE GROUP OF EM- 
PLOY EES ocr. incor hee en (Jan.) 1 


Practice and Procedure - Certification - Natural Justice - Application date and terminal date fall- 
ing within period of employer’s summer shut-down - Employer posting Form B-4 in work- 
place as directed but, in view of shut-down, employees not receiving notice of application 
prior to terminal date - Board rejecting employer’s argument that application void ab initio, 
but directing that terminal date be extended 


OLYMPUS PLASTICS EFD-RE. UAW ie oie poe oe ee Sates eet tet sara e tet (Aug.) 1123 


Practice and Procedure - Collective Agreement - Duty to Bargain in Good Faith - Remedies - 
Unfair Labour Practice - Union claiming that employer violating its duty to bargain in good 
faith by refusing to sign collective agreement following vote by employees accepting 
employer’s “final offer’ - Employer failing to file response prior to commencement of hear- 
ing - Board applying Rule 19 and deeming employer to have accepted all of the facts stated 
in application - Board deciding case on material before it without necessity of hearing evi- 
dence - Application allowed and employer directed to sign collective agreement ratified by 
bargaining unit 


K & SON-MAINTENANCE COVING. RE UFCW, LOCAE 7 Sitiinscssnsscuve tices. (Aug.) 1121 


Practice and Procedure - Construction Industry - Construction Industry Grievance - Parties - 
Union grieving alleged improper pay for overtime work - Board exercising its discretion to 
permit Metropolitan Toronto Road Builders Association (“MTRBA”’) to intervene in 
referral of grievance to arbitration so as to avoid multiple proceedings and to bind MTRBA 
and its members to Board’s decision 


CANADIAN HIGHWAYS INTERNATIONAL CONSTRUCTORS; RE IUOE, 
LOCAL 793; RE METROPOLITAN TORONTO ROAD BUILDERS ASSOCIA- 
TIONS; ies, Be Oe a ee ee ee ee (Dec.) 1417 


Practice and Procedure - Construction Industry - Construction Industry Grievance - Sale of a 
Business - Related Employer - Union seeking pre-hearing production order - Board noting 
recent Divisional Court decision in Goodman v. Rossi and observing that there should be 
implied undertaking by a party to which documents are produced, although perhaps modi- 
fied to suit its purpose - Responding employer given ten days to reply to union’s request 


D’LUXE DRYWALL (1987), 737049 ONTARIO LTD. O/A; RE DRYWALL ACOUS- 
TIC LATHING ANDINSULATION LOCAL 67502: eeeeeanet eee eae (Febs) Eb2 


Practice and Procedure - Construction Industry - Evidence - Petition - Termination - Termination 
application brought by husband of employer - Board finding that decision to bring termina- 
tion application made in consultation with applicant’s wife - Board adopting Hurley 
Corporation case and allowing responding party to make motion akin to non-suit motion 
without being put to its election as to whether or not to call evidence - Evidence not sup- 
porting finding of voluntariness - Application dismissed 


D & EINSULATION, EVE SIGFRID, CARRYING ON BUSINESS AS; RE DONALD 
BEES IRE ELE EAP COCA EOD ceeve tracy sts Seca Maize ne enc et een (June) 


Practice and Procedure - Discharge - Discharge for Union Activity - Evidence - Interference in 
Trade Unions - Unfair Labour Practice - Witness - Board not permitting employer to “split 
its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


SLDUS'SYSTEMS ING REIUS WAG SG. 52 cith. Arc. 0ae teen al hag SR ret cee RO (June) 


Practice and Procedure - Discharge - Discharge for Union Activity - Unfair Labour Practice - 
Board not permitting union to amend its application mid-way through employer’s case - 
Board unable to accept employer’s explanation for discharging key union supporter - Appli- 
cation allowed - Reinstatement with compensation ordered 


ATLANTIC PACKAGING PRODUCTS LTD.; RE COMMUNICATIONS, ENERGY 
AND EAPERWORKERS UNION OF CANADAG we coi ccaass setae sta teons deevecacrse es (Sept.) 


Practice and Procedure - Discharge - Duty of Fair Representation - Health and Safety - Unfair 
Labour Practice - Probationary employee’s earlier health and safety discharge complaint 
dismissed by Board - Employee now seeking reinstatement in new application by shifting 
focus to trade union and alleging breaches of Labour Relations Act - Board unable to dis- 
cern any labour relations purpose for inquiring into complaint - Complaint dismissed 


WILLIAM J. VIVEEN; RE USWA, LOCAL 7135; RE NATIONAL STEEL CAR 
FELT EE 5g ee ne ie eerd Sone allah oa tiers atthe teed Sek AP (Jan.) 


Practice and Procedure - Discharge - Evidence - Health and Safety - Applicant alleging violation 
of Occupational Health and Safety Act on basis of discharge described as reprisal for com- 
plaint of sexual harassment in workplace - Board declining to dismiss application without a 
hearing for want of prima facie case 


LYNDHURST HOSPITALORE PAULINE, AU gins niasdecgeeitchsassnasheainaaMieenias (Nov.) 


Practice and Procedure - Evidence - Related Employer - Sale of a Business - Related Employer - 
Unfair Labour Practice - Employer objecting to certain line of questions to be raised by 
union on grounds of solicitor-client privilege - Board not prepared to establish exception to 
solicitor-client privilege on basis of assertion that purpose the solicitor-client communica- 
tion was to facilitate breach of the Act - Objection upheld 


CAREFUL HAND LAUNDRY AND DRY CLEANERS LIMITED, KIRLIN LEAS- 
ING LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORK- 
ERS, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, WAREHOUSMEN AND HELPERS OF AMERICA............. (May) 


Practice and Procedure - Parties - Strike - Timeliness - Termination - Steelworkers’ union alleging 
that termination application untimely as having been brought within six months of com- 
mencement of strike - Employer disputing that strike occurred - Board rejecting union’s 
submission that employer ought not to be permitted to intervene in application to raise 
strike issue - Board finding that picketing by bargaining unit members was concerted activ- 
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ity intended to restrict or limit output (although it did not have that effect) - Application 
dismissed as untimely 


METRO TAXI LTD. C.O.B. AS CAPITAL TAXI; RE RAM SEENANAN, ON HIS 
BEHALF AND ON BEHALF OF A GROUP OF EMPLOYEES OF METRO TAXI 
LTD. C.O.B. AS CAPITAL TAXI, OPERATING AS TAXI OWNERS AND/OR TAXI 
DRIVERS: RE US WN es oe secre ee (Nov.) 


Practice and Procedure - Unfair Labour Practice - Union seeking leave to withdraw unfair labour 


practice complaint - Employer asking that withdrawal be on “with pre judice”’ basis - Board 
explaining that it is not its practice to require parties to seeking to withdraw a complaint to 
do so on “with prejudice” basis - Questions related to abuse of Board’s processes can be 
raised in subsequent application, if any - Board granting applicant leave to withdraw appli- 
cation 


DOMTAR INC., BUNTIN-REID DIVISION OF, FRED MCNAUGHT, STEVEN 
KENDALL, KEVIN WOODISON, LARRY KITTS AND IAN SMITH; RE COMMU- 
NICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA AND ITS 
LOCABAQ91 Peete le ele ae ee Teas 9 oe een. 3 moneyed ene, (Mar.) 


Pre-Hearing Vote - Certification - Board rejecting submission of intervenor in certification appli- 


cation to postpone pre-hearing vote - Board noting that a representation vote should be 
taken as quickly as is reasonably feasible and practicably convenient for the principal par- 
ties, being the applicant trade union and the responding employer 


QUEEN’S UNIVERSITY AT KINGSTON; RE QUEEN’S UNIVERSITY FACULTY 
ASSOCIATION; RE THOMAS HARRIS AND OTHERS ............cceeceeeeneeeeenes (Sept.) 


Pre-Hearing Vote - Certification - Construction Industry - Membership Evidence - Petition - 


CLAC applying to displace Sheet Metal Workers’ union as bargaining agent for employer's 
employees - Board rejecting Sheet Metal’s assertion that membership evidence filed by 
CLAC nullified by subsequent reaffirmations signed by employer’s employees - Reaffirma- 
tions having no effect on employees’ membership in CLAC and, accordingly, having no 
effect on CLAC’s level of membership support - Board also applying Knob Hill Farms case 
in determining that there is no place for change of heart documents in pre-hearing vote pro- 
ceeding 


COVERTITE EASTERN LIMITED; RE CLAC, CONSTRUCTION WORKERS 
LOGAIL 525 RE.SMW. LOCAL 47 acc ecrse nae ees ene cera sea te nae aoe (June) 


Pre-Hearing Vote - Certification - Evidence - Membership Evidence - Board finding that mem- 


bership evidence stating that employee applying for membership and agreeing to be bound 
by union’s constitution satisfying statutory requirement in section 9 of the Act - Board 
adopting and applying decision in Knob Hill Farms case - Certificate issuing 


OTTAWA BOARD OF EDUCATION; RE EDUCATION SUPPORT STAFF ASSOCI- 
ATION. REC URE, (OC AI AQ0 eee eran ere (May) 


Pre-Hearing Vote - Certification - Evidence - Membership Evidence - Petition - Union applying 


for certification and requesting pre-hearing vote under section 9 of the Act - Board earlier 
directing holding of pre-hearing representation vote over objection of employer - Employer 
submitting that Board without jurisdiction to conduct vote, count ballots or certify union - 
Board holding that documentary evidence indicating that employee applies for and accepts 
membership in trade union satisfies membership requirement in section 9 of the Act - 
Board further holding that, had it been required to decide the matter, documentary evi- 
dence in form of application for membership also satisfying requirement in section 9 - 
Board distinguishing between letter withdrawing support from union and one revoking 
union membership - Letters withdrawing support cannot have effect of dropping union’s 
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level of membership so as to result in ballots cast in pre-hearing vote not being counted - 
Board directing that ballots be counted forthwith 


KNOB HILL FARMS LIMITED; RE TEAMSTERS LOCAL UNION 938; RE GROUP 
OEEMPLOVERS?: AC ig sth Mee eee ye Ty eri kaee Se es (Mar.) 


Pre-Hearing Vote - Certification - Timeliness - Board concluding that Social Contract Act not 
rendering raiding union’s application for certification untimely - Board directing that ballots 
cast in representation vote be counted 


THE GOVERNING COUNCIL OF THE UNIVERSITY OF TORONTO; RE OPSEU; 
RE INTERNATIONAL UNION, UNITED PLANT GUARD WORKERS OF AMER- 
Ly oi BO GN Ib oem Aine eer Re Sb atte a Ninian. eee ance nk On aay COREE (Jan.) 


Ratification and Strike Vote - Construction Industry - Strike - Strike Replacement Workers - 
Union conducting strike vote amongst members who had been working in sewer and water- 
main sector for any employer, including members who had never worked for responding 
employer - Board determining that where an employer bargains individually with a union, 
and is neither bargaining in the I.C.I. sector, nor bound by an accreditation order, it is only 
the votes of employees of the particular employer that are to be taken into account for pur- 
poses of calculating the 60 per cent authorization required by section 73.1(2) of the Act - 
Strike vote not meeting requirements of section 73.1(2) of the Act - Union’s application 
regarding alleged unlawful use of replacement workers dismissed 


ELGIN CONSTRUCTION, 969774 ONTARIO LIMITED C.O.B. AS; RE LIUNA, 
OG AO sO eater preter dere een nace oo ne hi en eRe et ee (June) 


Ratification and Strike Vote - Strike - Employee complaining that contract ratification vote pre- 
ceded by insufficient notice, and that undue pressure was applied to accept contract offer - 
Board dismissing application for failing to disclose prima facie case 


THE GREAT ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE 
DONNA‘GLOVER ET AL: RE UFCW, LOCALS 175 AND 633. vo.c0.....2300.s00008, (Feb.) 


Ratification and Strike Vote - Strike - Strike Replacement Workers - Board determining that 
those permitted to vote in strike vote not a proper voting constituency - Strike vote not 
meeting requirements of subsection 73.1(2)2 of the Act - Union’s application regarding 
alleged unlawful use of replacement workers dismissed 


JSERANZE CONCRETE EID? RE LIUNA, LOCAL 1059 termite ieomteseshe ee (June) 


Ratification and Strike Vote - Strike - Strike Replacement Workers - Board satisfied that union 
provided employees with secret ballot process that employees could opt out of (rather than 
the reverse) and that notice of vote provided employees with ample opportunity to vote - 
Vote satisfying conditions in section 73.1(2) of the Act 


BUDGET CAR RENTALS TORONTO LIMITED; RE UFCW LOCAL 175......... (July) 


Reconsideration - Certification - Constitutional Law - Employer’s business including operation of 
mustard seed elevators - Employer seeking reconsideration of decision certifying union on 
ground that labour relations of employer falling in federal jurisdiction - Board not accepting 
argument that elevators operated by employer equivalent to elevators declared to be works 
for the general advantage of Canada under Canada Grain Act in that they perform similar 
function and should therefore also be found within federal jurisdiction - Board satisfied that 
employer’s labour relations properly subject to provincial regulation - Reconsideration 
application dismissed 


G.S. DUNN & CO. LIMITED; RE TEAMSTERS LOCAL UNION NO. 879........ (Feb.) 


Reconsideration - Certification - Construction Industry - Employer applying for reconsideration 
and requesting “supplementary reasons” that would “fully canvass” the evidence - Applica- 
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tion dismissed - Board not accepting that decision failed to indicate the evidence used to 
support the Board’s findings - Request for further reasons dismissed 


BRADSCOT CONSTRUCTION LIMITED, BRADSCOT LIMITED, BRADSCOT 
MANAGEMENT LIMITED, BRADSCOT NORTHERN LIMITED, BRADSCOT 
WESTERN LIMITED AND BRADSCOT (MCL) LTD., R.D. PAINTING, AND 
ALBERTO HENRIQUEZ PAINTING & DECORATING; RE PAT.................. (Oct.) 


Reconsideration - Certification - Judicial Review - Representation Vote - Board finding ballot 


cast in representation vote spoiled where ballot marked with heavy “X” in “No” circle and 
with light oblique line in “Yes” circle - Certificate issuing - Employer applying for reconsid- 
eration on ground that spoiled ballots should have been treated as “ballots cast’ within 
meaning of section 9.1 of Act - Issue raised for first time in reconsideration application - 
Employer offering no reason why argument on ballots cast not raised earlier - Board also 
noting its established case law to effect that spoiled ballots are not included within “ballots 
cast’ - Reconsideration application dismissed - Employer’s application for judicial review 
dismissed by Divisional Court 


MAIDSTONE MANUFACTURING INC.; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA) AND OURB™ (3.0 ee it 2 eee kee (Mar.) 


Reconsideration - Duty of Fair Representation - Parties - Remedies - Unfair Labour Practice - 


Board in earlier decisions finding that union violated duty of fair representation and direct- 
ing that union arbitrate grievor’s discharge grievance and waive any timeliness objections - 
Employer seeking reconsideration on various grounds including alleged lack of jurisdiction 
to make the remedial orders made - Reconsideration application dismissed 


HILL JR., WILLIAM; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Dec.) 


Reference - Constitutional Law - Board not convinced that meal catering an inherent part of 


operating an airline, nor that federal regulation of catering employees’ labour relations 
essential to federal regulation of aeronautics - Board advising Minister that labour relations 
between union and airline caterer employer falling within provincial jurisdiction 


CATERAIR CHATEAU CANADA LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND IMPLEMENT WORKERS UNION OF CANADA (C.A.W.) AND 
TTS LOCAL: 1990 piste Benen «to RAR ton, peomere Si ccrattine 1s Soden ai te anal teat ee (May) 


Reference - Final Offer Vote - First Contract Arbitration - Employer applying to Minister of 


Labour for final offer vote under section 40 of Act after first contract arbitration initiated 
under section 41 - Whether Minister should direct vote - Board holding that section 40 con- 
templating availability of strike or lock-out activity as pre-condition to employer’s right to 
request final offer vote - Initiation of first contract arbitration precluding strike or lock-out 
by virtue of subsection 40(13) of the Act, thereby foreclosing employer from requesting 
final offer vote - Board advising Minister not to direct vote 


ROYALGUARD VINYL CO. A DIVISION OF ROYPLAST LIMITED; RE 


Reference - Hospital Labour Disputes Arbitration Act - Board advising Minister that “mother 


house” operated by order of nuns offering various services to its members, including care 
for aging members, not a ‘hospital’? within meaning of Hospital Labour Disputes Arbitra- 
tion Act 


MAISON MERE DES SOEURS DE LA CHARITE D’OTTAWA; RE CUPE, LOCAL 


Reference - Hospital Labour Disputes Arbitration Act - Board advising Minister that group home 
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providing attendant care to physically disabled adults a ‘‘hospital’’ within meaning of Hospi- 
tal Labour Disputes Arbitration Act 


NORTH YORKERS FOR DISABLED PERSONS INC.; RE SEIU, LOCAL 204... (July) 


Reference - Hospital Labour Disputes Arbitration Act - Board advising Minister that homemaker 
services programme operate by Red Cross not a “hospital’’ within meaning of Hospital 
Labour Disputes Arbitration Act 


CANADIAN RED CROSS SOCIETY SOCIETY (ONTARIO DIVISION), THE; RE 
SEIU A OCALII A bl ChOMG LC jee ee. at em: Le eee | (May) 


Reference - Hospital Labour Disputes Arbitration Act - Board advising Minister that retirement 
residence a “hospital” within meaning of Hospital Labour Disputes Arbitration Act 


GODERICH PLACE RETIREMENT RESIDENCE; SEU, LOCAL 210............. (Apr.) 


Reference - Hospital Labour Disputes Arbitration Act - Board finding residential facility for aged 
or infirm to be “hospital” within meaning of Hospital Labour Disputes Arbitration Act 


MEADOWCROFT PLACE (GUELPH), MEADOWCROFT HOLDINGS INC., C.O.B. 
AS EXECU-CARE NURSING SERVICES, 5M MANAGEMENT SERVICES LIM- 
ITED, AND MEADOWCROFT LIMITED PARTNERSHIP, C.O.B. AS; RE SEIU, 
EG CUS iia Ait ail OA ela k xt asa ee VU, el Ue We hc eee A led (Nov.) 


Related Employer - Abandonment - Bargaining Rights - Remedies - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 .................. (Oct.) 


Related Employer - Constitutional Law - Sale of a Business - Whether labour relations of appli- 
cant falling within federal or provincial jurisdiction - Applicant engaged in farm input and 
grain merchandising business - Board not persuaded that operation of grain elevators, silos, 
retail store and other operations at particular site sufficiently integrated into operation of 
feed mill and feed warehouse situated there so as to be to be subject to federal regulation - 
Work of employees at other sites not sufficiently integrated with operation of various fed- 
eral works situated there to fall within federal jurisdiction - Board concluding that it has 
constitutional jurisdiction to hear merits of application 


LA CO-OPERATIVE DE POINTE-AUX-ROCHES, 1015195 ONTARIO LIMITED 
AND CHARLES DESMARAIS; RE UFCW, LOCAL 278W, AND CJA, LOCAL 3054; 
RE UNITED CO-OPERATIVE OF ONTARIO AND UCO PETROLEUM INC.; RE 
GROW PaO Fae VIP TOW BUS we cihea cs stant cvs veaamisea cins.s cinglsilas ve ua te haute salah age ctaslstgbiatemanates (Feb.) 


Related Employer - Construction Industry - Board not accepting submission that “GC” and 
“GG” not carrying on related activities because “GC” involved in non-profit housing and 
“GG” active in single family homes - Board finding both companies active in residential 
sector of construction sector - Board rejecting submission that “GC” and “GG” not under 
common control and direction where ‘““GG” is wholly owned by “F” and ‘“‘A’’, and where 
“F” and ‘“‘A”’ have legal ability to control “GC” through power to vote majority of shares 
of company owning ‘“GC’”’- Related employer declaration issuing 


THE GEORGIAN CONSTRUCTION COMPANY LIMITED; RE LIUNA, LOCAL 
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Related Employer - Construction Industry - Construction Industry Grievance - Practice and Pro- 
cedure - Sale of a Business - Union seeking pre-hearing production order - Board noting 
recent Divisional Court decision in Goodman v. Rossi and observing that there should be 
implied undertaking by a party to which documents are produced, although perhaps modi- 
fied to suit its purpose - Responding employer given ten days to reply to union’s request 


D’LUXE DRYWALL (1987), 737049 ONTARIO LTD. O/A; RE DRYWALL ACOUS- 
TIC LATHING AND INSULATION LOGAE 6) Sixt te tetar ssoterce toe teen creek (Feb.) i 


Related Employer - Duty to Bargain in Good Faith - Sale of a Business - Unfair Labour Practice - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU, AFL CIO CLC AND ITS LOCAL 414................0...64. (Oct,) 1309 


Related Employer - Evidence - Practice and Procedure - Sale of a Business - Unfair Labour Prac- 
tice - Employer objecting to certain line of questions to be raised by union on grounds of 
solicitor-client privilege - Board not prepared to establish exception to solicitor-client privi- 
lege on basis of assertion that purpose the solicitor-client communication was to facilitate 
breach of the Act - Objection upheld 


CAREFUL HAND LAUNDRY AND DRY CLEANERS LIMITED, KIRLIN LEAS- 
ING LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORK- 
ERS, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, WAREHOUSMEN AND HELPERS OF AMERICA.............. (May) 627 


Related Employer - Remedies - Board declaring that some 128 associates of three taxi brokers, 
together with each of their respective brokers, should be treated as one employer for pur- 
poses of the Act - Board making additional orders and directions in accordance with earlier 
agreement made between union, brokers and group of 47 associates setting up bargaining 
infrastructure and giving associates formal role in negotiating process 


DIAMOND TAXICAB ASSOCIATION (TORONTO) LIMITED, ET AL; RE RETAIL 
WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF THE 
USWA” LOCKS 1608 eect ee ee ree ee es (June) 753 


Remedies - Abandonment - Bargaining Rights - Related Employer - Sale of a Business - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL: CONSTRUCTORS EASTERN-INC;:RE BSOIWSLOCAR 7652 nese cues (Oct.) 1277 


Remedies - Bargaining Unit - Combination of Bargaining Units - Board earlier combining newly 
certified service technician bargaining unit in Sudbury with pre-existing service technician 


JA 


bargaining unit in southern Ontario - Union and employer agreeing on how to integrate the 
bargaining units, except for issue of wages - Parties returning to Board for its direction 
under subsection 7(5) of the Act - Board directing that Sudbury employees receive annual 
wage increases of 4 percent in 1993 and 1994 


ERENARI CANADA INC. GRE TAM gicesnet atthe mois Med aaaer a wit. ba agetdaaes (Mar.) 338 


Remedies - Bargaining Unit - Combination of Bargaining Units - Board in earlier decision direct- 
ing combination of employer’s ‘“‘parts’”’ and ‘‘manufacturing’”’ bargaining units and remain- 
ing seized with respect to remedial issues - Employer and union subsequently asking Board 
to determine unresolved seniority integration issue under section 7(5) of the Act - Board 
directing that seniority lists be ‘“‘dovetailed”’ and that employees of both former “‘parts’’ and 
“manufacturing” bargaining units be credited with seniority from date of hire with the 
employer 


FMG TIMBERJACK INC.; RE GLASS, MOLDERS, POTTERY, PLASTICS & 
ALLIED WORKERS INTERNATIONAL UNION (2.2..--c.ctesare teeearaee soe (Feb.) 115 


Remedies - Certification - Certification Where Act Contravened - Discharge - Discharge for 
Union Activity - Interference in Trade Unions - Unfair Labour Practice - Board finding 
that employer violating Act by removing in-plant organizer from work place for period of 
time and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES INC.; TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
AE Lac PEA NUISCLING cocinonyons salaorat uemin, neniads te ot tee dt cain ran emit vice ce hitch sees eee (Apr.) 505 


Remedies - Collective Agreement - Duty to Bargain in Good Faith - Practice and Procedure - 
Unfair Labour Practice - Union claiming that employer violating its duty to bargain in good 
faith by refusing to sign collective agreement following vote by employees accepting 
employer’s “final offer’ - Employer failing to file response prior to commencement of hear- 
ing - Board applying Rule 19 and deeming employer to have accepted all of the facts stated 
in application - Board deciding case on material before it without necessity of hearing evi- 
dence - Application allowed and employer directed to sign collective agreement ratified by 
bargaining unit 


K & SON MAINTENANCE CO. INC.; RE UFCW, LOCAL 175................::ece ee (Aug.) 1121 


Remedies - Constitutional Law - Interim Relief - Employer operating mail sorting operation as 
part of network of companies providing private mail and courier service through North 
America - Board finding that employer’s labour relations falling within federal jurisdiction - 
Application for interim relief dismissed 


TANAT CANADA, A DIVISION OF G.D. EXPRESS WORLDWIDE CANADA INC. ; 
RE GANADIAN UNION OF POSTAL WORKERS 60. onion ii sce acess scene ere anweterncmne (Apr.) 534 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Jurisdictional 
Dispute - Parties - Carpenters’ union seeking damages in section 126 application, following 
finding by Board in earlier jurisdictional dispute complaint that its members ought to have 
been assigned certain work - Board denying Labourers’ union standing to participate in 
hearing of section 126 application - Board applying decision in Sayers & Associates and 
holding that damages should be restricted to circumstances in which Board concludes that 
contractor/employer did not act reasonably, not those circumstances in which employer rea- 
sonably was wrong - Union not demonstrating that employer acted unreasonably and Board 
concluding that damages not warranted - Application dismissed 


ROBERTSON YATES CORPORTATION LIMITED; RE CJA, LOCAL UNION 785; 
Reis ares erate om mien e 4 ded Oh bah PRIA Ds: hoc OTR ACE ak See! (Feb.) 158 
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Remedies - Construction Industry - Interim Relief - Jurisdictional Dispute - Sheet Metal Workers’ 


union and Plumbers’ union disputing assignment of certain work involving installation of 
fan-powered boxes - Sheet Metal Workers seeking interim order restoring original assign- 
ment of disputed work - Application for interim order dismissed 


NIAGARA MECHANICAL CONTRACTORS, LESLIE BROTHERS INC., UA, 
LOGAL UNION, 666: REASMEW< LOCGAUIS3 7 io eh ton tenes ee eee acer cue (July) 


Remedies - Construction Industry - Interim Relief - Unfair Labour Practice - Applicant filing 


unfair labour practice complaint alleging that Shinglers’ union bringing charges against him 
as result of his participation in other Board proceedings - Applicant in other Board pro- 
ceedings alleging, amongst other things, that Shinglers’ union not a “trade union” within 
meaning of the Act - Harm to applicant in perception of potential witnesses that applicant 
being singled out for punishment because of involvement in Board proceeding outweighing 
harm to union associated with restraint on conduct of internal union affairs - Board direct- 
ing that internal union trial of applicant be postponed pending outcome of unfair labour 
practice complaint 


BROUWERS, HANK; RE CANADIAN UNION OF SHINGLERS AND ALLIED 
WORKERS oie su ee ee eg ah BD tn ee (Sept.) 


Remedies - Damages - Lock-Out - Strike - Strike Replacement Workers - Unfair Labour Practice 


- Board previously finding that employer violating the Act by using independent contractors 
to perform work of employee in bargaining unit - Board previously determining that cease 
and desist direction could not be framed which would prevent company from performing 
prohibited replacement work, while permitting it to continue to perform other than prohib- 
ited replacement work - Board rejecting employer’s submission that damages order should 
not be made - Board ordering employer to pay union a sum equal to charges paid by it to 
independent contractors for deliveries which would have been attributable to bargaining 
unit member but for the strike 


NELSON QUARRY COMPANY RE: OSWA 55.005 ce. sgeauads ane geretere tes sales ied cman (May) 


Remedies - Discharge - Duty of Fair Representation - Unfair Labour Practice - Board earlier 


finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Oct.) 


Remedies - Discharge - Interim Relief - Unfair Labour Practice - Union making unfair labour 


practice complaint in respect of discharge of member of union’s bargaining committee and 
seeking interim reinstatement - Board not accepting employer’s submission that balance of 
harm weighing in its favour because union already certified and because union delayed 17 
days in bringing application and because of its assertion that it had no more work for elec- 
tricians - Application allowed - Board directing that employee be reinstated pending dispo- 
sition of unfair labour practice complaint 


VIDEOLUX:CANADAIING 73 US WA sre. Soace ae ch aah eeanec taste at ciate aerate ade ee (Sept.) 


Remedies - Duty of Fair Representation - Parties - Reconsideration - Unfair Labour Practice - 


Board in earlier decisions finding that union violated duty of fair representation and direct- 
ing that union arbitrate grievor’s discharge grievance and waive any timeliness objections - 
Employer seeking reconsideration on various grounds including alleged lack of jurisdiction 
to make the remedial orders made - Reconsideration application dismissed 


HILL JR., WILLIAM; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Dec.) 
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Remedies - Interim Relief - Jurisdictional Dispute - Carpenters’ union representing employees at 
employer’s planning mill - IWA representing employees at employer’s sawmill - Carpen- 
ters’ union making jurisdictional dispute complaint in respect of employer’s plan to consoli- 
date operations of planning mill and sawmill at location of sawmill - Carpenters’ seeking 
interim order preventing employer from relocating planning mill pending determination of 
jurisdictional dispute complaint - Interim relief application dismissed 


TEMBEC FOREST PRODUCTS (1990) INC., IWA-CANADA, LOCAL 1-100 AND; 
Eto OU NC LUO oo 8 nae dneentanc ards Rey ame ae etn staceaas aece ok saimaeM sere te par cece (Jan.) 66 


Remedies - Intimidation and Coercion - Unfair Labour Practice - Union complaining that 
employer took certain steps (including refusing to reinstate grievor, contracting out certain 
services and imposing hiring and purchasing freeze) in response to arbitration award - 
Union alleging that employer seeking to intimidate employees and their union, and to cir- 
cumvent effect of award - Board allowing application - Board making various orders, 
including direction that employer cease and desist from proceeding further with contracting 
out process initiated earlier - Employer also prohibited from initiating consideration of or 
contracting out services performed by bargaining unit members for further period of 6 
months 


CORPORATION OF THE CITY OF NORTH YORK; RE CUPE, LOCAL 94.... (Sept.) 1170 


Remedies - Related Employer - Board declaring that some 128 associates of three taxi brokers, 
together with each of their respective brokers, should be treated as one employer for pur- 
poses of the Act - Board making additional orders and directions in accordance with earlier 
agreement made between union, brokers and group of 47 associates setting up bargaining 
infrastructure and giving associates formal role in negotiating process 


DIAMOND TAXICAB ASSOCIATION (TORONTO) LIMITED, ET AL; RE RETAIL 
WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF THE | 
US tee ee ee ee eens ene ae (June) 753 


Remedies - Sale of a Business - As a result of hospitals’ amalgamation, group of 30 previously 
non-unionized employees combined with corresponding group of 60 unionized employees - 
Parties agreeing that union’s bargaining rights extending to combined group - Union and 
employer agreeing that previously non-unionized employees to receive no recognition of 
earlier service for seniority purposes in areas of filling vacancies, lay-off protection and 
vacation scheduling - Previously non-unionized employees asking Board to make order 
under section 64(6)(e) of the Act effecting dovetailing of seniority lists - Board observing 
that where union and employer agree to resolution of seniority treatment issues, but matter 
comes to the Board at behest of small number of unhappy employees, Board will be less 
likely to disturb collective bargaining parties’ agreement merely because Board might pre- 
fer different system - Intervenor employees’ application dismissed 


SAINT-VINCENT HOSPITAL, RESIDENCE SAINT-LOUIS, ELISABETH BRUY- 
ERE HEALTH CENTRE, VILLA MARGUERITE, SISTERS OF CHARITY OF 
OTTAWA HEALTH SERVICE, AND SISTERS OF CHARITY OF OTTAWA HOSPI- 
TAL; RE AAHPO; RE LOUISE LAPORTE AND JILL NOWELL.................... (May) 677 


Remedies - Sale of a Business - Parties agreeing that ongoing rationalization of rehabilitation ser- 
vices previously provided by three Kingston hospitals constituting “‘sale of a business” - 
Board satisfied that process of rationalization sufficiently crystallized so as to constitute 
intermingling - Board asked to determine seniority issues under section 64(6) of the Act - 
Board directing that employees transferred into St. Mary’s Hospital bargaining unit who 
had previously been employed at Hotel Dieu Hospital (subject to OPSEU collective agree- 
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ment) or Kingston General Hospital (subject to CUPE collective agreement) should have 
their accrued seniority recognized in full 


ST. MARY’S OF THE LAKE HOSPITAL; RE OPSEU; RE KINGSTON GENERAL 
HOSPITAL, ASSOCIATION OF ALLIED HEALTH PROFESSIONALS: ONTARIO, 
THE RELIGIOUS HOSPITALLERS OF SAINT JOSEPH OF THE HOTEL DIEU OF 
KINGSTON (HOTEL DIEU HOSPITAL), EMPLOYEES’ ASSOCIATION, ST. 
MARY ’S OF THE LAKE HOSPITAL, CUPE AND ITS LOCAL 1974................ (Oct.) 1303 


Remedies - Unfair Labour Practice - Union alleging that employer improperly denied leave of 
absence request made by key inside organizer responsible for union certification - Key 
organizer resigning - Key organizers’s open and highly visible union activity coupled with 
lack of any direct evidence to explain company’s decision leading Board to find that 
employer’s conduct tainted by anti-union animus - Application allowed - Reinstatement 
ordered and Board remaining seized with respect to compensation 


GREENBERG STORES EIMITED? RE USWAC no. 5.0 eecdn cen eaerer er eerer es (Nov.) 1367 


Representation Vote - Bargaining Unit - Certification - Employee - Judicial Review - Practice and 
Procedure - Parties disputing status of certain individuals - Board rejecting union’s submis- 
sion that doctrines of res judicata or issue estopel applying to prevent employer from taking 
position different from position taken in union’s earlier certification application - Board 
rejecting employer’s submission that in circumstances of the case, including its assertion 
that union’s support barely over 55%, representation vote should be ordered - Board 
revoking appointment of Labour Relations Officer and directing hearing before panel of 
Board in order to expedite resolution of bargaining unit configuration issues - Employer’s 
application for judicial review dismissed 


REYNOLDS-LEMMERZ INDUSTRIES; RE CAW-CANADA, OLRB................ (Jan.) 93 


Representation Vote - Certification - Judicial Review - Reconsideration - Board finding ballot 
cast in representation vote spoiled where ballot marked with heavy “*X”’ in ‘“‘No” circle and 
with light oblique line in “Yes”’ circle - Certificate issuing - Employer applying for reconsid- 
eration on ground that spoiled ballots should have been treated as “ballots cast” within 
meaning of section 9.1 of Act - Issue raised for first time in reconsideration application - 
Employer offering no reason why argument on ballots cast not raised earlier - Board also 
noting its established case law to effect that spoiled ballots are not included within “‘ballots 
cast” - Reconsideration application dismissed - Employer’s application for judicial review 
dismissed by Divisional Court 


MAIDSTONE MANUFACTURING INC.; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(GAW-CANADA)PAND OLRB 20005 5 1 apr aelig? 2k Sen rite She (Mar.) 388 


Right of Access - Judicial Review - Picketing - Strike - Strike Replacement Workers - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
applying for judicial review - Union moving to strike out affidavit filed by employer in 
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pending application for judicial review on basis that it is admissible - Divisional Court 
ordering that affidavit be struck 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINOTIRENE PARK, CLIFF SKINNER AND OURB te occc cu sscccouno<tr ser guntens cose (Mar.) 392 


Right of Access - Judicial Review - Picketing - Strike - Strike Replacement Workers - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
seeking judicial review - Divisional Court finding that Board exceeded its jurisdiction by 
failing to address and decide whether there was an exercise of the right to picket granted 
under subsection 11.1(3) of the Act before considering whether to exercise its discretion 
under subsection 11.1(5) to impose restrictions - Application for judicial review allowed 


GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, THE; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO, IRENE PARK, CLIFF SKINNER AND OLRB ....0. 6.0.0. secsetadessevennesesersas (July) 1045 


Sale of a Business - Abandonment - Bargaining Rights - Crown Transfer - Judicial Review - Min- 
istry of Health revoking nursing home’s licence, taking over nursing home and operating it 
for 3 years - Ministry of Health calling for and receiving proposals for licensed beds lost due 
to earlier revocation and awarding beds to a number of licensees, including ““HG” - Board 
finding that part of Crown undertaking had been transferred to “HG”, that there were 
valid bargaining rights to be transferred and that an intermingling of employees had 
occurred - Board finding that predecessor’s collective agreement would have applied at 
time “HG” started combined operation in 1991 without a vote had Crown Transfer Act 
been applied as it should have been - Evidence not supporting submission that union had 
abandoned its bargaining rights - Application under Crown Transfer Act allowed - Employ- 
er’s application for judicial review dismissed by Divisional Court 


HERITAGE GREEN SENIOR CENTRE; RE SEIU, LOCAL 532, OLRB AND 
ONTARIO MINISTRY OFSAER AMT 5y.c5.0cs. tore crane saa tn cnsotsariianteecensemecweames (Sept.) 1236 


Sale of a Business - Abandonment - Bargaining Rights - Related Employer - Remedies - 
Responding parties submitting that related employer applications and sale of business 
applications made by Ironworkers’ union and Operating Engineers’ union ought to be dis- 
missed because applicants had abandoned bargaining rights or had delayed in asserting bar- 
gaining rights or should be estopped from asserting their bargaining rights - Applications 
allowed - Board making declaration effective the date that the first application was filed, 
but exempting any projects which any responding party had contracted to perform but 
which was not completed prior to that date 


PCL CONSTRUCTORS EASTERN INC.; RE BSOIW, LOCAL 765 ..............4645 (Oct.) 1277 


Sale of a Business - Bargaining Rights - Collective Agreement - IATSE alleging sale of a business 
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from Ontario Place Corporation (OPC) to MCA Concerts Canada - Board determining that 
agreement between IATSE and OPC not a collective agreement, and that IATSE and OPC 
not having collective bargaining relationship - Application dismissed 


ONTARIO PLACE CORPORATION AND MCA CONCERTS CANADA; RE IATSE, 
LOCAIY 58: sins 20: haaBinawet 4 oy “eae meaatetnd  e Seinn Anat sta Ee eanae yaar tae fay eee eo en ate (June) 840 


Sale of a Business - Bargaining Unit - Parties agreeing that merger of North Bay Civic Hospital 
(“Civic”) and St. Joseph’s General Hospital (“‘St. Jo’s’’) to form North Bay General Hospi- 
tal amounting to sale of a business and that employees intermingled - CUPE representing 
employees in “‘all-employee”’ bargaining unit at the Civic - SEIU representing employees in 
three bargaining units at St. Jo’s - Parties agreeing to determine representation issue on 
basis of representation vote, but not agreeing on whether to create one or two bargaining 
units - Board directing vote in single broadly-based unit 


NORTH BAY GENERAL HOSPITAL; RE CUPE (LOCAL 139); RE SEIU, LOCAL 
OT Bisson ven aeipdealasnitinte seater at eemns Carats each aiaeA et saeco eee aie econ ers ee eee (Nov.) 1401 


Sale of a Business - Board finding sale of “part of a business” where successor having different 
‘““‘purpose”’ as a business than predecessor, but where successor producing same and similar 
products, using same machines on same premises aimed at same general market - Applica- 
tion allowed 


SHIN HO CANADA LTD., SOLID WOOD RESEARCH INC.; RE IWA CANADA, 
LOCAE2693:2...2 8A Pe Ate Pie GEES, Se Ae ny ee (Sept.) 1217 


Sale of a Business - Constitutional Law - Related Employer - Whether labour relations of appli- 
cant falling within federal or provincial jurisdiction - Applicant engaged in farm input and 
grain merchandising business - Board not persuaded that operation of grain elevators, silos, 
retail store and other operations at particular site sufficiently integrated into operation of 
feed mill and feed warehouse situated there so as to be to be subject to federal regulation - 
Work of employees at other sites not sufficiently integrated with operation of various fed- 
eral works situated there to fall within federal jurisdiction - Board concluding that it has 
constitutional jurisdiction to hear merits of application 


LA CO-OPERATIVE DE POINTE-AUX-ROCHES, 1015195 ONTARIO LIMITED 
AND CHARLES DESMARAIS; RE UFCW, LOCAL 278W, AND CJA, LOCAL 3054; 
RE UNITED CO-OPERATIVE OF ONTARIO AND UCO PETROLEUM INC.; RE 
GROUP-OPR EMPLOYEES aiiet ie rcevties) ies etecvigt ee: Ae ea, (Feb.) 138 


Sale of a Business - Construction Industry - Construction Industry Grievance - Practice and Pro- 
cedure - Related Employer - Union seeking pre-hearing production order - Board noting 
recent Divisional Court decision in Goodman v. Rossi and observing that there should be 
implied undertaking by a party to which documents are produced, although perhaps modi- 
fied to suit its purpose - Responding employer given ten days to reply to union’s request 


D’LUXE DRYWALL (1987), 737049 ONTARIO LTD. O/A; RE DRYWALL ACOUS- 
TIC LATHING ANELINSULA TION LOCAL Glo Se ae spat oe er (Feb.) 112 


Sale of a Business - Duty to Bargain in Good Faith - Related Employer - Unfair Labour Practice - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
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faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU, AFL CIO CLC AND ITS LOCAL 414... (Oct.) 1309 


Sale of a Business - Evidence - Practice and Procedure - Related Employer - Unfair Labour Prac- 
tice - Employer objecting to certain line of questions to be raised by union on grounds of 
solicitor-client privilege - Board not prepared to establish exception to solicitor-client privi- 
lege on basis of assertion that purpose the solicitor-client communication was to facilitate 
breach of the Act - Objection upheld 


CAREFUL HAND LAUNDRY AND DRY CLEANERS LIMITED, KIRLIN LEAS- 
ING LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORK- 
ERS, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, WAREHOUSMEN AND HELPERS OF AMERICA.............. (May) 627 


Sale of a Business - Judicial Review - Union Alleging “sale of a business” where municipality can- 
celling its contract with transit company and “‘taking back” operation of municipality’s tran- 
sit system - Transit company found in earlier Board decision to be federal undertaking - 
Labour Relations Act amendments providing in section 64.1 that successor rights provisions 
applying to federal-to-provincial sales, but amendments coming into force only on January 
1, 1993 - Respondents asserting that transaction occurred on December 31, 1992 and that 
section 64.1 of the Act having no application - Respondents also denying that transaction 
amounting to ‘‘sale of a business” - Board satisfied that by acquiring substantial part of 
work force previously employed by transit company, municipality transferring to itself an 
essential element of that business - Board concluding that municipality’s hiring of employ- 
ees on and after January 1, 1993 triggering sale and that section 64.1 of the Act applying to 
the transaction - Board finding and declaring sale of a business - Municipality applying for 
judicial review - Divisional Court quashing decision of the Board 


CHARTERWAYS TRANSPORTATION LIMITED AND ONTARIO LABOUR 
RELATIONS BOARD, NATIONAL AUTOMOBILE, AEROSPACE AND AGRI- 
CULTURAL IMPLEMENT WORKERS UNION OF CANADA (CAW-CANADA) 
AND ITS LOCAL 222; RE THE CORPORATION OF THE TOWN OF AJAX.... (June) 907 


Sale of a Business - Judicial Review - Union Alleging “‘sale of a business’”’ where municipality can- 
celling its contract with transit company and “‘taking back” operation of municipality’s tran- 
sit system - Transit company found in earlier Board decision to be federal undertaking - 
Labour Relations Act amendments providing in section 64.1 that successor rights provisions 
applying to federal-to-provincial sales, but amendments coming into force only on January 
1, 1993 - Respondents asserting that transaction occurred on December 31, 1992 and that 
section 64.1 of the Act having no application - Respondents also denying that transaction 
amounting to “sale of a business” - Board satisfied that by acquiring substantial part of 
work force previously employed by transit company, municipality transferring to itself an 
essential element of that business - Board concluding that municipality’s hiring of employ- 
ees on and after January 1, 1993 triggering sale and that section 64.1 of the Act applying to 
the transaction - Board finding and declaring sale of a business - Municipality applying for 
judicial review - Divisional Court quashing decision of the Board - Court of Appeal grant- 
ing union’s application for leave to appeal 


CHARTERWAYS TRANSPORTATION LIMITED AND ONTARIO LABOUR 
RELATIONS BOARD, NATIONAL AUTOMOBILE, AEROSPACE AND AGRI- 
CULTURAL IMPLEMENT WORKERS UNION OF CANADA (CAW-CANADA) 
AND ITS LOCAL 222; RE THE CORPORATION OF THE TOWN OF AJAX... (Sept.) 1236 
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Sale of a Business - Movie theatre purchased by non-profit group and converted into live theatre - 
Movie theatres’s projectionists represented by IATSE - Live theatre employing no projec- 
tionists - Board concluding that vendor and purchaser engaged in different businesses, and 
that purchaser not acquiring “part of the business” within meaning of section 64 of the Act 
- IATSE’s sale of a business application dismissed 


KINGSBRIDGE THEATRE ON THE SQUARE (NIAGARA) INC., CINEPLEX 
ODEON CORPORATION AND/OR 796278 ONTARIO LIMITED AND/OR; RE 
TATSE LOGAT #46 loos eect beat ete Acree es oes ihe era ee (Jan.) 32 


Sale of a Business - Parties agreeing that merger of hospitals constituting sale of a business - Hos- 
pital continuing to operate out of two locations - Hospital seeking merger of certain bar- 
gaining units represented by 3 different unions - Board not satisfied that hospital merger 
had yet resulted in intermingling so as to permit granting of relief under sub-section 64(6) of 
the Act - Application dismissed 


PERTH AND SMITHS FALLS DISTRICT HOSPITAL; RE THE ASSOCIATION OF 
ALLIED HEALTH PROFESSIONALS: ONTARIO; RE ONA ...........000c0seeeeeeee (Oct.) 1293 


Sale of a Business - Remedies - As a result of hospitals’ amalgamation, group of 30 previously 
non-unionized employees combined with corresponding group of 60 unionized employees - 
Parties agreeing that union’s bargaining rights extending to combined group - Union and 
employer agreeing that previously non-unionized employees to receive no recognition of 
earlier service for seniority purposes in areas of filling vacancies, lay-off protection and 
vacation scheduling - Previously non-unionized employees asking Board to make order 
under section 64(6)(e) of the Act effecting dovetailing of seniority lists - Board observing 
that where union and employer agree to resolution of seniority treatment issues, but matter 
comes to the Board at behest of small number of unhappy employees, Board will be less 
likely to disturb collective bargaining parties’ agreement merely because Board might pre- 
fer different system - Intervenor employees’ application dismissed 


SAINT-VINCENT HOSPITAL, RESIDENCE SAINT-LOUIS, ELISABETH BRUY- 
ERE HEALTH CENTRE, VILLA MARGUERITE, SISTERS OF CHARITY OF 
OTTAWA HEALTH SERVICE, AND SISTERS OF CHARITY OF OTTAWA HOSPI- 
TAL; RE AAHPO; RE LOUISE LAPORTE AND JILL NOWELL ..................4. (May) 677 


Sale of a Business - Remedies - Parties agreeing that ongoing rationalization of rehabilitation ser- 
vices previously provided by three Kingston hospitals constituting “‘sale of a business” - 
Board satisfied that process of rationalization sufficiently crystallized so as to constitute 
intermingling - Board asked to determine seniority issues under section 64(6) of the Act - 
Board directing that employees transferred into St. Mary’s Hospital bargaining unit who 
had previously been employed at Hotel Dieu Hospital (subject to OPSEU collective agree- 
ment) or Kingston General Hospital (subject to CUPE collective agreement) should have 
their accrued seniority recognized in full 


ST. MARY’S OF THE LAKE HOSPITAL; RE OPSEU; RE KINGSTON GENERAL 
HOSPITAL, ASSOCIATION OF ALLIED HEALTH PROFESSIONALS: ONTARIO, 
THE RELIGIOUS HOSPITALLERS OF SAINT JOSEPH OF THE HOTEL DIEU OF 
KINGSTON (HOTEL DIEU HOSPITAL), EMPLOYEES’ ASSOCIATION, ST. 
MARY’S OF THE LAKE HOSPITAL, CUPE AND ITS LOCAL 1974..............4. (Oct.) 1303 


Sale of a Business - Union alleging “‘”’sale of a business” where municipality cancelling its contract 
with transit company and ‘’’taking back” operation of municipality’s transit system - Tran- 
sit company found in earlier Board decision to be federal undertaking - Labour Relations 
Act amendments providing in section 64.2 that successor rights provisions applying to fed- 
eral-to-provincial sales, but amendments coming into force only on January 1, 1993 - 
Respondents asserting that transaction occurred on December 31, 1992 and that section 
64.2 of the Act having no application - Respondents also denying that transaction amount- 
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ing to ‘*’’sale of a business” - Board satisfied that by acquiring substantial part of work force 
previously employed by transit company, municipality transferring to itself an essential ele- 
ment of that business - Board concluding that municipality’s hiring of employees on and 
after January 1, 1993 triggering sale and that section 64.1 of the Act applying to the transac- 
tion - Board finding and declaring sale of a business 


CHARTERWAYS TRANSPORTATION LIMITED, THE CORPORATION OF THE 
TOWN OF AJAX; RE NATIONAL AUTOMOBILE, AEROSPACE AND AGRICUL- 
TURAL IMPLEMENT WORKERS UNION OF CANADA (CAW-CANADA) AND 
ITSOC NI ee, a, ee een” ae eee ee (Feb.) 


Sale of a Business - Woolworth terminating lease in shopping mall - Shopping mall pursuing Zel- 
lers as new tenant - Zellers and shopping mall negotiating new lease and expanding store - 
With exception of premises and five employees, nothing of Woolworth’s ending up in hands 
of Zellers - Union’s application alleging sale of business by Woolworth to Zellers dismissed 


ZELLERS INC., WOOLWORTH CANADA INC.; RE UFCW, LOCAL 175....... (Aug.) 


School Boards and Teachers Collective Negotiations Act - Consent to Prosecute - Duty of Fair 
Representation - Unfair Labour Practice - Applicant asserting that processing and resolu- 
tion of policy grievance having negative impact on her and amounting to repudiation of col- 
lective agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


AIKIAMRITY AGRESOS Sob kK. ts, gsc stesnts itaytndes saan seea eke ithe denc tear nance ears (Oct.) 


School Boards and Teachers Collective Negotiations Act - Strike - Strike Replacement Workers - 
Unfair Labour Practice - Whether school board employer may use teachers governed by 
Bill 100 to perform work of striking occasional teachers - Whether Bill 100 teachers can be 
required to perform work of striking occasional teachers - Board declining to inquire into 
application on grounds of ‘‘mootness”’ 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE THE 
ONTARIO SECONDARY SCHOOL TEACHERS’ FEDERATION DISTRICT 15; RE 
Te Pp FOPSEUCAND OPRSEULOC Ale SO 9c cgeatiaes on ce senastran oe Deane dimtinanace eseecepuana 4 (May) 


Sector Determination - Construction Industry - Judicial Review - Board finding construction of 
underground concrete water storage tank to be work in ICI sector of construction industry, 
and not in heavy engineering sector or sewer and watermains sector as asserted by Labour- 
ers’ union - Declaration issuing accordingly - Labourers’ application for judicial review dis- 
missed by Divisional Court 


MATHEWS CONTRACTING INC., A BANKRUPT AND THE OLRB, CJA, LOCAL 
18, COOPERS & LYBRAND LIMITED, TRUSTEE OF THE ESTATE OF; RE 


Security Guards - Bargaining Unit - Certification - Board finding that bargaining unit consisting 
solely of casino’s surveillance staff constituting appropriate bargaining unit 


WINDSOR CASINO LIMITED; RE NATIONAL AUTOMOBILE, AEROSPACE 
AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAINE ANA cn 2 Ae Re ee ee 2 Ce (Feb.) 


Settlement - Collective Agreement - Construction Industry - Construction Industry Grievance - 
Duty of Fair Representation - Duty to Bargain in Good Faith - Trusteeship - Unfair Labour 
Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Association 
(“ISCA”) apparently entering into settlement revising provisions of existing collective 
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agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA”); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, IVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
OTHER RELEVANT WORKERS sited... scouts Se caieadeh inne aeoeeda n> Sabena sae aan ee (Aug.) 1082 


Settlement - Unfair Labour Practice - Employee seeking to enforce settlement in which employer 
agreed to pay certain monies to applicant - Employer acknowledging that it has not com- 
plied with settlement - Board not accepting employer’s submission that at time of settle- 
ment parties not ad idem because of misrepresentations and non-disclosure by applicant 
and counsel - Employer ordered to comply with settlement terms forthwith 


BADLANDS, 487948 ONTARIO LIMITED AND PROPAN LTD., C.O.B. AS; RE 
DOPRY: HATING i otc ee eat eee me ent ley: ce ave eee re (Sept.) 1154 


Strike - Bargaining Rights - Constitutional Law - Lock-Out - Strike Replacement Workers - 
Trade Union - Unfair Labour Practice - American League and National League of Profes- 
sional Baseball Clubs locking-out umpires represented by Association of Major League 
Umpires throughout United States and Canada - Board finding that umpires working in 
Toronto “‘employees” within meaning of Labour Relations Act, umpires’ organization to 
be “trade union’ within meaning of the Act, and that umpires’ organization holding bar- 
gaining rights for umpires under Labour Relations Act - Board declaring lock-out of 
umpires in Ontario unlawful because parties failed to go through compulsory statutory con- 
ciliation process - Employment of replacement umpires likewise declared unlawful as con- 
trary to section 73.1 of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALL PLAYERS’ASSOGIA TION ots sons gece teiss tass ewan aeameyhe taste aah eos: (Apr.) 540 


Strike - Construction Industry - Ratification and Strike Vote - Strike Replacement Workers - 
Board determining that those permitted to vote in strike vote not a proper voting constitu- 
ency - Strike vote not meeting requirements of subsection 73.1(2)2 of the Act - Union’s 
application regarding alleged unlawful use of replacement workers dismissed 


J. FRANZE CONCRETEETDs RE LIUNAs LOGAL 1059 5 Gomgevtage so tsost car eer (June) 813 


Strike - Construction Industry - Ratification and Strike Vote - Strike Replacement Workers - 
Union conducting strike vote amongst members who had been working in sewer and water- 
main sector for any employer, including members who had never worked for responding 
employer - Board determining that where an employer bargains individually with a union, 
and is neither bargaining in the I.C.I. sector, nor bound by an accreditation order, it is only 
the votes of employees of the particular employer that are to be taken into account for pur- 
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poses of calculating the 60 per cent authorization required by section 73.1(2) of the Act - 
Strike vote not meeting requirements of section 73.1(2) of the Act - Union’s application 
regarding alleged unlawful use of replacement workers dismissed 


ELGIN CONSTRUCTION, 969774 ONTARIO LIMITED C.O.B. AS; RE LIUNA, 
HO GP) BB 1 ss Kemrteys meine a agate A De GE terete IN A cola Mi abynl Ae Rate Ne (June) 783 


Strike - Damages - Lock-Out - Remedies - Strike Replacement Workers - Unfair Labour Practice 
- Board previously finding that employer violating the Act by using independent contractors 
to perform work of employee in bargaining unit - Board previously determining that cease 
and desist direction could not be framed which would prevent company from performing 
prohibited replacement work, while permitting it to continue to perform other than prohib- 
ited replacement work - Board rejecting employer’s submission that damages order should 
not be made - Board ordering employer to pay union a sum equal to charges paid by it to 
independent contractors for deliveries which would have been attributable to bargaining 
unit member but for the strike 


NELSONOUARRYCOMUEAN YTS REV WOW celui. tscnnne caper gee ce ae ere (May) 649 


Strike - Dependent Contractor - Lock-Out - Strike Replacement Workers - Unfair Labour Prac- 
tice - Union representing bargaining unit of dependent contractors engaged in delivery of 
crushed stone - Quarry employer locking out bargaining unit and subsequently using ser- 
vices of independent brokers to pick up stone from quarry - Employer maintaining that 
work performed by independent brokers different than work performed by bargaining unit 
drivers - Union’s complaint that employer violating strike replacement provisions allowed 
in part and dismissed in part - Board inviting parties’ written submission regarding appro- 
priate remedy 


NELSONIOUARR V COMPANY; RE USW Atcatstessstsstec.veeatc opts le Mucsunt Abstaden (Jan.) 35 


Strike - Intimidation and Coercion - Picketing - Unfair Labour Practice - Employer complaining 
that picketing by truckers on lawful strike violating Act by causing unlawful strike, and by 
interfering with statutory rights by intimidation and coercion - Employer also seeking 
restrictions on picketing under section 11.1 of the Act - Board dismissing unfair labour 
practice complaint and finding that right to operate business not derived from or dependent 
upon Labour Relations Act - Board dismissing application under section 11.1 on grounds 
that picketing not taking place on “premises” to which section 11.1 applies 


NELSON QUARRY COMPANY; RE USWA; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CANADA, LOCAL UNION NO. 494....... (June) 825 


Strike - Judicial Review - Picketing - Strike Replacement Workers - Right of Access - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
applying for judicial review - Union moving to strike out affidavit filed by employer in 
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pending application for judicial review on basis that it is admissible - Divisional Court 
ordering that affidavit be struck 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO, IRENE PARK, CLIFF SKINNER AND OLRB..............cssceeceseeeenecseee eres (Mar.) 392 


Strike - Parties - Practice and Procedure - Timeliness - Termination - Steelworkers’ union alleging 
that termination application untimely as having been brought within six months of com- 
mencement of strike - Employer disputing that strike occurred - Board rejecting union’s 
submission that employer ought not to be permitted to intervene in application to raise 
strike issue - Board finding that picketing by bargaining unit members was concerted activ- 
ity intended to restrict or limit output (although it did not have that effect) - Application 
dismissed as untimely 


METRO TAXI LTD. C.O.B. AS CAPITAL TAXI; RE RAM SEENANAN, ON HIS 
BEHALF AND ON BEHALF OF A GROUP OF EMPLOYEES OF METRO TAXI 
LTD. C.O.B. AS CAPITAL TAXI, OPERATING AS TAXI OWNERS AND/OR TAXI 
DRIVERS: RE US WA osc asa sect coicdtle to caticeas ratine mekraicta nae api ttgattly tte ale a dae ete oe (Nov.) 1378 


Strike - Ratification and Strike Vote - Employee complaining that contract ratification vote pre- 
ceded by insufficient notice, and that undue pressure was applied to accept contract offer - 
Board dismissing application for failing to disclose prima facie case 


THE GREAT ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE 
DONNA GLOVER ET AL; RE UFCW, LOCALS 175 AND 633...........c0seseneeeees (Feb.) 178 


Strike - Ratification and Strike Vote - Strike Replacement Workers - Board satisfied that union 
provided employees with secret ballot process that employees could opt out of (rather than 
the reverse) and that notice of vote provided employees with ample opportunity to vote - 
Vote satisfying conditions in section 73.1(2) of the Act 


BUDGET CAR RENTALS TORONTO LIMITED; RE UFCW LOCAL 175......... (July) 931 


Strike - School Boards and Teachers Collective Negotiations Act - Strike Replacement Workers - 
Unfair Labour Practice - Whether school board employer may use teachers governed by 
Bill 100 to perform work of striking occasional teachers - Whether Bill 100 teachers can be 
required to perform work of striking occasional teachers - Board declining to inquire into 
application on grounds of ‘‘mootness”’ 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE THE 
ONTARIO SECONDARY SCHOOL TEACHERS’ FEDERATION DISTRICT 15; RE 
TTE,OPSEU AN DiOPSEUSLOCA TL SO recreate eee nde ee ean eee (May) D9 


Strike Replacement Workers - Bargaining Rights - Constitutional Law - Lock-Out - Strike - 
Trade Union - Unfair Labour Practice - American League and National League of Profes- 
sional Baseball Clubs locking-out umpires represented by Association of Major League 
Umpires throughout United States and Canada - Board finding that umpires working in 
Toronto “employees” within meaning of Labour Relations Act, umpires’ organization to 
be “trade union” within meaning of the Act, and that umpires’ organization holding bar- 
gaining rights for umpires under Labour Relations Act - Board declaring lock-out of 
umpires in Ontario unlawful because parties failed to go through compulsory statutory con- 
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ciliation process - Employment of replacement umpires likewise declared unlawful as con- 
trary to section 73.1 of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALT PLAY BRSIASSOCTATION Fe eo ccath scarlett vn ert oer (leo ns glen a Sates che (Apr.) 540 


Strike Replacement Workers - Construction Industry - Ratification and Strike Vote - Strike - 
Board determining that those permitted to vote in strike vote not a proper voting constitu- 
ency - Strike vote not meeting requirements of subsection 73.1(2)2 of the Act - Union’s 
application regarding alleged unlawful use of replacement workers dismissed 


J FRANZE CONCRETE ETD. REALIUNA,WOCAL 1059). ryeitact son. dawatdmdaen ces (June) 813 


Strike Replacement Workers - Construction Industry - Ratification and Strike Vote - Strike - 
Union conducting strike vote amongst members who had been working in sewer and water- 
main sector for any employer, including members who had never worked for responding 
employer - Board determining that where an employer bargains individually with a union, 
and is neither bargaining in the I.C.I. sector, nor bound by an accreditation order, it is only 
the votes of employees of the particular employer that are to be taken into account for pur- 
poses of calculating the 60 per cent authorization required by section 73.1(2) of the Act - 
Strike vote not meeting requirements of section 73.1(2) of the Act - Union’s application 
regarding alleged unlawful use of replacement workers dismissed 


ELGIN CONSTRUCTION, 969774 ONTARIO LIMITED C.O.B. AS; RE LIUNA, 
TOCA 1050 te TN RA a eNO ote on KER LT Ae (June) 783 


Strike Replacement Workers - Damages - Lock-Out - Remedies - Strike - Unfair Labour Practice 
- Board previously finding that employer violating the Act by using independent contractors 
to perform work of employee in bargaining unit - Board previously determining that cease 
and desist direction could not be framed which would prevent company from performing 
prohibited replacement work, while permitting it to continue to perform other than prohib- 
ited replacement work - Board rejecting employer’s submission that damages order should 
not be made - Board ordering employer to pay union a sum equal to charges paid by it to 
independent contractors for deliveries which would have been attributable to bargaining 
unit member but for the strike 


NELSON OUARRY COMPANY RE USWA rice crs tans cnmeecosiewicanennsenccenensarrisss (May) 649 


Strike Replacement Workers - Dependent Contractor - Lock-Out - Strike - Unfair Labour Prac- 
tice - Union representing bargaining unit of dependent contractors engaged in delivery of 
crushed stone - Quarry employer locking out bargaining unit and subsequently using ser- 
vices of independent brokers to pick up stone from quarry - Employer maintaining that 
work performed by independent brokers different than work performed by bargaining unit 
drivers - Union’s complaint that employer violating strike replacement provisions allowed 
in part and dismissed in part - Board inviting parties’ written submission regarding appro- 
priate remedy 


NELS@NIOUARR YC OMPANYARE, USWA. crite. aed cameramen errs (Jan.) 35 


Strike Replacement Workers - Judicial Review - Picketing - Strike - Right of Access - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
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employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
applying for judicial review - Union moving to strike out affidavit filed by employer in 
pending application for judicial review on basis that it is admissible - Divisional Court 
ordering that affidavit be struck 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO, IRENE PARK, CLIFF SKINNER AND OLRB ......... 0s... scceccsseeseeseeseese (Mar.) 392 


Strike Replacement Workers - Judicial Review - Picketing - Strike - Right of Access - Unfair 
Labour Practice - Board finding that company violated section 73.1 of the Act by using 
managers from non-struck stores to perform bargaining unit work at struck locations - 
Board making declaration and issuing cease and desist order - Employer seeking order 
restricting picketing at struck locations - Board analyzing provisions of section 11.1 of the 
Act and discussing Board’s dual role in protecting statutory right to picket and in limiting 
exercise of that right in particular circumstances - Board finding evidence insufficient to 
persuade it that restrictions on picketing appropriate to prevent undue disruption of 
employer’s operations - Application under section 11.1 of the Act dismissed - Employer 
seeking judicial review - Divisional Court finding that Board exceeded its jurisdiction by 
failing to address and decide whether there was an exercise of the right to picket granted 
under subsection 11.1(3) of the Act before considering whether to exercise its discretion 
under subsection 11.1(5) to impose restrictions - Application for judicial review allowed 


GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, THE; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO, IRENE PARK, CLIFF SKINNER AND OLRB.....0.0.006scc1esssssassnesgecnenderns (July) 1045 


Strike Replacement Workers - Ratification and Strike Vote - Strike - Board satisfied that union 
provided employees with secret ballot process that employees could opt out of (rather than 
the reverse) and that notice of vote provided employees with ample opportunity to vote - 
Vote satisfying conditions in section 73.1(2) of the Act 


BUDGET CAR RENTALS TORONTO LIMITED; RE UFCW LOCAL 175......... (July) 931 


Strike Replacement Workers - Strike - School Boards and Teachers Collective Negotiations Act - 
Unfair Labour Practice - Whether school board employer may use teachers governed by 
Bill 100 to perform work of striking occasional teachers - Whether Bill 100 teachers can be 
required to perform work of striking occasional teachers - Board declining to inquire into 
application on grounds of “‘mootness”’ 


a 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE THE 
ONTARIO SECONDARY SCHOOL TEACHERS’ FEDERATION DISTRICT 15; RE 
TTF, -ORSEU AND ORSEU A COC AN 05 teenie eles ptt one ae ee irae ae (May) 5/9 


Termination - Bargaining Unit - Bargaining Rights - Combination of Bargaining Units - Timeli- 
ness - Petition - Practice and Procedure - Three weeks following union’s application to com- 
bine existing full-time and part-time bargaining units, employee in full-time unit filing appli- 
cation to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
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bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET I.G.A.; RE UFCW, 
LOA eee es ee, ee Oe eat ee. (Feb.) 166 


Termination - Certification - Crown Employees Collective Bargaining Act - Association of Law 
Officers of the Crown (““ALOC”’) applying to represent articling students employed in 
Ontario Public Service - Board finding that articling students already represented by 
Ontario Public Service Employees Union (OPSEU) - Certification application dismissed as 
untimely - Board also dismissing application to terminate OPSEU’s bargaining rights in 
respect of articling students on ground that Act’s provisions regarding termination after vol- 
untary recognition not applying to designation of OPSEU as bargaining agent 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY MANAGEMENT 
BOARD OF CABINET, THE; RE ASSOCIATION OF LAW OFFICERS OF THE 
CROWN RECAMPCEO, OPSEUt he tittle ar Ae trl en Ls itt (Dec.) 1424 


Termination - Construction Industry - Evidence - Petition - Practice and Procedure - Termination 
application brought by husband of employer - Board finding that decision to bring termina- 
tion application made in consultation with applicant’s wife - Board adopting Hurley 
Corporation case and allowing responding party to make motion akin to non-suit motion 
without being put to its election as to whether or not to call evidence - Evidence not sup- 
porting finding of voluntariness - Application dismissed 


D & E INSULATION, EVE SIGFRID, CARRYING ON BUSINESS AS; RE DONALD 
PE RE ELE Lone Ae LS De rec tice sate spectre tte erm esr en eke he eae te ace ee eee (June) 748 


Termination - Parties - Practice and Procedure - Strike - Timeliness - Steelworkers’ union alleging 
that termination application untimely as having been brought within six months of com- 
mencement of strike - Employer disputing that strike occurred - Board rejecting union’s 
submission that employer ought not to be permitted to intervene in application to raise 
strike issue - Board finding that picketing by bargaining unit members was concerted activ- 
ity intended to restrict or limit output (although it did not have that effect) - Application 
dismissed as untimely 


METRO TAXI LTD. C.O.B. AS CAPITAL TAXI; RE RAM SEENANAN, ON HIS 
BEHALF AND ON BEHALF OF A GROUP OF EMPLOYEES OF METRO TAXI 
LTD. C.O.B. AS CAPITAL TAXI, OPERATING AS TAXI OWNERS AND/OR TAXI 
DREVERSARE US WA wrt coecrn: og snp ae tenn de nents cr tecenea tie ah hoes. og seeeemmnounsae (Nov.) 1378 


Timeliness - Bargaining Unit - Bargaining Rights - Combination of Bargaining Units - Termina- 
tion - Petition - Practice and Procedure - Three weeks following union’s application to com- 
bine existing full-time and part-time bargaining units, employee in full-time unit filing appli- 
cation to terminate bargaining rights in that unit - Board finding it appropriate to consider 
and determine termination application prior to entertaining union’s application to combine 
bargaining units - Board satisfied that signatures on petition in support of termination appli- 
cation representing voluntary wishes of those who signed - Representation vote directed 


SUEDON FOODS LTD. C.O.B. AS ELIZABETH STREET I.G.A.; RE UFCW, 
LG E15: 2 0 AR EE POE Ai EG ARTSY AE, AU RIT (Feb.) 166 


Timeliness - Certification - Construction Industry - Ironworkers’ union applying to represent its 
standard unit of ironworkers and apprentices - Employer submitting that ironworkers and 
all other employees represented by Machinists’ union and that relevant collective agree- 
ment making certification application untimely - Board holding that Machinists’ collective 
agreement not covering work in issue and not constituting bar to application - Certificates 
issuing 
DINGWELL’S MACHINERY & SUPPLY LIMITED; RE BSOIW, LOCAL 759...(Aug.) 1058 
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Timeliness - Certification - Membership Evidence - Petition - Board finding certain petitions 
untimely where they were received by Board after date on which certification application 
was sent by registered mail - Board finding other petition timely where request to transfer 
petition from earlier withdrawn certification application to new application post-dated new 
certification application date - Board rejecting argument that membership evidence insuffi- 
cient on grounds that cards failed to reflect witness to signature, that copy of membership 
evidence not forwarded to International union as required by union’s constitution, that 
membership applications failed to contain language showing commitment to be bound to 
union’s constitution, and that membership applications were confusing to employees - 
Board rejecting argument that membership evidence tainted by content of union’s corre- 
spondence to employees making reference to Labour Relations Board - Board rejecting 
argument that Form A-4 filed by union unsatisfactory - Interim certificate issuing in respect 
of one application 


OSHAWA GROUP LIMITED; RE UFCW, AFL-CIO-CLC .............:seeeeeeeeeeee ees (Apr.) 477 


Timeliness - Certification - Pre-Hearing Vote - Board concluding that Social Contract Act not 
rendering raiding union’s application for certification untimely - Board directing that ballots 
cast in representation vote be counted 


THE GOVERNING COUNCIL OF THE UNIVERSITY OF TORONTO; RE OPSEU; 
RE INTERNATIONAL UNION, UNITED PLANT GUARD WORKERS OF AMER- 
IGA TOCA 1620 re ete eee eater ee eer eee eee (Jan.) 71 


Timeliness - Parties - Practice and Procedure - Strike - Termination - Steelworkers’ union alleging 
that termination application untimely as having been brought within six months of com- 
mencement of strike - Employer disputing that strike occurred - Board rejecting union’s 
submission that employer ought not to be permitted to intervene in application to raise 
strike issue - Board finding that picketing by bargaining unit members was concerted activ- 
ity intended to restrict or limit output (although it did not have that effect) - Application 
dismissed as untimely 


METRO TAXI LTD. C.O.B. AS CAPITAL TAXI; RE RAM SEENANAN, ON HIS 
BEHALF AND ON BEHALF OF A GROUP OF EMPLOYEES OF METRO TAXI 
LTD. C.O.B. AS CAPITAL TAXI, OPERATING AS TAXI OWNERS AND/OR TAXI 
DRIVERS REUS WA ike Gee oa ese tdi ens casual cenataon suaemasanan eas (Nov.) 1378 


Trade Union - Bargaining Rights - Constitutional Law - Lock-Out - Strike - Strike Replacement 
Workers - Unfair Labour Practice - American League and National League of Professional 
Baseball Clubs locking-out umpires represented by Association of Major League Umpires 
throughout United States and Canada - Board finding that umpires working in Toronto 
“employees” within meaning of Labour Relations Act, umpires’ organization to be “trade 
union” within meaning of the Act, and that umpires’ organization holding bargaining rights 
for umpires under Labour Relations Act - Board declaring lock-out of umpires in Ontario 
unlawful because parties failed to go through compulsory statutory conciliation process - 
Employment of replacement umpires likewise declared unlawful as contrary to section 73.1 
of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALL PLAYERS ASSOCIA TION voorrica cect e tien ccnemecmenetnnaamnens reece soaresr es (Apr.) 540 


Trade Union - Certification - Trade Union Status - Steelworkers’ union applying for certification 
at workplace with employees’ association - Union arguing that association not a “trade. 
union” within meaning of the Act and that Board should certify Steelworkers’ without rep- 
resentation vote - Employees’ association having twenty-year history of negotiating agree- 
ments with employer setting out terms and conditions of employment, but association hav- 
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ing no constitution and no members - Board finding that association not a trade union - 
Certificate issuing 


KUBOTA METAL CORPORATION FAHRAMET DIVISION; RE USWA; RE 
EMPLOYEES’ ASSOCIATION COMMITTEE OF KUBOTA................cc:0he0eeees (Apr.) 467 


Trade Union Status - Certification - Trade Union - Steelworkers’ union applying for certification 
at workplace with employees’ association - Union arguing that association not a “trade 
union” within meaning of the Act and that Board should certify Steelworkers’ without rep- 
resentation vote - Employees’ association having twenty-year history of negotiating agree- 
ments with employer setting out terms and conditions of employment, but association hav- 
ing no constitution and no members - Board finding that association not a trade union - 
Certificate issuing 


KUBOTA METAL CORPORATION FAHRAMET DIVISION; RE USWA; RE 
EMPLOYEES’ ASSOCIATION COMMITTEE OF KUBOTA. ...............000cc00000- (Apr.) 467 


Trusteeship - Collective Agreement - Construction Industry - Construction Industry Grievance - 
Duty of Fair Representation - Duty to Bargain in Good Faith - Settlement - Unfair Labour 
Practice - Carpenters’ union Local 675 and Interior Systems Contractors’ Association 
(“ISCA”) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA’’); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, TIVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
OCTET ROR Ey AUNTY OR KE arene seecte rn ene auun yn ate eeaen palace te eee (Aug.) 1082 


Unfair Labour Practice - Arbitration - Crown Employees Collective Bargaining Act - Practice and 
Procedure - Board declining to defer unfair labour practice complaint dealing with abolition 
of certain positions to Grievance Settlement Board 


CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF 
DINAN SORA Ar GUN SE ess ECE SEU) ote ene iicebanceans oeonee etna ance nuactine (Dec.) 1429 


Unfair Labour Practice - Bargaining Rights - Constitutional Law - Lock-Out - Strike - Strike 
Replacement Workers - Trade Union - American League and National League of Profes- 
sional Baseball Clubs locking-out umpires represented by Association of Major League 
Umpires throughout United States and Canada - Board finding that umpires working in 
Toronto “employees” within meaning of Labour Relations Act, umpires’ organization to 
be ‘‘trade union” within meaning of the Act, and that umpires’ organization holding bar- 
gaining rights for umpires under Labour Relations Act - Board declaring lock-out of 
umpires in Ontario unlawful because parties failed to go through compulsory statutory con- 
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ciliation process - Employment of replacement umpires likewise declared unlawful as con- 
trary to section 73.1 of the Act 


THE AMERICAN LEAGUE AND THE NATIONAL LEAGUE OF PROFESSIONAL 
BASEBALL CLUBS AND THE TORONTO BLUE JAYS BASEBALL CLUB; RE 
THE ASSOCIATION OF MAJOR LEAGUE UMPIRES; RE MAJOR LEAGUE 
BASEBALISPBAMERSsA SSOG DATO Ni celt saeco (Apr.) 540 


Unfair Labour Practice - Certification - Certification Where Act Contravened - Constitutional 
Law - Intimidation and Coercion - Practice and Procedure - Notice of Constitutional Ques- 
tion not complying with amended Courts of Justice Act - Board not permitting employer to 
raise constitutional challenge given late stage at which it was raised - Board finding that 
employer violating Act and true wishes of employees cannot be ascertained where 
employer holding captive audience meetings, engaging in poster campaign, making threats 
to economic benefits and job security, making various disparaging remarks about union, 
giving instructions on seeking return of union cards, initiating anti-union petition, and dis- 
ciplining and transferring union supporter - Certificate issuing 


SHERATON FALLSVIEW HOTEL & CONFERENCE CENTRE, ROMZAP LTD. 
C.O.B. AS; RE CANADIAN HOTEL AND SERVICE WORKERS UNION ....... (Dec.) 1475 


Unfair Labour Practice - Certification - Certification Where Act Contravened - Discharge - Dis- 
charge for Union Activity - Interference in Trade Unions - Remedies - Board finding that 
employer violating Act by removing in-plant organizer from work place for period of time 
and by materially assisting employees opposed to unionization - Board certifying union 
under section 9.2 of the Act 


PCO SERVICES INC.; TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 351; RE ALL TECHNICIANS AGAINST UNIONIZATION, 
MUCTIAE [As ANIKIIN goss Oras tome Sree nm ont ee Oe eee ree ree (Apr.) 505 


Unfair Labour Practice - Certification - Construction Industry - Discharge - Discharge for Union 
Activity - Evidence - Membership Evidence - Interference in Trade Unions - Board dismis- 
sing allegation that employer flooded target bargaining unit with new employees solely for 
purpose of defeating certification application - Board applying Trades Qualification Act and 
finding two contested individuals to be registered sheet metal workers for purposes of certi- 
fication application - Board not considering unsigned membership evidence submitted on 
behalf of single employee - Board directing representation vote - Board finding no connec- 
tion between certification application and employee’s lay-off - Unfair labour practice com- 
plaint dismissed 


HERITAGE MECHANICAL, #821120 ONTARIO INC., C.O.B. AS METTE 
PLUMBING, #821120 ONTARIO INC., C.O.B. AS HERITAGE M & E, DFC 
MECHANICAL CONTRACTORS LTD., #1022472 ONTARIO INC., C.O.B. AS; RE 
SMW LOCAL 30 acc snoscteccvistacwetecuecmea ne ee tn ee ee (Mar.) 272 


Unfair Labour Practice - Change in Working Condition - Board finding that certain changes made 
to employee benefit plans, including splitting of employee group into two pools for purpose 
of assessing claims experience and premium cost, violating statutory freeze 


THE BRICK WAREHOUSE CORPORATION; RE SEU, LOCAL 268 AFFILIATED 
WITH THE S.EA.U3,A.F, OF. Ls Gl. OoAND CoD. G i cisse sperrronciea ates <oedene ectbiee (Apr.) 545 


Unfair Labour Practice - Change in Working Conditions - Board finding that employer’s discon- 
tinuation of short term benefits payable to laid off employee contrary to disability plan and 
violating statutory freeze 


PEMBROKE CIVIC HOSPITAL; RE-USW A rs cnch. cecnetacctietncewesasoseeetveduresees (Dec.) 1467 
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Unfair Labour Practice - Change in Working Conditions - Board rejecting union’s claim that 
“freeze” obliging employer to give certain bargaining unit members 3 per cent wage 
increase, as result of ‘‘promise” allegedly in place when union a plied for certification - 
Application dismissed 


THE OTTAWA PUBLIC LIBRARY BOARD; RE THE OTTAWA-CARLETON PUB- 
IC EMPLOMEES UNION: LOGAB S035 irre s. ieee eer SIE. Mees crate andes (Mar. ) 376 


Unfair Labour Practice - Collective Agreement - Construction Industry - Construction Industry 
Grievance - Duty of Fair Representation - Duty to Bargain in Good Faith - Settlement - 
Trusteeship - Carpenters’ union Local 675 and Interior Systems Contractors’ Association 
(“ISCA”’) apparently entering into settlement revising provisions of existing collective 
agreement in ICI sector and establishing new collective agreement covering residential sec- 
tor - Carpenters’ Ontario Provincial Council, however, refusing to agree to ICI changes - 
Board finding, therefore, that settlement purporting to deal with ICI items of no force and 
effect - Bargaining parties never intending that there would be stand alone residential 
agreement, separate and distinct from situation in ICI sector - Accordingly, Board holding 
that when proposed ICI amendments rejected, basis for residential agreement discarded - 
Board finding that business manager acting in what he believed to be best interests of Local 
675 and its members when he signed collective agreement without seeking member ratifica- 
tion - Business manager, however, violating duty of fair representation in assuring member- 
ship that he would not sign collective agreement granting concessions without consultation 
or ratification by members - Board finding that trusteeship imposed on Local 675 for just 
cause and that breach of section 84 of the Act, if any, a technical one for which no remedy 
necessary 


INTERIOR SYSTEMS CONTRACTORS ASSOCIATION OF ONTARIO (“ISCA”’); 
RE DRYWALL ACOUSTIC LATHING AND INSULATION, LOCAL 675 (“LOCAL 
675”); RE DOUG BICKLE, HENRY BICKLE, ROY WILLIAMSON, VICTOR 
DASILVA, IVO BODLOVIC AND WORKERS LISTED IN APPENDIX A AND 
OFPHENMRELEY ANTIWORIKERS “5,5 nies pisos oth oop anon oe gia os ae a een (Aug.) 1082 


Unfair Labour Practice - Collective Agreement - Duty to Bargain in Good Faith - Practice and 
Procedure - Remedies - Union claiming that employer violating its duty to bargain in good 
faith by refusing to sign collective agreement following vote by employees accepting 
employer’s “final offer’ - Employer failing to file response prior to commencement of hear- 
ing - Board applying Rule 19 and deeming employer to have accepted all of the facts stated 
in application - Board deciding case on material before it without necessity of hearing evi- 
dence - Application allowed and employer directed to sign collective agreement ratified by 
bargaining unit 


K &.SON MAINTENANCE.CO. INC.; RE UFCW, LOCAD TS oon si adttnesaanre (Aug.) 1121 


Unfair Labour Practice - Consent to Prosecute - Duty of Fair Representation - School Boards and 
Teachers Collective Negotiations Act - Applicant asserting that processing and resolution 
of policy grievance having negative impact on her and amounting to repudiation of collec- 
tive agreement - Board noting that Bill 100 not containing duty of fair representation and 
that Labour Relations Act not applying to teachers - Duty of fair representation complaint 
dismissed - Applicant also seeking consent to prosecute union for alleged contravention of 
Bill 100 provision regarding binding effect of agreements on parties to the collective agree- 
ment and on teachers - Application for consent to prosecute dismissed 


MUKIACRITV AGRE O Sere ee eS Oh ee eee (Oct.) 1239 


Unfair Labour Practice - Construction Industry - Interim Relief - Remedies - Applicant filing 
unfair labour practice complaint alleging that Shinglers’ union bringing charges against him 
as result of his participation in other Board proceedings - Applicant in other Board pro- 
ceedings alleging, amongst other things, that Shinglers’ union not a “trade union” within 
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meaning of the Act - Harm to applicant in perception of potential witnesses that applicant 
being singled out for punishment because of involvement in Board proceeding outweighing 
harm to union associated with restraint on conduct of internal union affairs - Board direct- 
ing that internal union trial of applicant be postponed pending outcome of unfair labour 
practice complaint 


BROUWERS, HANK: RE CANADIAN UNION OF SHINGLERS AND ALLIED 
WORKERS «ce cour ee ee ee (Sept.) 1160 


Unfair Labour Practice - Damages - Lock-Out - Remedies - Strike - Strike Replacement Workers 
- Board previously finding that employer violating the Act by using independent contractors 
to perform work of employee in bargaining unit - Board previously determining that cease 
and desist direction could not be framed which would prevent company from performing 
prohibited replacement work, while permitting it to continue to perform other than prohib- 
ited replacement work - Board rejecting employer’s submission that damages order should 
not be made - Board ordering employer to pay union a sum equal to charges paid by it to 
independent contractors for deliveries which would have been attributable to bargaining 
unit member but for the strike 


NELSON OUARRY COMPANY: RE USWA c. 6. .iecvsescciscasiestieesnae Mores sos usewelsaah (May) 649 


Unfair Labour Practice - Dependent Contractor - Lock-Out - Strike - Strike Replacement Work- 
ers - Union representing bargaining unit of dependent contractors engaged in delivery of 
crushed stone - Quarry employer locking out bargaining unit and subsequently using ser- 
vices of independent brokers to pick up stone from quarry - Employer maintaining that 
work performed by independent brokers different than work performed by bargaining unit 
drivers - Union’s complaint that employer violating strike replacement provisions allowed 
in part and dismissed in part - Board inviting parties’ written submission regarding appro- 
priate remedy 


NELSON-QUARRY COMPANY: RE USWA ct ticicc ccc cscetenec commas ropeti spies ee sale or (Jan.) on 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Evidence - Interference in 
Trade Unions - Practice and Procedure - Witness - Board not permitting employer to “split 
its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


SIDUS SYSTEMSANG. RE USWA © 2co. caccecece eos catese ads s-c'gnlen ae tone areneasmrnsenwanes (June) 873 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Practice and Procedure - 
Board not permitting union to amend its application mid-way through employer’s case - 
Board unable to accept employer’s explanation for discharging key union supporter - Appli- 
cation allowed - Reinstatement with compensation ordered 


ATLANTIC PACKAGING PRODUCTS LTD.; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CAN ADA arg ose cs oc sasitera ne aianenien siaeay <1 (Sept. ) 1147 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Health and Safety - Practice 
and Procedure - Probationary employee’s earlier health and safety discharge complaint dis- 
missed by Board - Employee now seeking reinstatement in new application by shifting focus 
to trade union and alleging breaches of Labour Relations Act - Board unable to discern any 
labour relations purpose for inquiring into complaint - Complaint dismissed 


WILLIAM J. VIVEEN; RE USWA, LOCAL 7135; RE NATIONAL STEEL CAR 
LIMITED) oo elec atelier ere (Jan.) 85 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Board finding no established 
“local union policy’’ of taking all discharge grievances to arbitration regardless of merit - 
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Board finding nothing improper in way in which applicant’s grievance handled or consid- 
ered - Application dismissed 


ROLAND BERNARD: RE USWA; RE-E.S. POX CIMITED | cnocncpesersecrsertes 0 (Apr.) 524 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Board finding union’s deci- 
sion not to take applicant’s discharge grievance to arbitration arbitrary and in bad faith, 
contrary to section 69 of the Act - Application granted - Board remitting question of rem- 
edy to parties 


WILLIAM HILL JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................. (Jan.) Zh 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Judicial Review - Applicant 
alleging that union breached its duty of fair representation by failing to process his dis- 
charge grievance to arbitration - Board not satisfied that applicant’s 23 month delay in 
bringing application satisfactorily explained - Board exercising its discretion against inquir- 
ing into application - Application dismissed - Application for judicial review dismissed by 
Divisional Court 


ROBERT ROSS; RE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTA- 
TION AND GENERAL WORKERS UNION (CAW-CANADA) AND ITS LOCAL 195, 
NATIONAL AUTO RADIATOR MFG. CO. LTD. AND THE OLRB ............... (Oct.) 1353 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Judicial Review - Natural Jus- 
tice - Complainant alleging that union violated its duty of fair representation in respect of 
various matters associated with arbitration hearing dealing with his discharge grievance, 
including selection of counsel, selection of arbitrator and preparation of the case - Board 
finding no fault with representation provided by union to complainant and dismissing appli- 
cation - Complainant seeking judicial review on various grounds, including alleged breach 
of rules of natural justice - Application for judicial review dismissed by Divisional Court 


RICHARD A. POSIVY; RE CUPE, LOCAL 11, THE HYDRO ELECTRIC COMMIS- 
SION OF THE CORPORATION OF THE CITY OF NORTH YORK, AND THE 
ONTARIO LABOUR RELATIONS, BOARD ieee ince taai is. Sekt ote le as ow 08 Seles we (Apr.) Did 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Remedies - Board earlier 
finding that union breached duty of fair representation and remaining seized with respect to 
remedy - Board directing that applicant’s discharge grievance be referred to arbitration and 
that applicable time limits be waived - Board applying Bellai Brothers case in determining 
that Board without jurisdiction to award costs, as requested by applicant 


HILL, WILLIAM JR.; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ................ (Oct.) 1249 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Union’s determination not to 
refer applicant’s discharge grievance to arbitration tainted by inappropriate considerations - 
Union’s conduct both arbitrary and taken in bad faith - Application allowed 


COUPERUS, YVONNE; RE UNITED TEXTILE WORKERS OF AMERICA (LOCAL 
78) RE CISHBROOKSGORPORATIONG.8yie ela Aes. AO! (Sept.) 1193 


Unfair Labour Practice - Discharge - Interim Relief - Remedies - Union making unfair labour 
practice complaint in respect of discharge of member of union’s bargaining committee and 
seeking interim reinstatement - Board not accepting employer’s submission that balance of 
harm weighing in its favour because union already certified and because union delayed 17 
days in bringing application and because of its assertion that it had no more work for elec- 
tricians - Application allowed - Board directing that employee be reinstated pending dispo- 
sition of unfair labour practice complaint 


VIDEORUNCANA DAMING > USW Air 225. Pi Bia cldeacionie tines dae gine Loe easdse eaten kee (Sept.) 123 
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Unfair Labour Practice - Discharge - Just Cause - Board finding that employer had just cause for 
discharging employee accusing of breaching company ticketing and receipting procedures - 
Application dismissed 


UNIT PARK: RE LIUNA, LOCAL 83 rake tee cccpee tren cndcedemreertrie in. five tnsceasec a (Feb.) 


Unfair Labour Practice - Duty of Fair Representation - Applicant alleging that union failed to 
represent him adequately in various dealings with employer - Board finding no substance in 
union’s complaints - Application dismissed 


HAROLD GOLDSON; RE CAW CANADA, LOCAL 112; RE DE HAVILLAND 
TING conceit ols Hd hs a Re etic Soe ERs GON SR ISR INU Leu MONON d's He BE VME ROM en idee oe (Mar. ) 


Unfair Labour Practice - Duty of Fair Representation - Parties - Reconsideration - Remedies - 
Board in earlier decisions finding that union violated duty of fair representation and direct- 
ing that union arbitrate grievor’s discharge grievance and waive any timeliness objections - 
Employer seeking reconsideration on various grounds including alleged lack of jurisdiction 
to make the remedial orders made - Reconsideration application dismissed 


HILL JR., WILLIAM; RE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS, LOCAL 938 ..............4. (Dec.) 


Unfair Labour Practice - Duty to Bargain in Good Faith - Board finding that employer’s removal 
of wage offer, in context of enormous upheaval caused by Social Contract Act and other 
expenditure reduction legislation in 1993, not amounting to bad faith bargaining - Applica- 
tion dismissed 


CORPORATION OF THE CITY OF THUNDER BAY, THE; RE CUPE - LOCAL 87 
(INSIDEUNTD) 3 te en oe er, ee ee (Nov.) 


Unfair Labour Practice - Duty to Bargain in Good Faith - Sale of a Business - Related Employer - 
Teamsters’ union and group of employees alleging sale of business and/or seeking related 
employer declaration in connection with transaction involving sale of retail MFM stores by 
Steinberg to A&P and closure of Steinberg’s distribution centre - Teamsters’ union and 
group of employees alleging that structure of sale transaction motivated by anti-unimus 
against Teamsters, that A&P breached Act by refusing to hire Steinberg distribution centre 
employees because of their membership in Teamsters, and that Steinberg bargained in bad 
faith by representing that collective agreement concessions would ensure job security and 
then selling Ontario operations and closing distribution warehouse - Applications dismissed 


STEINBERG INC. (MIRACLE FOOD MART DIVISION) AND THE GREAT 
ATLANTIC AND PACIFIC COMPANY OF CANADA LIMITED; RE TEAMSTERS 
LOCAL UNION NO. 419 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE RWDSU, AFL CIO CLC AND ITS LOCAL 414 ..................0000. (Oct.) 


Unfair Labour Practice - Evidence - Practice and Procedure - Sale of a Business - Related 
Employer - Employer objecting to certain line of questions to be raised by union on 
grounds of solicitor-client privilege - Board not prepared to establish exception to solicitor- 
client privilege on basis of assertion that purpose the solicitor-client communication was to 
facilitate breach of the Act - Objection upheld 


CAREFUL HAND LAUNDRY AND DRY CLEANERS LIMITED, KIRLIN LEAS- 
ING LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORK- 
ERS, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, WAREHOUSMEN AND HELPERS OF AMERICA............. (May) 


Unfair Labour Practice - Intimidation and Coercion - Picketing - Strike - Employer complaining 
that picketing by truckers on lawful strike violating Act by causing unlawful strike, and by 
interfering with statutory rights by intimidation and coercion - Employer also seeking 


190 


266 


1437 


1355 


1309 


627 


119 


restrictions on picketing under section 11.1 of the Act - Board dismissing unfair labour 
practice complaint and finding that right to operate business not derived from or dependent 
upon Labour Relations Act - Board dismissing application under section 11.1 on grounds 
that picketing not taking place on “premises” to which section 11.1 applies 


NELSON QUARRY COMPANY; RE USWA; RE COMMUNICATIONS, ENERGY 
AND PAPERWORKERS UNION OF CANADA, LOCAL UNION NO. 494....... (June) 825 


Unfair Labour Practice - Intimidation and Coercion - Remedies - Union complaining that 
employer took certain steps (including refusing to reinstate grievor, contracting out certain 
services and imposing hiring and purchasing freeze) in response to arbitration award - 
Union alleging that employer seeking to intimidate employees and their union, and to cir- 
cumvent effect of award - Board allowing application - Board making various orders, 
including direction that employer cease and desist from proceeding further with contracting 
Out process initiated earlier - Employer also prohibited from initiating consideration of or 
contracting out services performed by bargaining unit members for further period of 6 
months 


CORPORATION OF THE CITY OF NORTH YORK; RE CUPE, LOCAL 94.... (Sept.) 1170 


Unfair Labour Practice - Judicial Review - Picketing - Strike - Strike Replacement Workers - 
Right of Access - Board finding that company violated section 73.1 of the Act by using man- 
agers from non-struck stores to perform bargaining unit work at struck locations - Board 
making declaration and issuing cease and desist order - Employer seeking order restricting 
picketing at struck locations - Board analyzing provisions of section 11.1 of the Act and dis- 
cussing Board’s dual role in protecting statutory right to picket and in limiting exercise of 
that right in particular circumstances - Board finding evidence insufficient to persuade it 
that restrictions on picketing appropriate to prevent undue disruption of employer’s opera- 
tions - Application under section 11.1 of the Act dismissed - Employer applying for judicial 
review - Union moving to strike out affidavit filed by employer in pending application for 
judicial review on basis that it is admissible - Divisional Court ordering that affidavit be 
struck 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 
LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 
RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO; IRENE PARK, CEIFE SKINNER AND OLRB «3. ...ceeere nt eetn dolores tees nae (Mar.) B92 


Unfair Labour Practice - Judicial Review - Picketing - Strike - Strike Replacement Workers - 
Right of Access - Board finding that company violated section 73.1 of the Act by using man- 
agers from non-struck stores to perform bargaining unit work at struck locations - Board 
making declaration and issuing cease and desist order - Employer seeking order restricting 
picketing at struck locations - Board analyzing provisions of section 11.1 of the Act and dis- 
cussing Board’s dual role in protecting statutory right to picket and in limiting exercise of 
that right in particular circumstances - Board finding evidence insufficient to persuade it 
that restrictions on picketing appropriate to prevent undue disruption of employer’s opera- 
tions - Application under section 11.1 of the Act dismissed - Employer seeking judicial 
review - Divisional Court finding that Board exceeded its jurisdiction by failing to address 
and decide whether there was an exercise of the right to picket granted under subsection 
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11.1(3) of the Act before considering whether to exercise its discretion under subsection 
11.1(5) to impose restrictions - Application for judicial review allowed 


GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, THE; RE 

UNITED FOOD & COMMERCIAL WORKERS INTERNATIONAL UNION, 

LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FORTUNATO, 

RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, GENE 
MARTIN, PAM MURDOCK, PATRICIA O’DOHERTY, KATHY PAPACONSTAN- 
TINO, IRENE PARK, CLIFF SKINNER AND OLRB.............00:seeeeeeeeeeeeeeeeene es (July) 1045 


Unfair Labour Practice - Practice and Procedure - Union seeking leave to withdraw unfair labour 
practice complaint - Employer asking that withdrawal be on “with prejudice” basis - Board 
explaining that it is not its practice to require parties to seeking to withdraw a complaint to 
do so on “with prejudice” basis - Questions related to abuse of Board’s processes can be 
raised in subsequent application, if any - Board granting applicant leave to withdraw appli- 
cation 


DOMTAR INC., BUNTIN-REID DIVISION OF, FRED MCNAUGHT, STEVEN 
KENDALL, KEVIN WOODISON, LARRY KITTS AND IAN SMITH; RE COMMU- 
NICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA AND ITS 
TOG A 20 rs Fees eke aa ose aoe a eee aot cpatte oe aee poate mras eee sea nen eas cescectrstnr (Mar.) 266 


Unfair Labour Practice - Remedies - Union alleging that employer improperly denied leave of 
absence request made by key inside organizer responsible for union certification - Key 
organizer resigning - Key organizers’s open and highly visible union activity coupled with 
lack of any direct evidence to explain company’s decision leading Board to find that 
employer’s conduct tainted by anti-union animus - Application allowed - Reinstatement 
ordered and Board remaining seized with respect to compensation 


GREENBERG STORES LIMITED; RE USWA ...........cccceceeceeee eee eee eee nee eee eenes (Nov.) 1367 


Unfair Labour Practice - Settlement - Employee seeking to enforce settlement in which employer 
agreed to pay certain monies to applicant - Employer acknowledging that it has not com- 
plied with settlement - Board not accepting employer’s submission that at time of settle- 
ment parties not ad idem because of misrepresentations and non-disclosure by applicant 
and counsel - Employer ordered to comply with settlement terms forthwith 


BADLANDS, 487948 ONTARIO LIMITED AND PROPAN LTD., C.O.B. AS; RE 
DOPRBY HABIN eiioidecccconnesctcs sxc tonn seats a beamnasranssese aces we Mune tenia em teeta aria ee (Sept.) 1154 


Unfair Labour Practice - Strike - School Boards and Teachers Collective Negotiations Act - Strike 
Replacement Workers - Whether school board employer may use teachers governed by Bill 
100 to perform work of striking occasional teachers - Whether Bill 100 teachers can be 
required to perform work of striking occasional teachers - Board declining to inquire into 
application on grounds of “‘mootness”’ 


BOARD OF EDUCATION FOR THE CITY OF TORONTO, THE; RE THE 
ONTARIO SECONDARY SCHOOL TEACHERS’ FEDERATION DISTRICT 15; RE 
TIF, OPSEU AND’ OPSEU? LOCAL 595i... caeamnaanance- grove enc.stabetnante eh as (May) — 579 


Union Successor Status - Board finding that purported withdrawal of local union from interna- 
tional union ineffective at law - Union successorship application dismissed 


HILLSIDE TOWNHOUSES LIMITED; C.O.B. AS THE VICTORIA INN, THUNDER 
BAY; RE HOSPITALITY, COMMERCIAL AND SERVICE EMPLOYEES UNION, 
LOCAL 73, CHARTERED BY H.E.R.E.; RE HOSPITALITY, COMMERCIAL AND 
SERVICE EMPLOYEES UNION, LOCAL 73 CHARTERED BY H.E.R.E. ....... (Aug.) 1075 


Union Successor Status - Board satisfied that signing merger agreement following ratification by 
members and that process of transferring “‘projectionist’” members from various locals of 


IATSE to Local 173, effecting transfer of “‘projectionist” jurisdiction in sense contemplated 
by IATSE constitution and within meaning of section 63 of the Act - Board declaring Local 


173 to have acquired rights, privileges and duties of predecessor IATSE locals in respect of 
“projectionists”’ 


FAMOUS PLAYERS INC. AND CINEPLEX ODEON CORPORATION ET AL, 
IATSE, LOCALS 105, 257, 357, 461, 467, 580, 582 & 634 AND RE IATSE. LOCAL 
LIS 


Witness - Discharge - Discharge for Union Activity - Evidence - Interference in Trade Unions - 


Practice and Procedure - Unfair Labour Practice - Board not permitting employer to “split 
its case” and declining to permit it to call certain witness in reply - Board not persuaded 
that decision to lay-off four inside union organizers made without anti-union animus - 
Application allowed - Reinstatement with compensation ordered 


STS SA SEEMS ING RES WA ete nee Anita ae ne Al ae (June) 
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